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the Chambers of a Judge of such Court of Record, and then only
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vileges of the Library until the return of the book or full
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Sec. 11. No books shall have the leaves folded down, or be
marked, dog-eared, or otherwise soiled, defaced or injured. Any
party violating this provision, shall be liable to pay a sum not

exceeding the value of the book, or to replace the volume by a

new one, at the discretion of the Trustees or Executive Committee,

and shall be liable to be suspended from all use of the Library till

any order of the Trustees or Executive Committee in the premises

shall be fully complied with to the aatisfactioa of such Trustees
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AMENDED BILL OF COMPLAINT TO IM-

PRESS TRUST ON PERSONAL PROP-

ERTY.

To the Honorable Judge of the Southern Division

of the United States District Court for the

Northern District of California:

George W. Coppin, as Trustee in Bankruptcy

of the Flintex Corporation, a corporation, com-

plains against Andrew T. Matthew, as adminis-

trator of the estate of Ralph L. Clements, also

known as R. L. Clements, deceased, and Ethlyn B.

Clements, and for cause of action alleges

:

I.

That plaintiff, George W. Coppin, is a citizen of

the United States, and of the State of Ohio, and

is a resident of said State, and of the Southern

District of the United States District Court, West-

em Division of said state.

II.

That defendant, Andrew T. Matthew, is a citizen of

the United States, and of the State of California, and

a resident of the county of Alameda, in the Southern

Division of the United States District Court, in the

Northern District of California, and was on the

3d day of May, 1926, duly appointed and qualified

as administrator [1*] of the estate of the said

Ralph L. Clements, also known as R. L. Clements,

deceased, by the Superior Court of the State of

•Page-number appearing at the foot of page of original certified
Transcript of Becord.
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California in and for the County of Alameda, in the

matter therein entitled: "In the Matter of the

Estate of Ralph L. Clements also Known as R. L.

Clements, Deceased," and numbered therein 39076,

and that said Andrew T. Matthew was ever since,

and now is, the duly qualified and acting adminis-

trator of said estate.

III.

That defendant, Ethlyn B. Clements, is a citi-

zen of the United States, and of the State of

California, and a resident of the County of Ala-

meda, in said state, and within the territorial

limits of this court, and is the widow of the said

Ralph L. Clements, deceased.

IV.

That jurisdiction of this case arises and is con-

ferred upon this Honorable Court by reason of

diversity of citizenship of the parties hereto, and

that the amount in dispute exceeds the sum of

Three Thousand Dollars ($3,000.00), exclusive of

costs and interest.

V.

That heretofore, and on or about the 19th day

of July, 1926, a voluntary petition in bankruptcy

was filed by the Flintex Corporation, in the Dis-

trict Court of the United States for the Southern

District of Ohio, Western Division, praying that

the Flintex Corporation, then engaged in the manu-
facture and sale of rubber goods and batteries in

the State of Ohio and within the territorial limits

of said District Court of the United States, be

adjudged a bankrupt; that on or about the said
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19tli day of July, 1926, said Flintex Corporation

was duly adjudicated a bankrupt within the pro-

vision of the Acts of Congress relating to bank-

ruptcy; and thereafter such proceedings were had

upon said petition [2] and adjudication that the

first meeting of creditors of said Flintex Cor-

poration was duly held at the office of Charles T.

Greve, Referee in Bankruptcy, to whom said bank-

ruptcy was referred, that on or about the 30th day

of July, 1926, the plaintiff was duly appointed

Trustee of said Flintex Corporation, and of its

assets, and duly accepted said appointment and

filed his bond in said District Court in the sum of

Twenty-five Thousand Dollars ($25,000.00) as re-

quired by the terms of the order of appointment,

which was approved by said District Court, and

thereupon plaintiff entered upon the discharge of

his duties as such Trustee, and now continues in

the performance thereof.

VI.

That plaintiff is informed and believes, and there-

fore alleges, that on or about the 31st day of De-

cember, 1923, the Flintex Corporation was duly

incorporated under and by virtue of the laws of the

State of Ohio, with its principal place of business

in said state; that on the 2d day of January, 1924,

a first meeting of the shareholders of said corpora-

tion was held, at which meeting a code of rules and

regulations was adopted and a board of five direc-

tors elected to office for the ensuing year ; that Nan
C. Keely, and the decedent, Ralph L. Clements, were

at said meeting elected to said Board of Directors

;
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that upon said last-mentioned date the first meeting

of the Board of Directors of said corporation was

held, and said decedent, Ralph L. Clements, was

elected vice-president and general manager, and

said Nan C. Kelly, secretary-treasurer of said cor-

poration.

VII.

That thereafter and while the said Ralph L.

Clements was a director and vice-president and

general manager of said corporation, and on the

23d day of April, 1924, said corporation for its

benefit and better protection, and as the beneficiary

thereof, and [3] without reservation of right

in the insured to change the beneficiary, purchased

from the Mutual Life Insurance Company, and

said Life Insurance Company issued and delivered

to said corporation, a policy of insurance in the

principal sum of Seventy-five Thousand Dollars

($75,000.00), upon the life of the said Ralph L.

Clements, numbered 1,140,135, a copy of which is

annexed hereto as Exhibit "A" and made a part

hereof.

That the first annual premium on said life insur-

ance policy was the sum of Two Thousand Four

Hundred Two Dollars and Twenty-five Cents (|2,-

402.25), which was paid by the Flintex Corporation,

and the second and last premium on said policy of

insurance was the sum of One Thousand Nine Hun-

dred Six Dollars and Fifty Cents ($1,906.50), which

was paid by said Flintex Corporation by a loan

from said life insurance company, secured by a

promissory note executed by said Flintex Corpo-

ration.
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VIII.

That on or about the 13th day of January, 1925,

the second annual meeting of the shareholders of

said Flintex Corporation was held, and at said

meeting John Douglas, Ralph L. Clements, Charles

E. Douglas, A. D. Bullock and Nan C. Kelly were

elected to constitute the Board of Directors for the

ensuing year and on or about the 14th day of

January, 1925, a regular meeting of the Board of

Directors was held at which meeting the said Ralph

L. Clements was re-elected vice-president and gen-

eral manager, and Nan C. Kelly, secretary-treasurer

of said corporation.

That on or about the 30th day of June, 1925, a

special meeting of the Board of Directors of the

Flintex Corporation was held, at which meeting a

certain contract in writing bearing date the 30th

day of June, 1925, entered into between the said

Ralph L. Clements and said Flintex Corporation,

was approved, ratified, and confirmed by resolution

of the Board of Directors, a copy of which contract

is aimexed hereto as Exhibit "B" and made a part

[4] hereof. That thereafter, and at said meet-

ing of the Board of Directors, the said Ralph L.

Clements tendered his resignation as director, vice-

president and general manager of said corporation,

which resignation was accepted, and Ralph J.

Douglas was elected as director to fill the un-

expired term of the said Ralph L. Clements, and

Charles E. Douglas, a director, was elected as vice-

president and general manager.
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IX.

That the minutes of the Board of Directors

recite that a regular meeting of the Board of Di-

rectors was held on July 8th, 1925, at which a reso-

lution was introduced and adopted transferring and

assigning said policy of life insurance to the said

Ralph L. Clements, for $1.00 and other good and

valuable considerations; that said alleged meeting

and said alleged resolution of said Board of Direc-

tors transferring and assigning said policy of life

insurance to said Ralph L. Clements were and are

fictitious and false in that no meeting of the Board

of Directors was held on July 8th, 1925, at all, and

no "resolution was introduced and adopted at said

time, or at any other meeting of the Board of Di-

rectors transferring or assigning said policy to the

said Ralph L. Clements, and no consideration was

paid to said Flintex Corporation for said alleged

transfer and assignment of said policy of life in-

surance.

That plaintiff is informed and believes, and

therefore alleges, that said fictitious minutes and

said fictitious resolution was prepared by the said

Nan C. Kelly, while an officer of said corporation,

to wit: the secretary-treasurer thereof, to induce

said Mutual Life Insurance Company to consent

to a change of beneficiary in said policy, and pur-

suant thereto, and on or about the 28th day of

July, 1925, said Life Insurance Company, acting

upon said fictitious resolution, did consent to a

change of beneficiary to the executors, administra-

tors and assigns of the said Ralph L. Clements,
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[5] in place of said Flintex Corporation, upon

application made by the said Ralph L. Clements.

That said fictitious transfer was made without

the knowledge or consent of said Flintex Corpora-

tion.

X.

That on or about the 8th day of March, 1926,

the said Ralph L. Clements died in the county of

Alameda, State of California, and a petition for

letters of administration was filed in the Superior

Court of the State of California, in and for the

County of Alameda, and letters of administration

issued to said Andrew T. Matthew, and that said

Andrew T. Matthew, as such administrator, sur-

rendered said life insurance policy to said Mutual

Life Insurance Company and received from said

Life Insurance Company the sum of Seventy-four

Thousand One Hundred Eighty-two Dollars and

Ninety-seven Cents ($74,182.97), which constituted

the principal of said policy of life insurance after

the addition of the final dividend and interest and

the deduction of the amount of said promissory

note, as a part of the assets of the estate of said

Ralph L. Clements and returned the same as part

of the assets thereof in the inventory and appraise-

ment of said estate filed October 28th. 1926.
'J

XL
That plaintiff is informed and believes and

therefore alleges, that said Andrew T. Matthew as

administrator of the estate of Ralph L. Clements,

deceased, paid to said Nan C. Kelly, the sum of

Forty Thousand Dollars ($40,000.00), a part of
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the proceeds of said policy of insurance in com-

promise of her claim to the entire proceeds of said

policy; and paid to [6] Ethlyn B. Clements as

the widow and heir of said decedent, Ralph L.

Clements, the sum of Twenty-two Thousand Five

Hundred Dollars ($22,500.00) a part of the pro-

ceeds of said policy; and that the said Andrew T.

Matthew, as administrator of said estate, retains

in his hands a sum in excess of Six Thousand Dol-

lars ($6,000.00), a part of the proceeds of said

policy. !

XII.

That said plaintiff is without adequate remedy at

law and will suffer irreparable damage without

the intervention of this court, and unless this court

shall in furtherance of a decree, which plaintiff

seeks, declare and fasten a trust upon the proceeds

of said life insurance policy in the hands of said

defendants for the benefit of plaintiff as Trustee of

said Flintex Corporation, bankrupt.

XIII.

That section 8664 of the General Code of the

State of Ohio provides:

''Section 8664. ORGANIZATION. As soon

thereafter as is convenient, the board of trustees

or directors chosen at any election, shall select

one of their number to be president thereof,

and unless the regulations of the body otherwise

provide for the election of such officers, also

appoint a secretary and treasurer of the cor-

poration. A majority of the directors of a cor-
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poration for profit and such a number of the

trustees as the regulations of [7] a corpora-

tion not for profit may provide, shall form a

board. (R. S., Section 3247.)
"

And that section 1 of the rules and regulations of

said Flintex Corporation provides:

"Section 1. The business and property of

this company shall be managed by its Board

of from five to eleven directors, who shall be

elected annually by ballot by the common stock-

holders for the term of one year but shall serve

until the election of their successors, but those

directors elected at the first stockholder's meet-

ing shall hold office until the second Tuesday

in January, 1924, and the first Board of Direc-

tors shall consist of five members, all increases

thereafter in the number of Directors shall be

by majority vote of the stockholders upon a

resolution designating such increases. Each

person acting as Director shall be the holder of

at least one (1) share of the conunon capital

stock of the compan}^ and no person shall con-

tinue to act as director after he has ceased to

be a bona fide holder of one (1) share of com-

mon stock." (10)

And that section 4 of the rules and regulations of

said Flintex Corporation provides

:

"A majority of the members at regular meet-

ings of the Board of Directors shall constitute

a quorum and a majority of the members shall

be necessary to constitute a quorum at all

special meetings of the Board. When a mere
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majority is present at any meeting no question

can be decided nor action taken except by and

with the unanimous [8] action or agreement

of all of the directors."

That at the time of said alleged adoption of said

fictitious resolution at said fictitious meeting of the

Board of Directors of July 18th, 1925, the Board of

Directors of said Flintex Corporation constituted

five (5) members only, and that under the rules

and regulations of said corporation, and the law of

Ohio no less than three members of said Board of

Directors are required to constitute a quorum.

XIV.

That defendants, and each of them, threaten to

and will transfer, secrete, waste and otherwise dis-

pose of the proceeds of said life insurance policy

in their hands unless restrained by order of this

court.

WHEREFORE plaintiff prays judgment and de-

cree of the court as follows

:

1. That plaintiff as Trustee of said Flintex Cor-

poration be entitled to the proceeds of said life in-

surance policy in the hands of said defendants and

each of them.

2. That the proceeds of said life insurance

policy in the hands of said defendants, and each

of them, be impressed with a trust for the benefit

of plaintiff as Trustee of said Flintex Corporation,

bankrupt, and that said defendants, and each of

them, be directed to account to and pay over to

plaintiff as such Trustee said funds.
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3. That a temporary restraining order issue re-

straining and enjoining defendants, and each of

them, from transferring, secreting, wasting or other-

wise disposing of said fvmds or any part thereof,

and to make and issue its order to show cause at

the time therein fixed why a preliminary injunction

should not issue as against said defendants, and

each of them. [9]

4. For such other and further relief as may be

meet and proper in equity or at law.

And for costs.

DINKELSPIEL & DINKELSPIEL.
DINKELSPIEL & DINKELSPIEL,

Attorneys for Plaintiff, 901 De Young Building,

San Francisco, California. [10]

State of California,

City and County of San Francisco,—ss.

Martin J. Dinkelspiel, being first duly sworn, de-

poses and says: That he is one of the attorneys

for the plaintiff in the above-entitled action, and

makes this verification for and on behalf of said

plaintiff for the reason that said plaintiff is with-

out the city and county of San Francisco, State

of California, where affiant has his office and prin-

cipal place of business; that he has read the fore-

going amended bill of complaint to impress trust

on personal property, and knows the contents

thereof and that the same is true of his own knowl-

edge except as to those matters which are therein

stated on his information and belief, and as to

those matters he believes it to be true.

MARTIN J. DINKELSPIEL.
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Subscribed and sworn to before me this 4th day

of June, A. D. 1929.

[Seal] MARK E. LEVY,
Notary Public in and for the City and County of

San Francisco, State of California. [11]

SanF.
Received

Jan. 1, 1926.

M. B. L. I. Co.

EXHIBIT ^'A."

No. 1140135.

THE
MUTUAL BENEFIT

LIFE INSURANCE COMPANY.
Life of

RALPH L. CLEMENTS.
Amount, $75,000.

This policy is

hereby made sub-
ject to the terms
aDd conditions of
the request dated
Jul. 28, 1925, copy
of which, certified

to by a registrar

of the Company,
is attached hereto
and made a part
hereof.

E. J. MAXWELL,
Registrar.

Date, 23d April, 1924.

Term of Life, Continuous Premiums.

Annual Premium, $2,402.25.

Payable, 23d April.

Dividends Ammally beginning with 2d policy year

as provided herein.

Incorporated by the State of New Jersey.

(Edition of January, 1922)

(Form 100.) (105)
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DIVIDENDS.

Upon pajTuent of the second year's Premium

and at the end of the second and each subsequent

Policy year, while this Policy is in force, and at

the end of each complete year of Extended Insur-

ance, this policy or such Extended Insurance will

be credited with such Dividends, including the por-

tion of the divisible surplus accruing thereon, as

may be apportioned by the Directors. Dividends

thus credited, except in the case of Extended Insur-

ance, may be applied in reduction of Premiums,

or upon the Addition, Accumulation, or Accelerative

Endowment plan. These options will be available

each year, except that Dividends cannot be applied

upon any one of said three plans while there is

outstanding any credit arising from the application

of Dividends upon either of the other two plans. If

no other option be selected. Dividends will be paid

in cash. The stipulated payments udev Settlement

Option A or B, or the instalments certainly payable

under Settlement Option C, will be increased [12]

by such Annual Dividends as may be apportioned

by the Directors, beginning one year after the

matTirity of the Policy, but such Dividends will be

payable only in cash.

Under the Addition plan Dividends are applied

at Net Single Premium Rates to the purchase of

Additional Participating Insurance (herein re-

ferred to as Dividend Additions) payable with the

Policy. If the Insurance has not been extended

the Company, if requested, will cancel any existing
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Dividend Additions, and the Reserve thus released

may be withdrawn in cash, provided the security

of any outstanding loan shall not be impaired.

Under the Accumulation plan Dividends are re-

tained by the Company and accumulated at Interest,

compounded yearly at the rate of three per centum

per annum or at such higher rate as may be de-

termined by the Directors. The amount so accumu-

lated (a) will be applied automatically at the ex-

piry of the grace period to the settlement of the

amount then due for Premium and Interest, if

sufficient therefor; or, if not sufficient, will be ap-

plied to increase the term (but not the amount) of

Extended Insurance; or, if not so applied, (b) may
be withdrawn in cash; or, if not so applied or

withdrawn, (c) will be included in any cash settle-

ment made on the maturity or surrender of this

policy, or will be transferred to the credit of any

Paid-up Policy issued in Ueu hereof.

Under the Accelerative Endowment plan Divi-

dends are applied at Net Single Premium Rates

to the conversion of the Policy into a specified En-

dowment, the terms of which will be gradually

shortened. Upon evidence of insurability satisfac-

tory to the Company this Policy may be restored

to the original plan and the Reserve thus released

withdrawn in cash, provided the security of any

outstanding loan shall not be impaired.

Under the Addition, or Accumulation, or Accel-

erative Endowment plan, this Policy may be con-

verted into a fully Paid-up Participating Policy

for a sum equal to the original amount insured,
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payable at the time this Policy is payable in ac-

cordance with its original terms, and subject to

any outstanding indebtedness on this Policy, when

the entire Reserve, together with the accumulated

Dividends, if any, shall equal or exceed the net

Single Premium therefor. Under the Accelerative

Endo\Miient plan this Option is limited to three

months from the time when it shall [13] first

become available. (106)

SETTLEMENT OPTIONS.

If not assigned, this Policy may be returned to

the Company at its office in Newark, New Jersey,

with a written request for the appropriate indorse-

ment of the Policy by the Company:

A. To have the whole, or any designated

fraction, of the proceeds of this Policy retained

by the Company until the death of the Bene-

ficiary, the Company in the meantime to pay

the Beneficiary interest on the amount so re-

tained at the rate of three per centum per an-

num. Interest payments will be made
Monthly, Quarter-annually, Semi-annually or

Annually, as may be requested, and the first

payment will be made at the end of the period

selected. A pro rata interest payment will be

made for the time expired between the date

of the last interest payment and the date of

the Beneficiary's death. Subject to the right

of the Company to require three months' notice

in writing, the Beneficiary may withdraw at

any time the amount retained by the Company,
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unless the Company shall be otherwise di-

rected, and upon such withdrawal the interest

payments will cease.

B. To have the whole, or any designated

fraction, of the proceeds of this Policy paid

in a specified number of equal Monthly, Quar-

ter-annual, Semi-annual or Annual Instal-

ments, as may be requested, (for not exceeding

thirty years) the first Instalment being pay-

able immediately.

C. To have payments made in the manner

provided in Option B, and continuing during

the after lifetime of the Beneficiary.

The accompanying Table shows the Monthly In-

stallments, payable under Options B and C. Quar-

ter-annual, Semi-annual and Annual Instalments

will be on a pro rata basis.

If requested when any Instalment certainly pay-

able under Options B. and C falls due, the Com-

pany, unless otherwise directed, will pay the then

Present or Commuted Value of such unpaid Instal-

ments computed at the interest rate of three per

centum, compounded annually. The commutation

of a part or the whole of the Instalments certainly

payable under Option [14] C will not affect the

amounts payable thereunder after the term during

which the Instalments certain would have been

payable.

If the Policy be not assigned, the request to have

settlement made in accordance with any one of

the above Options may be revoked if the Policy
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be returned to the Company as aforesaid, with a

written revocation, prior to its maturity.

At the maturity of this Policy, the Company,

unless otherwise directed, will extend the above

Options to the Beneficiary. (107)

AMOUNT PAYABLE MONTHLY IN LIEU OP
EACH $1,000 PAYABLE IN ONE SUM.

OPTION B.

No. of

Instal-

ments

Monthly
Instal-

ment

Age of Benefici;

at Maturity
of Policy

5 and under

ary

10
Years

Monthly Instalment for nx

and during after lifetime

15 20
Years Years

imber of years sta

of Beneficiary
25 30

Years Years

12 $83.33 $3.33 $3.29 $3.24 $3.19 $3.14

24 42.28 6 3.34 3.30 3.25 3.20 3.15

36 28.60 7 3.35 3.31 3.26 3.21 3.16

48 21.77 8 3.36 3.32 3.27 3.22 3.17

60 17.67 9 3.37 3.33 3.28 3.23 3.18

72 14.94 10 3.38 3.34 3.29 3.24 3.19

84 12.99 11 3.40 3.36 3.31 3.25 3.20

96 11.53 12 3.42 3.37 3.32 3.27 3.21

108 10.39 13 3.44 3.39 3.34 3.28 3.23

120 9.48 14 3.45 3.41 3.36 3.30 3.24

132 8.74 15 3.47 3.43 3.37 3.32 3.26

144 8.13 16 3.49 3.45 3.39 3.33 3.27

156 7.61 17 3.51 3.47 3.41 3.35 3.29

168 7.16 18 3.54 3.49 3.43 3.37 3.31

180 6.78 19 3.56 3.51 3.45 3.39 3.32

192 6.44 20 3.58 3.53 3.47 3.41 3.34

204 6.15 21 3.61 3.56 3.50 3.43 3.36

216 5.88 22 3.63 3.58 3.52 3.45 3.38

228 5.65 23 3.66 3.61 3.54 3.48 3.40

240 5.44 24 3.69 3.64 3.57 3.50 3.42

[15]

252 5.25 25 3.72 3.66 3.60 3.52 3.44

264 5.08 26 3.75 3.69 3.62 3.55 3.47

276 4.92 27 3.78 3.72 3.65 3.57 3.49

288 4.78 28 3.82 3.76 3.68 3.60 3.51

300 4.65 29 3.85 3.79 3.72 3.63 3.54

312 4.53 30 3.89 3.83 3.75 3.66 3.56

324 4.41 31 3.93 3.86 3.78 3.69 3.59
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No. of
Instal-

ments

Monthly
Instal-

ment

Ago of Beneficiary
at Maturity
of Policy 10

5 and under Years

Monthly Instalment for number of
and during after lifetime of bene

15 20 25
Years Years Years

years sti

ficiary

30
Years

336 4.31 32 3.97 3.90 ;j.8i 3.72 3.62

348 4.22 33 4.01 3.94 3.85 3,75 3,64

360 4.13 34 4.05 3.98 3.89 3.78 3.67

35 4.09 4.02 3.93 3.82 3.70

36 4.14 4.06 3.97 3.85 3.72

37 4.19 4.11 4.01 3.89 3,75

38 4.24 4.16 4,05 3.92 3,78

39 4.30 4.21 4.10 3.96 3.80

40 4.36 4.26 4.14 4.00 3,83

41 4.42 4.32 4.19 4.03 3.86

42 4,48 4.38 4.24 4,07 3.88

43 4.55 4.44 4.29 4.11 3.91

44 4.63 4.50 4.34 4.15 3.93

AMOUNT PAYABLE MONTHLY IN LIEU OF
EACH $1,000 PAYABLE IN ONE SUM.

OPTION C.

Monthly instalment for number of years stated
Age of Beneficiary

at Maturity
Of Policy

and
10

Years

during
15

Years

after Lifetime
20

Years

of Beneficiary
25 30

Years Years

45 $4,70 4,57 4.39 4.18 396

46 4,78 4.64 4.45 4.22 3.98

47 4.87 4.71 4,50 4.26 4.00

48 4.96 4.79 4.56 4,29 4,02

49 5,05 4.86 4.61 4,33 4.03

[16]

50 5,15 4,94 4.67 4.36 4.05

51 5,26 5.03 4.72 4.39 4.06

52 5,37 5,11 4,78 4.42 4.08

53 5,48 5,19 4.83 4.45 4.09

54 5.60 5.28 4.89 4.47 4.10

55 5.73 5.37 4.94 4.50 4.11

56 5.86 5.46 4,98 4.52 4.11

57 6.00 5.55 5.03 4,54 4.12

58 6.14 5.63 5.07 4.55 4,12

59 6,28 5.72 5.11 4,56 4.12

60 6.43 5.80 5.15 4,58 4.13

61 6,58 5.89 5.18 4.58 Ages 61

62 6.74 5,96 5.21 4.59 and over

same as 60
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Monthly instalment for number of years stated

Age of Beneficiary

at Maturity
of Policy

10
Years

and during
]5

Years

aft er Lifetim
20

Years

e of Beneficiary
25 30

Years Years

63 6.89 6.04 5.24 4.60

64 7.05 6.11 5.26 4.60

65 7.21 6.18 5.28 4.60

66 7.37 6.24 5.29

67 7.53 6.30 5.31 Ages 66

68 7.68 6.35 5.31 and over

69 7.83 6.39 5.32 same as

70 7.98 6.43 5.32 65

71 8.12 6.46

72 8.25 6.49 Ages

73 8.38 6.51 71 and over

74 8.50 6.53 same as

75 8.60 6.54 70

76 8.70

77 8.73 Ages 76

78 8.85 and (3ver

79 8.91 same as 75

80 8.95

Ages 81 and over

same as 80 [17]

NON-FORFEITURE PROVISIONS.

At the end of any Policy year during the whole

of which this Policy shall have been in force, or

within one month from default in Premium pay-

ments, this Policy may be surrendered to the Com-

pany at its office in Newark, New Jersey, for:

1. Its CASH SURRENDER VALUE; or,

2. A PAID-UP POLICY payable at the time

this Policy would be payable if continued in force.

If the Policy be not surrendered as above the

insurance will be AUTOMATICALLY EX-
TENDED from date of default in Premium
payments for a sum equal to the amount of the

Policy and existing Dividend Additions, if any,

less any indebtedness to the Company hereon.
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The Cash Surrender Vahie will be equal to the

entire Reserve, less any indebtedness, on this

Policy, and less a surrender charge of one per

centum of the amount insured, which will be

diminished proportionally after the first Policy

year so as to be eliminated at the end of the third

Policy year.

The amount of the Paid-up Policy, or the term

of the Extended Insurance, will be such as the

amount of the Cash Surrender Value will pur-

chase at net Single Premium rates. The Paid-up

Policy or the Extended Insurance will participate

in surplus and will be entitled to Cash Surrender

Value equal to the reserve thereon at the time of

surrender, less any indebtedness to the Company

thereon.

Except as provided in this Policy any default in

Premium payments will immediately render the

Policy null and void.

GRACE AND REINSTATEMENT. Any ar-

rears of Premium and Interest may be paid within

one month (of not less than thirty days) from the

due date. Or, if not so paid and the Insured shall

die within the said month, this Policy will be re-

garded as being then in force and the arrears will

be deducted in the settlement hereof: Or, upon a

written request filed with the Company at its office

in Newark, New Jersey, prior to or w^ithin the said

month, the arrears will be charged as an indebted-

ness against this Policy, bearing interest at the rate

of six per centum per annum, provided a written

revocation of said request shall not have been like-
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wise filed, and [18] provided the entire indebt-

edness then outstanding shall be within the limit

secured by the Cash Surrender Value; or, this

Policy may be reinstated at any time after the

said month, upon evidence of insurability satis-

factory to the Company and payment of all arrears

with interest thereon at not to exceed six per

centum per annum; PROVIDED, in any case, the

Policy has not been surrendered to the Company.

LOANS.—At any time while this Policy is in

force the Company will loan on the sole security

thereof up to the limit secured by the Cash Sur-

render Value, upon receipt of the Policy and a Cer-

tificate of Loan satisfactory to the Company. The

loan will bear interest at the rate of six per centum

per annum and may be paid off at any time while

the Policy is in force. If interest be not paid

when due, it (110) shall be added to the principal,

provided the entire indebtedness then outstanding

shall be within the limit secured by the Cash Sur-

render Value; otherwise non-payment of interest

shall render the Policy null and void after one

month's notice shall have been mailed to the last

known address of the Insured and Assignee, if any.

Loans will not be made on Extended Insurance.

THE FOLLOWING TABLE
Shows the MINIMUM VALUES guaranteed by

this Policy for the years stated, provided there is

not outstanding indebtedness to the Company
hereon. Dividends applied upon either the Addi-

tional or Accelerative Endowment plan will in-

crease the values.
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At End
of Year

Cash Rurrondor
Value Loan Value

Per $1,000 Insurance

Automatic
Extended
Insurance
Years Days

Paid-up Policy
Per $1,000
Insurance

1st $6.55 239 $14

2nd 28.53 2 300 59

3d 50.94 4 331 103

4th 68.78 6 135 136

5th 87.04 7 245 169

6th 105.70 8 295 202

7th 124.76 9 204 233

8th 144.19 10 216 265

9th 163.95 11 97 295

10th 184.01 11 297 325

[19]

11th 204.35 12 92 354

12th 224.94 12 216 383

13th 245.76 12 310 410

14th 266.77 13 11 437

15th 287.94 13 53 464

16th 309.23 13 74 489

17th 330.62 13 77 513

18th 352.07 13 64 537

19th 373.54 13 38 560

20th 394.98 13 582

25th 500,51 12 60 682

30th 599.29 10 334 762

35th 688.00 9 134 825

40th 769.59 7 180 877

This policy and the application on which it is

based (a copy of which is appended hereto) con-

stitute the entire contract between the parties. All

statements made by the Insured will, in the absence

of fraud, be deemed representations and not war-

ranties. No such statement will avoid or be used

in defense to a claim under this Policy unless it is

contained in the written application and a copy

thereof be attached hereto when issued.

All calculations of Reserves and Net Single

Premiums will be on the basis of the American
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Experience Mortality with Interest at Three Per

Centum yearly, and according to the attained age

of the Insured. (Ill)

No. 1140135 Organized 1845 Important

See indorsement

or indorsements

on fourth page. [20]

THE MUTUAL BENEFIT LIFE

INSURANCE COMPANY
of

NEWARK, NEW JERSEY.

In consideration of the pajonent of Premium as

hereinafter provided, hereby insured the Life of

RALPH L. CLEMENTS
(Herein called the Insured) whose residence is

set forth in the Application herefor in the sum
of SEVENTY-FIVE THOUSAND Dollars, for

the term of Life, payable at its office in New-
ark, New Jersey, to Flintex Corporation, Incor-

porated under the laws of the State of Ohio, its

successors or assigns. Immediately upon receipt

of due proof of the death of the Insured, Pro-

vided, however, that any error made in stating the

age of the Insured will be adjusted by paying such

amount as the Premium paid would purchase at

the correct age. Any indebtedness to the Company
on this Policy and any deferred portion of of any

Premium for the then current Policy year begin-
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ning 23d April will be deducted from the sum in-

sured.

If the Insured has retained such right the Bene-

ficiary may be changed at any time and from time

to time while this Policy or any Extended Insurance

is in force and not assigned, upon return of the

Policy to the Company at its office in Newark,

New Jersey, with the Insured's written request for

the appropriate indorsement of the Policy by the

Company.

Without the consent of any Beneficiary the In-

sured may exercise any option or right retained

in the Application herefor.

Premiums are payable annually in advance at

the Company's office in Newark, New Jersey, or to

Agents in exchange for receipts signed by the Presi-

dent or Treasurer; but in lieu thereof the Company
will accept semi-annual or quarterly payments.

The annual premium or the first semi-annual or

quarterly payment, as (112) set forth in the

margin, is due on the Twenty-third day of April

in each year during the continuance of this

Policy. The Premium payable on delivery hereof

to maintain this Policy until 23d April, 1925,

is Twenty-four Hundred and Two Dollars and

Twenty-five cents. [21]

This Policy will not take effect unless the Pre-

mium payable on deliveiy hereof shall be actually

paid during the life time of the Insured.
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No assignment of this Policy shall affect the

Company until it shall have received written notice

thereof at its office in Newark, New Jersey.

If within one year the Insured shall commit

suicide, while sane or insane, this Policy will be

null and vpid. Except for non-payment of Pre-

mium, this Policy will become incontestable one year

after its date of issue, if the Insured be then living,

otherwise two years after its date of issue.

THE PROVISIONS printed on the second and

third pages hereof are a part of this contract. As

to Non-forfeiture and Dividend Provisions the ef-

fective date hereof is 23d April, 1924.

The Supplemental Agreement appended hereto

is hereby made a part of this contract.

IN WITNESS WHEREOF, the Mutual Benefit

Life Insurance Company has, by its President and

Secretary, signed this contract at the City of New-
ark, in the State of New Jersey, this Twenty Third

day of April one thousand nine hundred and twenty

four.

Eight words erased before execution.

Examined.

N. G.

J. WM. JOHNSON,
Secretary.
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Age—41.

Whole Life Policy.

Premiums payable for Life.

Dividends annually beginning with 2d policy year

as provided herein.

Form 100.

JOHN R. HARDIN,
President.

Attest: S. M. DUNN,
Registrar. (113)

Amendment of Application—Apr. 23, 1924.

To the Mutual Benefit Life Insurance Company,

of Newark, N. J.

I, RALPH L. CLEMENTS, hereby amend my
application for Life [22] Insurance made to

your Company on the 20th day of February, 1924,

in the following particulars; and these amendments

and declarations are to be taken and considered as a

part of the said application, and the said appli-

cation and these amendments are to be taken as a

whole, and considered as the basis of the contract

for insurance:

Kindly make premiums payable Annually from

date of issue.

And I hereby certify that no change has occurred

in my family histoiy or in my condition as regards

insurability, that I have not been examined for

other insurance, nor failed to receive any insurance

on my life of the exact kind and amount applied

for, nor has any unfavorable opinion as to my
insurability been expressed since said application
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was made; and that I am now in good health, as

far as I know or believe.

EGBERT LEE CLEMENTS.

N. B.—Date this in full, PLACE AND DAY.

No. 193 (10-23).

THE MUTUAL BENEFIT LIFE INSURANCE
COMPANY.

Newark, N. J.,

April 23, 1924.

To be attached to and form a part of Policy

No. on Life of RALPH L. CLEMENTS.
IT IS UNDERSTOOD AND AGREED that

the Flintex Corporation, Incorporated under the

laws of the State of Ohio, or its successors or as-

signs named in the policy shall have the right to

surrender this Policy for its cash or paid-up policy

values, to procure loans from the Company upon

the Security of the Policy, and to assign the Policy

at any time, and to exercise all other options and

privileges therein mentioned, in accordance with

its terms, without the consent of the Insured.

JOHN R. HARDIN,
President.

J. WM. JOHNSON,
Secretary.

Attest: S. M. DUNN,
Registrar. (114)

July 28th, 1925.

The Mutual Benefit Life Insurance Company is

hereby requested to change the beneficiary under

Policy No. 1,140,135, by making the Policy payable

to me, my executors, administrators or assigns.
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It is understood, and agreed that, without the

consent of any beneficiary, I may exercise such of

the following rights and options [23] and have

"yes" written after them. If (e), (f), (/) and

(h), or any of them, be so exercised, I am to re-

ceive all benefits arising therefrom.

(a) Change of beneficiary—Yes.

(b) Loans to pay premium—Yes.

(c) Reinstatement—Yes.

(d) Settlement of options—Yes.

(e) Surrender options—Yes.

(f) Cash loans—Yes.

(g) Dividend rights prior to maturity of policy

—

Yes.

(h) Receipt of proceeds as Endowment—Yes.

(Write "yes" or "no" after each.)

R. L. CLEMENTS.
Part I of an Application for Insurance.

THE MUTUAL BENEFIT LIFE INSURANCE
COMPANY,

of Newark, New Jersey.

16260.

1. Name of Applicant (print in full)—RALPH
LEE CLEMENTS.

2. Sum to be insured—$75,000.00.

Plan of Policy Desired—Ord. Life.

3. Premium Payable? Dividends applied? (oStrike out
" Annually oPromium Reduction Plan ( modes not
" Semi-annually oAddition Plan ( desired
" Quarter-annually oAccumulative Plan

oAccelerative Endowment Plan.
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4. Name of Deficiency—

"

Altcrnntivo or Absolute

Flintex Corporation of Cincinnati, Ohio

—

(An Ohio Corporation).

B. Kelationship— Vice President and

General Manager.

5. I desire, without the consent of any beneficiary,

to exercise such rights and options as have

'*Yes" written after them. (If (e), (f), (g),

and (h), or any of them are to be so exercised

I am to receive all benefits arising therefrom.

(a) Change of Beneficiary—No.

(b) Loans to pay Premium—No.

(c) Reinstatement—No.

(d) Settlement Options—No.

(115)

(e) Surrender Options—No.

(f) Cash Loans—No.

(g) Dividend Rights Prior to Maturity of Policy

—No.
(h) Receipt of proceeds as Endowment—No.

(Write "Yes" or "no" after each.)

6. Date and Place of Birth of Applicant—Month

—

July 13th. Day—13th, [24] Year—1883.

Town—Zanesville. State—Ohio.

No. and Street, on R. F. D.—2484 Observatory

Road.

7. Residence — Town — Cincinnati. County —
Hamilton. State—Ohio. No. of years re-

sided in present locality—1 Year.

8. Previous Residence—Milwaukee, Wise. Ashta-

bula, Ohio. Philadelphia, Pa.
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9. Business Address—Cincinnati, Ohio. 702 First

National Bank Bldg.,

10. Name of Employer—Flintex Corporation.

Shall mail be sent to business or residence ad-

dress ? Business.

11. Present Occupation—Vice Pres., Gen. Mgr.

Number of years so engaged—Six Months.

12. Occupation—Chemist at Philadelphia, Pa.,

during last Sales Mgr. Coal Company, Mil-

waukee, five years. Manufacturer, Ashta-

bula.

13. Are you married? Yes.

14. Do you contemplate engaging within the next

year in army or naval service or making

aerial ascensions'? Give full particulars.

No.

15. Do you contemplate within the next year chang-

ing your residence or occupation or traveling

outside of the United States or Canada?

Give full particulars. No.

16. Did you ever apply to any agent or company

for insurance without receiving a policy of

the exact kind and amount applied for?

Give full particulars. No.

17. Present Insurance— State amount and company-

$10,000. Northwestern

5,000. John Hancock

18. I have paid to the agent—$ Nothing intended

to be the first premium on the policy

applied for, the sum to be applied in accord-

ance with the provisions of the binding re-
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ceipt, bearing the same number as this appli-

cation, which has been delivered to and ac-

cepted by me subject to the conditions

thereof.

I hereby apply for insurance as set forth above

and I agree that the only statements which are to be

considered as the basis of the contract (116) are

those made by me in this application, and any

amendment thereto, and that no one except the

President, Vice-President, Secretary, Treasurer, or

Mathematician can make, alter or discharge con-

tracts or waive any of the [25] Company's rights

or requirements.

My acceptance of any policy issued on this appli-

cation will constitute a ratification by me of any

correction in or addition to this application, which

does not change the amount or plan of insurance or

premium to be charged therefor, made by the Com-

pany in the space provided therefor.

It is understood and agreed that the FLINTEX
CORPORATION, CINCINNATI, OHIO, shall

have the right to surrender this policy for its cash

or paid-up values, to procure loans from the Com-

pany upon the security of the policy, and to assign

the policy at any time, and to exercise all other op-

tions and privileges therein mentioned, in accord-

ance with its terms, without the consent of the in-

sured.

(Applicant sign or initial.)

RALPH LEE CLEMENTS.
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Dated at—Cincinnati, Ohio, this 20th day of

February, 1924.

Witness—L. H. DRESBACH.
Signature—RALPH LEE CLEMENTS.

(Signature of Applicant.)

NOTES: "If a policy be made payable to a

Beneficiary, absolutely, it would, in event of death

of the Beneficiary prior to that of the Insured, be

payable to the Estate of the Beneficiary, but if

made payable alternatively the policy woidd revert

to the Insured, if the Beneficiary predeceased the

Insured. If no Beneficiary is desired, strike out

both "Absolutely" and "Alternatively" in the an-

swer to question 4, and write "Self."

Application, Part II, to the MUTUAL BENE-
FIT INSURANCE CO., of Newark, N. J.

(Answers must be written in black ink by a

REGULAR EXAMINER of this Company.)

11295.

24. Date of Birth—July 13, 1883.

25. Have you ever changed your residence or occu-

pation because of ill health*? No.

26. Have you ever been examined for insurance or

for any purpose within a month? Yes.

Union Central Insurance, Cincinnati, Ohio.

""•If a term premium is desired, state clearly

under remarks whether the first regular premium
is to be paid with the term premium, or if the

term premiima only is to be payable on delivery of

policy.

No. A—9 Edition of 1922 (7-23). No. 290287.

[26]
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27.

26.

27. B.
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Has any unfavorable opinion as to your insur-

ability ever been expressed % No.

B. Do you contemplate a surgical operation?

No.

Have you bad any reason during the past

six months to think that you might be

physically impaired, temporarily ^^

otherwise ? No.

or

28.

Age if

Living

state of

Health—
If poor,

Explain

Age
of

death

Specific

of
death

Dura- Previou
Cause tion health

Father 65-70 D.K. Pneumonia 1 Wk. Good

Mother 55-60 D.K. Appendicitis 10 dys. "

Brothers None

Sisters None

Father's Father 75-80 Unknown

(117)

Father's Mother 75-80 ((

Mother's Father 80 <<

Mother's Mother 9i (1

29. Which
lated \

B. By

brothers or sisters are half re-

which parent are they related to you?

30. A. For what have you had medical or surgi-

cal advice during the past seven years?

Nothing.

B. Dates. C. Duration .

D. Physicians consulted .

31. Have albumin, casts or sugar ever been found

in your urine? No. (If so, give details

and mail specimen to Home Office.)

B. Has anyone within six months examined

your urine? (Give dates and results.)
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Yes, a week ago for insurance—Nor-

mal.

32. Have you within two years been associated with

a case of tuberculosis? No.

33. A. What injuries or accidents have you had?

B. When? C. Results. None.

34. Have you had rheumatism or gout? No.

35. Are you or have you ever been subject to dys-

pepsia ? No.

36. Have you a hernia or rupture, and if so do you

wear a truss? No.

37. Have you ever had any of the following ?

(Each question must be read, answered "Yes"

or "No" and details entered [27] under

"Remarks.")

Paralysis or apoplexy? **

Loss of consciousness? "

Epilepsy or insanity? "

Dizziness of vertigo? "

Palpitation or pain about the heart? "

Asthma or shortness of breath? "

Frequent headaches? "

Nervous exhaustion? **

Bronchitis or chronic cough? **

Pneumonia or pleurisy? "

Spitting or vomiting of blood? "

Frequent diarrhea? "

Appendicitis ? Yes.

Ulcer of stomach or duodenum? No.

Jaundice, biliary colic or gallstones?

Fistula or bleeding piles? "



36 Etlilyn B. Clements vs.

Kidney colic, calculus or gravel?

Difficulty in urination?

Varicose veins?

Tumors, ulcers or enlarged glands?

Goitre?

Syphilis ?

Pellagra ?

Hip disease?

Curvature or disease of the spine?

Defects of eyesight or hearing?

Discharge from the ear?

Any other disease?

REMARKS

:

APPENDECTOMY—10 years ago.

38. During the past two years what has been your

average daily use of alcoholic beverages?

Not daily—occasionally. (118) [28]

38. B.

C.

State kind and largest quantity used at

any one time. A light beer or ale.

Did you drink to excess or to intoxication

at any time, during the past five years?

When, and how often? No.

D. Have you ever used opium, morphine or

cocaine, or been treated for the alco-

holic or drug habit? No.

Examined at—Cincinnati, on the 20th day of Feb.,

1924.

Witness—DUDLEY DROC, M. D.

Signed—RALPH L. CLEMENTS.
(In Presence of Examiner.)

No. 204039. (119) [29]
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EXHIBIT "B."

AGREEMENT.

This AGREEMENT entered into this 30th day

of June, 1925, by and between Flintex Corporation,

a corporation organized and existing under the

laws of the State of Ohio, hereinafter referred to

as the "CORPORATION" party of the first part,

and R. L. Clements, party of the second part,

WITNESSETH: That,

WHEREAS, on the second day of January,

1924, an agreement was entered into by and between

the parties hereto for the transfer by the said R.

L. Clements to the Corporation of certain chemical

and mechanical processes in consideration of cer-

tain of its capital stock, and the agreement to pay

him a certain salary for a period of ten (10) years

from the date of the said agreement; and

WHEREAS, the said R. L. Clements has given

his note for Two Thousand ($2,000.00) Dollars

bearing date the 27th day of October 1924, payable

on or before the 27th day of October 1925, in pay-

ment of certain capital stock in said Corporation,

which said note is now held by said corporation

and is unpaid; and

WHEREAS, the said R. L. Clements is desirous

of being relieved of the obligations of said note

and said corporation is desirous of being released

from the obligations of the payment of the pay-

ment of future salary to the said R. L. Clements:

NOW THEREFORE, in consideration of the
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mutual covenants hereinafter contained, it is agreed

by and between the parties hereto as follows:

1st. The said Corporation shall return to the

said E. L. Clements said Two Thousand ($2,000.00)

Dollar note for cancellation and the said R. L.

Clements shall be released from all obligations

thereon to the said Corporation.

2nd. The said Coi^Doration shall turn over,

assign and transfer to the said R. L. Clements his

heirs or assigns, all its right, title and interest in

and to battery box molds the said corporation now

has in its possession, a list of which is attached

hereto, and by reference incorporated herein and

made a part hereof, said battery box molds to be

[30] transferred, assigned and turned over to

the said R. L. Clements his heirs or assigns, clear,

free and unincumbered.

3rd. The said corporation shall return, convey

and transfer to the said R. L. Clements, his heirs

or assigns, all chemical and mechanical processes

mentioned in said contract of January 2nd. 1924,

together with any and all changes, amendments,

improvements and/or elaborations thereon with

the exception of the mechanical and chemical

processes to be used in the manufacture of plumb-

ing fixtures and supplies of all and every kind and

description. The Corporation shall also transfer,

convey and return to the said R. L. Clements all

recipes and formula which have been used by the

said R. L. Clements in the manufacture of the

products of the said corporation or for experi-

mental purposes at the plant of the said Corpora-
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tion with the exception of such recipes and formula

as have been used in the manufacture of or experi-

ment on plumbing fixtures and sux)plies. The

Corporation shall also direct the Union Savings

Bank and Trust Company to release to the said R.

L. Clements all formula it now holds as escrowee

under that certain agreement or letter of designa-

tion of the President of the Corporation dated the

19th day of April 1924, and addressed to R. L.

Clements.

4th. The said R. L. Clements hereby releases the

said Corporation from any and all obligations

whatsoever to employ him, or to pay him any salary

after the first day of July, 1925.

5th. Said AgTeement of January 2nd, 1924,

and all the rights and liabilities of the parties

thereto are hereby cancelled and annulled except

insofar as they have been performed.

IN WITNESS WHEREOF, the parties hereto

have hereunto and to duplicates hereof set their

hands and the said corporation has caused its seal

to be afi&xed, thereunto duly authorized by its Board

of Directors, on the day and year first aforesaid.

THE FLINTEX CORPORATION.
(Signed) JOHN DOUGLAS,

President.

(Signed) N. C. KELLY,
Secretary.

(Signed) R. L. CLEMENTS.
(Seal of Corporation)

CHAS. E. DOUGLAS.
N. C. KELLY. [31]
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Copy of the within is received, but defendants,

Matthew and Clements having appeared specially

and objected to the jurisdiction of this court to

permit this amended bill to be filed they do not

waive any of their right to insist upon the objec-

tions heretofore filed herein and make no appear-

ance and object to the filing of this amended bill

solely under the special appearance heretofore

made.

Dated June 4, 1929.

THOMAS F. McCUE,
Attorney for Above-named Defendant.

[Endorsed] : Filed Jun. 5, 1929. [32]

[Title of Court and Cause.]

ANSWER TO AMENDED BILL.

The defendants for their answer to the amended
bill herein allege:

I.

Defendants admit the allegations contained in

Paragraphs I and II, except the last part of Para-

graph II, which alleges that Andrew T. Matthew
is now the duly qualified and acting administrator

of said estate and allege the fact to be, that Ethlyn

B. Clements, has been duly appointed in the place

and stead of Andrew T. Matthew, as administra-

trix of the estate of the said Ralph L. Clements,

deceased, and that she is now the duly qualified

and acting administratrix of said estate; defend-
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ants admit allegations contained in Paragraphs

III, IV, V and VI of the amended bill herein.

11.

Answering Paragraph VII of plaintiff's amend-

ed bill defendants admit that Ralph L. Clements,

was a director and vice-president and general man-

ager of the Flintex Corporation, and that on the

23d day of April, 1924, said corporation for its

benefit [33] and better protection and as the

beneficiary thereof, purchased from the Mutual

Life Insurance Company, and said Life Insurance

Company issued and delivered to said corporation,

a policy of insurance in the principal sum of

seventy-five thousand ($75,000) upon the life of

Ralph L. Clements, but as to whether said policy

was issued without reservation of right in the

insured to change the beneficiary, these defendants

have neither knowledge or information sufficient

upon which to form a belief and the defendants

basing their denial upon the lack of such informa-

tion and belief deny said allegations; these defend-

ants admit that the first annual premium on said

life insurance policy was the sum of two thousand

four hundred two dollars and twenty five cents

($2,402.25) and that said premium was paid by

the Flintex Corporation; these defendants admit

that the second aimual premium was the sum of

one thousand nine hundred six dollars and fifty

cents ($1,906.50) but deny that the Flintex Cor-

poration paid said second annual premium and

allege the fact to be, that the second animal pre-
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miiim was paid by the administrator of the estate of

Ealph L. Clements, deceased.

III.

Answering Paragraph VIII of said amended

bill, these defendants admit that on or about the

13th day of January, 1925, the second annual meet-

ing of the shareholders of said Flintex Corporation

was held, and at said meeting John Douglas, Ralph

L. Clements, Charles E. Douglas, A. D. Bullock

and Nan C. Kelly, were elected to constitute the

Board of Directors for the ensuing year and on or

about the 14th day of January, 1925, a regular

meeting of the Board of Directors was held at

which meeting said Ralph L. Clements was re-

elected vice-president, and general manager and

Nan C. Kelly, secretary-treasurer of said corpora-

tion; that on or about the 30th day of June, 1925,

a special meeting of the [34] Board of Directors

of the Flintex Corporation was held, at which

meeting a certain contract in writing bearing the

date of the 30th day of June, 1925, was entered

into between Ralph L. Clements and the Flintex

Corporation, and that the same was approved,

ratified and confirmed by resolution of the Board

of Directors; that a purported copy of the contract

is annexed to said amended bill; that thereafter at

said meeting of the Board of Directors, Ralph L.

Clements, tendered his resignation as director,

vice-president and general manager of said cor-

poration; that the same was accepted, and Ralph

J. Douglas, was elected as director in the place of

said Ralph L. Clements; and that at said time
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Charles E. Douglas was elected vice-president and

general manager of said corporation.

Further answering Paragraph VIII of said

amended bill these defendants deny that said pre-

tended and purported contract attached to the

amended bill as Exhibit "B," expressed the full

and true contract made and entered into between

said Ralph L. Clements and said Flintex Corpora-

tion at said time; that in addition to what is con-

tained in said contract marked Exhibit "B" it was

mutually agreed between said Ralph L. Clements

and the Flintex Corporation, as follows: "Said

Clements was to release to said corporation all of his

common and preferred stock in the corporation,

the value of which preferred stock was at said time

the sum of seventy-five hundred ($7500.00) dollars;

that the Flintex Corporation agreed to pay him five

thousand (5,000.00) dollars in cash and that said

Clements Avas to remain with the corporation for

the period of three months after his resignation as

vice-president and general manager, for the pur-

pose of advising and assisting his successors; that

the Flintex Corporation agreed to surrender to

said Clements the life insurance policy described

in plaintiff's amended bill and to cause the same to

be transferred [35] to him"; that said addi-

tional agreements herein quoted were by oversight

and error omitted from said contract; that in pur-

suance to said additional agreements said Ralph

I^. Clements remained with said coi'poration until

some time in September, 1925.

These defendants further allege that as a part of
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said transaction the Flintex Corporation on said

30th day of June, 1925, delivered to said Ralph L.

Clements, the aforesaid policy of life insurance.

IV.

Answering Paragraph IX of said amended bill,

these defendants admit that the minutes of the

Board of Directors recite that a regular meeting of

the Board of Directors was held on July 8th, 1925,

at which a resolution w^as introduced and ado^^ted

transferring and assigning said policy of life in-

surance to the said Ralph L. Clements, for $1.00

and other good and valuable consideration; and in

this respect these defendants allege the fact to be

that said meeting was actually held and that the

said resolution was actually adopted by a quorum

of the Board of Directors of said Flintex Corpora-

tion ; these defendants specifically deny that the reso-

lution of the Board of Directors transferring and as-

signing said policy of life insurance to said Ralph L.

Clements, were or are fictitious and false, or are false,

and that no meeting of the Board of Directors was

held on July 8th, 1925, and specifically deny that

no resolution was introduced and adopted at said

time, or at any other meeting of the Board of Direc-

tors transferring or assigning said policy to the

said Ralph L. Clements, and no consideration was

paid to said Flintex Corporation for said alleged

transfer and assignment of said policy of life in-

surance.

These defendants admit that Nan C. Kelly, while

an officer of said corporation, to wit: Secretary

and Treasurer, prepared the minutes of the meet-
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ing of the Board of Directors of [36] the Fliii-

tex Coi*poration of July 8th, 1925, but specifically

deny that said minutes are fictitious or false.

These defendants admit that the insurance com-

pany, on or about the 28th day of July, 1925, con-

sented to a change of beneficiary of said life insur-

ance policy from that of the Flintex Corporation to

that of the executors, administrators and assigns

of Ralph L. Clements. These defendants specifi-

cally deny said transfer was made without the

knowledge or consent of the Flintex Corporation.

V.

These defendants admit the allegations as alleged

in Paragraph X of plaintiff's amended bill.

YL
Answering Paragraph XI of plaintiff's amended

bill, these defendants admit that Andrew T. Mat-

thew as administrator of the estate of Ralph L.

Clements, deceased, paid to Nan C. Kelly, the sum
of forty thousand doUars ($40,000.00), which was

a part of the proceeds of said life insurance com-

pany, in compromise of her claim to the entire pro-

ceeds of said policy; they admit that said adminis-

trator paid to Ethlyn B. Clements, as the widow

and heir of said decedent, the sum of about twenty-

two thousand five hundi-ed dollars ($22,500.00), and

that there remains in the hands of the adminis-

trator the sum of about six thousand dollars

($6,000.00) all of which are proceeds of said life

insurance policy.

VII.

Answering Paragraph XII of said amended bill,
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these defendants generally and specifically deny

each and every allegation, matter and thing therein

set forth.

VIII.

Answering Paragraph XIII of plaintiff's said

amended bill, these defendants have neither knowl-

edge or information sufficient [37] to form a be-

lief as to the truth of the allegations set forth and

on account of the lack of such information and be-

lief the defendants deny said allegations.

IX.

Answering Paragraph XIV of plaintiff's

amended bill, these defendants deny each and every

allegation, matter and thing therein contained.

For defendants' further separate and special de-

fense to plaintiff's amended bill they allege:

I.

That at the time that said policy of insurance was

transferred from the Flintex Corporation to Ralph

L. Clements, said policy had no cash surrender value,

or any other value, and by reason thereof the plain-

tiff is without right or authority to question or avoid

the transfer of said policy from the Flintex Cor-

poration to said Ralph L. Clements.

II

That the Flintex Corporation was a going con-

cern from the 30th day of June, 1925, until on or

about the 19th day of July, 1926, and that during

said period the Flintex Corporation with full

knowledge of the transfer of said policy acquiesced
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therein and by such acquiescence it thereby rati-

fied the transfer to the said Ralph L. Clements;

that within said period the said corporation held

its annual meeting of its stockholders and several

directors' meetings and that at no time did it

rescind or attempt to rescind, or in any way or

manner question the transfer of said policy of life

insurance from the said Flintex Corporation to

said Ralph L. Clements; that with full knowledge

of said transfer it permitted said Clements to hold

said policy of life insurance [38] without ques-

tioning the same and that neither the said Flintex

Corporation nor this plaintiff made any move or

asserted any claim to said life insurance policy

until after the death of said Ralph L. Clements,

and after the administrator had distributed a large

part of the proceeds of said life insurance policy

under the direction and orders of the Superior

Court of the State of California, in and for the

county of Alameda, and that by reason of the

said acquiescence, laches and failure to assert any

claim or right to said policy during all of said

period, the said Flintex Corporation was estopped

to assert any right or claim in and to the proceeds

of said policy by reason thereof; the plaintiff

herein is also likewise estopped from now assert-

ing or making any claims to the proceeds of said

life insurance policy.

For a further and second special and separate

defense to plaintilf's amended bill and cause of

action these defendants allege:



48 Etlihjn B. Clements vs.

I.

That the allegations of plaintiff's original bill

filed herein and also the allegations contained in

the amended bill allege and state that while Nan
C. Kelly was an officer of the Flintex Corpora-

tion, she falsified its records, prepared a fictitious

resolution to induce the Mutual Benefit Life In-

surance Company, to transfer the policy of life

insurance, described in said amended bill, to Ralph

L. Clements, without consideration and without

the knowledge of the Flintex Corporation; that

Clements appropriated the policy without considera-

tion or right; that under the express allegations of

said amended bill, if the same be true, and upon the

theory of the plaintiff, as expressed and set forth by

the allegations of his amended bill. Nan C. Kelly and

Ralph L. Clements are and were joint tort-feasors.

[39]

These defendants further allege, according to the

allegations of said amended bill and the original

bill filed by the plaintiff herein, plaintiff alleges

that Nan C. Kelly, in disregard of her fiduciary

relations with the Flintex Corporation, and the duty

that she owed to said corporation, as an officer, to

preserve and conserve its property, wilfully falsified

the records of the corporation for the purpose of

enabling herself to profit thereby, causing a con-

dition and an apparent record of the Flintex Cor-

poration to exist and be created for the express

purpose of assisting, abetting and aiding the said

Clements to obtain a transfer to him of said policy

of life insurance company, without consideration
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and to wrongfully deprive said corporation of its

property therein.

That after the decease of said Clements, said Nan

C. Kelly, claimed to be the owner, and to have the

right to the entire proceeds of said policy as the

beneficiary therein; that she filed a claim in the

estate of said deceased in the Superior Court of

Alameda County of California, demanding the en-

tire proceeds of said policy, thereby taking ad-

vantage of her tortious conduct in falsifying the

records of said Flintex Corporation and in aiding,

abetting and assisting the wrongful transfer of

the policy of life insurance company to said Ralph

L. Clements; that by reason of the allegations of

said original and amended bill herein, and by rea-

son of plaintiff's theory of this case, complainant

has elected to declare said Nan C. Kelly a primary

and principal joint tort-feasor in this case with

that of said Ralph L. Clements; that if the allega-

tions of complainant's bills filed herein are true,

the said Nan C. Kelly, is now, and she was at all

times mentioned, since the 8th day of July, 1925, a

joint tort-feasor with the said Ralph L. Clements,

and she is now a joint tort-feasor with all parties

concerned in the misappropriating the proceeds of

said policy. [40]

II.

That in the original bill filed herein the complain-

ant made Nan C. Kelly one of the defendants and
that he prosecuted his case against said Nan C.

Kelly with the other defendants ; that said case was
duly tried in this court before the Honorable George
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M. Bourqiiin, sitting as a Special Judge, and that

the plaintiff prosecuted his said cause of action

to judgment; that on the 11th day of May, 1928, a

judgment and decree was duly entered therein

against said Nan C. Kelly, Andrew T. Matthew, as

administrator, and Ethlyn B. Clements, jointly for

the sum of seventy-three thousand four hundred and

ninety-two dollars and fourteen cents ($73,492.14).

That afterwards, and on or about the 26th day of

September, 1928, the complainant herein, compro-

mised and settled his cause of action herein, against

the said Nan C. Kelly, in consideration of the sum of

twenty thousand dollars ($20,000.00) paid to him by

the said Nan C. Kelly, on or about said time; that

pursuant to said compromise and settlement the

complainant fully released and discharged the said

Nan C. Kelly from all liability in any way arising

out of the cause of action set forth in his original

bill and also in the amended bill herein; that after-

wards the said complainant duly filed in this court

a satisfaction of the judgment as to said Nan C.

Kelly, and that said satisfaction and discharge as

to the judgment of Nan C. Kelly was made and

entered in this court by reason of the terms and

provisions of the settlement and discharge herein-

before set forth.

That by reason of the facts set out in this second

and special defense the complainant having dis-

charged and released the said Nan C. Kelly, a joint

tort-feasor with the other defendants herein, as

aforesaid, these defendants are also released and

discharged from any and all liability on account of
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the cause of action set forth in x^laintiff's amended

bill and the plaintiff is thereby estopped [41]

from proceeding against these defendants or en-

forcing any recovery against them herein; and that

by reason of the facts as aforesaid, these defendants

are released and discharged from any liability on

account of the matters and things set forth in said

amended bill.

WHEREFORE, defendants pray that a decree

be entered herein, adjudging and decreeing that the

plaintiff take nothing; that his amended bill be

dismissed and that the defendants have judgment

for their costs and disbursements herein.

THOMAS F. McCUE,
CLARENCE G. ATWOOD,

Attorneys for Defendants.

State of California,

City and County of San Francisco,—ss.

Ethlyn B. Clements, being first duly sworn, de-

poses and says: That she is one of the defendants

in the above-entitled action; that she has read the

above and. foregoing answer and that the allegations

and statements therein contained are true of her

own knowledge, except those allegations, matters

and things alleged upon information and belief,

and as to those allegations, matters and things so

alleged on information and belief, affiant believes

the same to be true.

ETHLYN B. CLEMENTS.



52 Ethlyn B. Clements vs.

Subscribed and sworn to before me this 15th day

of February, 1930.

W. H. TYBURN,
Notary Public in and for the City and County of

San Francisco, State of California.

Due service and receipt of copy of the within

answer to amended complaint is hereby admitted

this 15th day of February, 1930.

DINKELSPIEL & DINKELSPIEL,
Attorneys for Plaintiff.

[Endorsed] : Filed Feb. 17, 1930. [42]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia.

IN EQUITY—No. 1874-K.

GEORGE W. COPPIN, as Trustee in Bankruptcy

of the FLINTEX CORPORATION, a Cor-

poration,

Plaintiff,

vs.

ETHLYN B. CLEMENTS, Individually and as

Administratrix of the Estate of RALPH L.

CLEMENTS, also Known as R. L. CLE-
MENTS, Deceased,

Defendant.

INTERLOCUTORY DECREE.

This cause came on regularly for trial, before the

Hon. Frank H. Kerrigan, in the above-entitled
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court, in equity, on the 28th day of November, 1930,

upon the amended bill of complaint of plaintiff,

George W. Coppin, as Trustee in Bankruptcy of

the Flintex Corporation, and upon the answer

of defendant, Ethlyn B. Clements, individually and

as administratrix of the estate of Ralph L. Cle-

ments, deceased; said Ethlyn B. Clements having

been substituted by order of court upon motion of

her counsel as party defendant in her representa-

tive capacity as administratrix of the said estate;

and Dinkelspiel & Dinkelspiel, appearing as attor-

neys for plantiff; and Thomas F. McCue, appear-

ing as attorney for defendant; and full proof hav-

ing been made for the respective parties, consisting

of evidence both oral and documentary, and said

cause having been submitted to the court and the

court being fully advised in the premises, delivers

its findings of fact and conclusions of law in writing,

and orders that decree be entered in accordance

therewith. [43]

WHEREFORE, IT IS ORDERED, AD-
JUDGED AND DECREED as follows:

1. That plaintiff as Trustee in Bankruptcy of

said Flintex Corporation do have and recover

the sum of Twenty-two Thousand Five Hundred

($22,500.00) Dollars, the proceeds of said policy

of life insurance which came to the hands of said

defendant, Ethlyn B. Clements, in her individual

capacity and distributed and paid to her by the

estate of Ralph L. Clements, deceased, together with

interest thereon at the rate of seven per cent (T^c)

per annimi from the date or dates said simi or
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sums aggregating that amount came to her hands;

and said plaintiff do have and recover such sum

or sums, the proceeds of said life insurance policy

that came to her hands as administratrix of said

estate, with interest thereon at the rate of seven

per cent (1%) per annum, from the date the same

came to her hands in such capacity.

2. That the proceeds of said life insurance policy

coming to the hands of defendant, Ethlyn B.

Clements, in her individual and representative

capacity as aforesaid, be impressed with an involun-

tary trust, and that said defendant forthwith make

full, true and correct accounting of the same, and

that the matter of said accounting be and the same

is hereby referred to W. C. Tucker, State Building,

City and County of San Francisco, State of Califor-

nia, and the said W. C. Tucker is hereby appointed

Special Master to make said accounting and to

make report thereof with convenient speed to this

court.

3. That a perpetual injunction issue out of and

under the seal of this court, directed to said de-

fendant in her individual and representative capa-

city as administratrix of the estate of said Ralph L.

Clements, deceased, her attorneys, agents, bankers

and all persons in whose hands said moneys, [44]

or any part thereof have come from secreting,

wasting, or disposing of said moneys, or any part

thereof in any manner other than herein provided.

4. That plaintiff do recover of defendant the

costs, charges and disbursements of this suit to be

taxed, and that the question of damages, deficiency
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and all further questions be reserved until the

coming in of the masters report.

Dated June 26th, 1931.

FRANK H. KERRIGAN,
U. S. District Judge.

Approved as to form, as provided in Rule 22.

Attorney for Defendant.

Copy of within interlocutory decree received this

11th day of June, 1931.

THOMAS F. McCUE,
Attorney for Defendant.

[Endorsed] : Filed and entered Jun. 26, 1931.

[45]

[Title of Court and Cause.]

THE EVIDENCE. [46]

Plaintiff's evidence was taken in the form of

depositions in the State of Ohio, on the 24th and

25th day of October, 1927, which depositions were

offered in evidence upon the trial and plaintiff's

evidence therein is as follows

:

TESTIMONY OF GEORGE W. COPPIN, FOR
PLAINTIFF.

GEORGE W. COPPIN, produced by the plain-

tiff, testified as follows

:

My name is George W. Coppin. I reside in

Cincinnati, Ohio, I am a citizen of the State of
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(Testimony of George W. Coppin.)

Ohio and of the United States of America. I

am Trustee in Bankruptcy of the Flintex Corpora-

tion ; was appointed Trustee by the Referee in Bank-

ruptcy on July 30, 1926, and furnished bond as

such Trustee; I took possession of the assets of

the Flintex Corporation and had an inventory and

appraisement made about ten days after I was

appointed. I was present at the taking of this

inventory and appraisement.

Thereupon there was offered in cAddence certified

copy of the Adjudication of Bankruptcy of the

Flintex Corporation dated October 20, 1926, marked

Plaintiff's Exhibit 1.

PLAINTIFF'S EXHIBIT No. 1.

The substance of Exhibit 1 is as follows

:

It is a proceeding in the District Court of the

United States for the Western Division, Southern

District of Ohio, in the matter of the Bankruptcy of

the Flintex Corporation. After reciting the juris-

dictional facts it is further recites as follows: "hav-

ing been heard and duly considered, the said Flin-

tex Corporation is hereby declared and adjudged

a bankrupt accordingly, '

' under the seal of the court.

Also is offered in evidence certified copy of the

order approving bond of Trustee, filed June 30th,

1926, identified as Exhibit 2.

PLAINTIFF'S EXHIBIT No. 2.

Exhibit 2 in substance is as follows. [47]

Proceeding in the District Court of the United

States, for the Southern District of Ohio, Western
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Division, matter of Flintex Corporation, Bankrupt,

tlie bond of Trustee in Bankruptcy for the sum of

$25,000.00 is approved, signed by C. T. Greve,

Referee in Bankruptcy.

There was also offered in evidence certified copy

of the Order Appointing Trustee, dated July 30th,

1926, which order was identified as Exhibit 3.

PLAINTIFF'S EXHIBIT No. 3.

Exhibit 3 in substance is as follows;

It is a proceeding in the United States District

Court, Southern District of Ohio, Western Division,

In the Matter of the Flintex Corporation, Bankrupt,

Order Appointing Trustee. It recited that the

undersigned Referee of said Court in Bankruptcy,

pursuant to notice and proving of debts and for the

choice of Trustee under the said bankruptcy, and

that George W. Coppin of Cincinnati, Ohio, is ap-

pointed Trustee in Bankruptcy of said estate and

the bond is fixed at the sum of $25,000.00, signed by

C. T. Greve, Referee in Bankruptcy.

"There were three gentlemen appointed to take

the inventory of the assets of the Flintex Corporation,

the paper which you show me is the original inven-

tory. This inventory contains a complete list of

assets which came into my hands as Trustee in

Bankruptcy. Inventory taken August, 1926, I as-

sisted and was present in its taking."

The inventory was thereupon offered in evidence

as Exhibit 4, and the appraisement as Exhibit 5.

PLAINTIFF'S EXHIBIT No. 4.

Exhibit 4 in substance is an inventory of the
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assets of the Flintex Corporation, itemizing the

several items and pieces of property inventoried

totalling $19,542.65. [48-2]

PLAINTIFF'S EXHIBIT No. 5.

Exhibit 5 in substance is a detailed report of ap-

praisers itemizing each item and piece of property

with the inventory value set opposite, totals $19,-

011.15.

WITNESS.— (Continues.) I took charge of the

books and papers of the Flintex Corporation upon

my appointment as Trustee and have the books and

papers here. They were different journals and I

really don't know the names of all of them. A
cash-book I know was there and a minute-book,

I remember, and others used in bookkeeping, but

I don't know their names.

The minute-book of the Flintex Corporation was

thereupon marked Plaintiff's Exhibit 6 and was

offered in evidence.

PLAINTIFF'S EXHIBIT No. 6.

"MINUTES OF THE SPECIAL MEETING OF
THE BOARD OF DIRECTORS OF FLIN-
TEX CORPORATION.

"June 30th, 1925.

"Minutes of the Special meeting of the Board of

Directors of Flintex Corporation, held at the offices

of the corporation, Langdon Road, and Pennsyl-

vania Railroad, Cincinnati, Ohio, June 30th, 1925, at

two o'clock P. M. pursuant to the following waiver

of Notice:
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''WAIVER OF NOTICE.
'* 'We, the undersigned, being all of the directors

of Flintex Corporation present this day, do hereby

waive any and all notice of time, place, and purpose

of the Special Meeting of the Board of Directors

of said company, and do designate two o'clock

P. M. Tuesday, June 30th, 1925, as the time and

Langdon Road and Pennsylvania R. R. Cincinnati,

Ohio, as the place of said meeting; the purpose

thereof being to take such action as may be neces-

sary in taking care of the special business presented

at this meeting. All notice required by the laws of

the State of Ohio and the [49—3] rules and regu-

lations of this corporation are hereby waived.

" 'ANTHONY D. BULLOCK.
" 'JOHN DOUGLAS.
" 'CHAS. E. DOUGLAS.
" 'N. C.KELLY.'

"Pursuant to the foregoing waiver, the directors

met and proceeded with the business coming before

the meeting. Mr. John Douglas acted as chairman

of the meeting, and Mr. Kelly acted as secretary.

Minutes of the last meeting were read and approved,

and the meeting proceeded with the business regu-

larly to come before the same.

"At the request of the chairman the secretary

read to the directors a proposed contract between

the corporation and R. L. Clements, relative to the

release by the corporation to R. L. Clements of

that certain note of October 27th, 1924, for $2000.00,

payable to The John Douglas Company, and as-
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signed to the Flintex Corporation by the said The

John Douglas Company; the transfer and assign-

ment to R. L. Clements of all battery box molds

of Flintex Corporation; and the transfer and con-

veyance to R. L. Clements of all chemical and

mechanical processes, formula and recipes with the

exception of the recipes and formula and chemical

and mechanical processes for the manufacture of

plumbing supplies and fixtures; and the release by

R. L. Clements to the corporation of any and all

obligations to employ him or to pay him any salary

from and after the 1st of July, 1925.

"After the agreement or contract had been read

and discussed the contract or agreement was directed

to be filed as a part of these minutes. Whereupon
Mr. Charles E. Douglas presented the following

resolution

:

" 'Be it resolved, that the proposed contract of

date June 30th, 1925, by and between the Flintex

Corporation and R. L. [50—4] Clements, provid-

ing for the release to the said R. L. Clements of a

certain note for $2000.00 of October 27th, 1924; all

battery box molds being the property of Flintex

Corporation ; and also the release of all chemical

and mechanical processes and recipes and formula,

with the exception of the chemical and mechanical

processes and receipts and formula for the manu-

facture of plumbing supplies and fixtures, and the

release by the said R. L. Clements to the Flintex

Corporation of any and all obligations to employ

him or to pay him a salary from and after the 1st

of July, 1925, be and the same is hereby approved,

ratified and confirmed.'
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*'Mr. John Douglas moved the adoption of the

foregoing resohition, and the same being seconded

by Mr. A. D. Bullock, it was unanimously adopted.

** After execution of the contract of June 30th,

1925, by and between the corporation and R. L.

Clements, Dr. Clements stated that inasmuch as he

was no longer in the employ of the corporation it was

his desire to resign as vice-president, general man-

ager and director of the corporation, and thereupon

presented his resignation to all of said offices, which

resignation was accepted with regret, and ordered

filed with these minutes.

''Thereupon Mr. Charles Douglas moved the

adoption of the following resolution

:

" 'Be it resolved that R. J. Douglas be and he is

hereby nominated and declared to be elected to the

office of director of Flintex Corporation to fill the

unexpired term of R. L. Clements, resigned, and

to hold office until his successor is duly elected and

qualified.

'

"Mr. John Douglas moved the adoption of the

foregoing resolution, and the same being seconded

by Mrs. Kelly was [51—5] unanimously adopted.

"Mr. R. J. Douglas thereupon took the following

oath of office:

"State of Ohio,

"Hamilton County,—ss.

"I, the undersigned, having been elected as direc-

tor of Flintex Corporation, do hereby solemnly swear

to perform my duties as a director to the best of

my ability.

"RALPH J. DOUGLAS.
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"Sworn to before me and subscribed in my
presence this 30th day of June, 1925.

"NAN C. KELLY,
"Notary Public, Hamilton Co., O.

"The Chairman then suggested that Mr. Charles

E. Douglas be selected to fill the vacancy caused

by the resignation of R. L. Clements as vice-presi-

dent and general manager. Thereupon Mrs. Kelly

presented the following resolution:

" 'Be it resolved, that Chas. E. Douglas be and

he is hereby nominated and declared to be elected

to the office of vice-president and general-manager

of the Flintex Corporation, to fill the unexpired

term of R. L. Clements, resigned, and to hold office

until his successor is duly elected and qualified.'

"Mr. R. J. Douglas moved the adoption of the

foregoing resolution and the same being seconded

by Mr. John Douglas was passed by the unanimous

vote of all directors present.

"There being no further business to come before

the meeting it was upon motion duly made, seconded

and carried adjourned sine die.

"JOHN DOUGLAS,
Chairman.

"N. C. KELLY,
'

' Secretary. [52—6]

"July 8th, 1925.

"Minutes of the regular meeting of the Board of

Directors of Flintex Corporation, held at the

offices of the Company, Langdon Road and

Pennsylvania Railroad, Cincinnati, Ohio, at
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two o'clock P. M. on the 8th day of July,

1925.

** Those directors present were Messrs. Charles E.

Doup^las, Ralph J. Douglas, and Mrs. N. C. Kelly,

constituting a quorum.

"Mr. Charles E. Douglas acted as Chairman, and

Mrs. Kelly as secretary of the meeting. The min-

utes of the last meeting were read and approved.

"The first business to come before the meeting

was the discussion relative to the verbal agreement

between the corporation and R. L. Clements to

transfer to said R. L. Clements those two certain

life insurance policies now carried by the company

on the life of the said R. L. Clements, as it was

deemed advisable since the severance of his connec-

tion with the company as a stockholder and officer

of the company, to discontinue carrying said insur-

ance on the life of the said R. L. Clements. After

a full discussion Mr. Charles E. Douglas presented

the following resolution

:

" 'Be it resolved that the proper officers of this

corporation be, and they are, hereby authorized

directed and empowered (in consideration of One
Dollar ($1.00), and other good and valuable con-

sideration) to sell, transfer and assign to R. L.

Clements all the right, title and interest of Flintex

Corporation in and to that certain policy #793558
in the Union Central Life Insurance Company on

the life of Ralph L. Clements in the amount of

seventy-five thousand ($75,000.00) dollars, bearing

date the 5th of March, 1924; and the said R. L.

Clements is to assume and carry all premiums

coming due after this date; and
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'' 'Be it further resolved, that the proper officers

of the corporation be and they are hereby au-

thorized, directed and empowered [53—7] (in

consideration of One Dollar ($1.00) and other

good and valuable considerations) to sell, transfer

and assign to R. L. Clements all the right, title,

and interest of Flintex Corporation in and to that

certain policy #1140135 in the Mutual Benefit Life

Insurance Company on the life of Ralph L. Cle-

ments, in the amount of seventy-five thousand ($75,-

000.00) dollars, bearing date the 23d day of April,

1924; and the said R. L. Clements is to assume and

carry all premiums coming due after this date.'

"Mr. Ralph J. Douglas moved the adoption of the

foregoing resolution, and the same being duly

seconded, was passed by the unanimous vote of all

the Directors present.

"There being no further business to come before

the meeting the same was upon motion duly made,

seconded, and carried, adjourned sine die.

"CHAS. E. DOUGLAS,
'

' Chairman,

"N. C. KELLY,
"Secretary."

"MINUTES OF SPECIAL MEETING OF THE
BOARD OF DIRECTORS OF FLINTEX
CORPORATION.

"Sept. 15,1925.

"Special meeting of the Board of Directors of

Flintex Corporation held at the office of the cor-

poration, Langdon Road and Pennsylvania Rail-



George W. Coppin. 65

road, Cincinnati, Ohio, September 15, 1925, at 2

o'clock pursuant to the following waiver of notice:

'' 'WAIVER OF NOTICE.

" 'We, the undersigned, being all of the direc-

tors of the Flintex Corporation present this day,

do hereby waive any and all notice of time, place

and purpose of the special meeting of the Board of

Directors of said company and do designate two

[5^^8] o'clock P. M. Tuesday, September 15, 1925,

as the time and Langdon Road and Pennsylvania

Railroad, Cincinnati, Ohio, as the place of said

meeting; the purpose thereof being to take such

action as may be necessary in taking care of the

special business presented at this meeting. All

notice required by the laws of the State of Ohio

and the rules and regulations of this corporation are

hereby waived.

'"(Signed) CHAS. E. DOUGLAS.
"'(Signed) JOHN DOUGLAS.
"'(Signed) RALPH DOUGLAS.'

"Pursuant to the foregoing Waiver the Directors

met and proceeded with the business coming before

the meeting. Mr. John Douglas acted as Chairman

and N. C. Kelly acted as Secretary.

"Minutes of the last meeting were approved and

meeting proceeded with business to come before

same.

"Mrs. N. C. Kelly presented her resignation as

Secretary, Treasurer and Director of the Flintex

Corporation, which resignation was unanimously

accepted. Mr. Charles E. Douglas thereupon pre-

sented the following resolution:
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" 'Be it resolved that Mr. Bernard G. Focks be

and is hereby elected as Director of Flintex Cor-

poration, to hold office until his successor has been

duly elected and qualified.'

"Mr. Charles E. Douglas moved the adoption of

the foregoing resolution and the same being seconded

by Ralph J. Douglas, it was adopted by a unani-

mous vote of all directors present.

"Mr. Bernard Gr. Focks was then called into the

meeting at this time and took the following oath

of office:

"State of Ohio,

"Hamilton County,—ss.

"I, the undersigned having been duly elected as

director of Flintex Corporation, do hereby solemnly

swear to perform my [55—9] duties as a director

to the best of my ability.

"(Signed) BERNARD G. FOCKS.

"Sworn to before me and subscribed in my pres-

ence this 15th day of September, 1925.

Notary Public, Hamilton County.

"Mr. Charles E. Douglas then presented the fol-

lowing resolution:

" 'Be it resolved that Mr. Bernard G. Focks be

and is hereby elected to the office of Secretary and

Treasurer of the Flintex Corporation to fill the un-

expired term of Mrs. N. C. Kelly who resigned and

until his successor is duly elected and qualified.'

"Mr. Ralph J. Douglas moved the adoption of

the foregoing resolution and the same being seconded
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by Mr. Charles E. Douglas was unanimously

adopted.

"Mr. John Douglas then presented the following

resolution

:

" 'Be it resolved that the Fourth and Central

Trust Company be presented with a copy of these

minutes relative to change in Board of Directors

and offices of Secretary and Treasurer.'

"Mr. Ralph J. Douglas moved the adoption of the

above resolution and the same being seconded by

Mr. Charles E. Douglas was passed by a unanimous

vote of all directors present.

"No further business coming before the meeting,

same upon motion duly made, seconded and un-

animously carried adjourned sine die.

"(Signed) JOHN DOUGLAS,
"(Signed) BERNARD O. FOCKS,

"Secretary."

The minute-book of the Flintex Corporation was

offered in evidence in its entirety as Exhibit No. 6.

"In the minute-book. Exhibit 6, it appears that

the articles [56—10] of incorporation of the Flin-

tex Corporation were filed with the Secretary of the

State of Ohio, December 31, 1923. Said articles

provided for a capital stock of 4,000 shares divided

into 1,500 shares of common stock and 2,500 shares

of preferred stock. The Incorporators were Julius

R. Samuels, Calvin S. Cramer, N. C. Kelly, Arthur

W. Gordon, and L. D. Kahn. The first meeting of

the stockholders was held January 2, 1924, and the

following stockholders were elected: Nelson F.

Cramer, W. F. Simrall, N. C. Kelly, R. L. Clements,
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and W. R. Bass. The first meeting of the Board of

Dorectors was held January 2d, 1924, and the fol-

lowing officers were elected: President, Nelson B.

Cramer, Vice-President, R. L. Clements, and Secre-

tary-Treasurer, N. C. Kelly. John Douglas elected

a Director and President of the corporation at a

special meeting of the Board of Directors June 11,

1924. Ralph L. Clements continued to be Vice-

President and General-Manager to the date of his

resignation, to wit: June 30, 1925, and N. C. Kelly

continued to be Secretary-Treasurer of the Flintex

Corporation until her resignation September 15,

1925."

After the minutes were cited the following were

offered which showed the attendance of the directors

named as hereinafter set forth.

"5th. January 12, 1926, annual meeting of the

stockholders. At this meeting the following Direc-

tors were elected

:

"John Douglas, Charles E. Douglas, Ralph J.

Douglas, C. E. Metz, and Bernard G. Focks.

"6th. January 12, 1926, meeting of the Board of

Directors. At this meeting the following directors

were present Charles E. Douglas, Ralph J. Douglas,

C. E. Metz, and Bernard G. Focks. The following

were elected officers

:

"John Douglas, President; Charles E. Douglas,

Vice-president; Bernard G. Focks, Secretary and

Treasurer. The minutes of the [57—11] meeting

were reported and signed by Bernard G. Focks as

Secretary.

7th. Meeting of July 9, 1926. Special meetingHI
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of the Board of Directors. At this meeting all

directors were jjresent, including Ralph J. Douglas,

Charles E. Douglas having sold his stock and hav-

ing become disqualified resigned as officer and as

director. Mr. John Douglas thereupon stated that

inasmuch as he had proven very incapable as man-

ager and had also disposed of his stock, that he be

immediately discharged as general manager and

he be relieved of the office of Vice-president. There-

upon, upon motion of Ralph J. Douglas, C. W. Metz

was elected Vice-president and C. H. Schultz was

elected member of the Board of Directors. The

minutes of this meeting were reported and signed

by Bernard C. Focks, Secretary.

"8th. July 15, 1926. Special meeting of the

Board of Directors. All directors of the corpora-

tion were present, including Ralph J. Douglas.

Since the corporation was found hopelessly insol-

vent it was found advisable to liquidate. Upon
motion of C. W. Metz and seconded by Ralph J.

Douglas, a resolution was adopted authorizing Ber-

nard C. Focks, as secretary, to file a voluntary peti-

tion in Bankruptcy. This meeting was reported

and signed by Bernard G. Focks, Secretary."

A record showing inventory and assets, or trial

balances came into my hands known as the accounts

of Gano & Cherrington. I got these in the office

of Flintex Corporation.

Thereupon the witness identified certain books

shown to him as follows

:

Three stock certificate books, showing common
and preferred stock; partially used check book;
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(Testimony of George W. Coppin.)

trial balance book ; accounts receivable and accounts

payable ledger; purchases and sales ledger; cash

journal; and another purchases ledger. (These

books [58—12] were marked for identification

Plaintiff's Exhibits 7 to 13, inclusive.)

The accountant 's report you show me is the report

of Gano & Cherrington referred to in my testi-

mony. That report was taken from the files of the

company by me as Trustee.

Said book was marked Plaintiff 's Exhibit 14.

TESTIMONY OF JAMES S. DREWRY, FOR
PLAINTIFF.

JAMES S. DREWRY, a witness produced, testi-

fied on behalf of the plaintiff as follows

:

My name is James S. Drewry. I reside at Cin-

cinnati. I am a member of the firm of L. D.

Drewry & Company, General Agents of the Mutual

Benefit Life Insurance Company.

The Flintex Corporation purchased a life Insur-

ance policy on the life of Ralph L. Clements from

the Mutual Benefit Life Insurance Company. The

number of that policy was No. 1,140,135. This

policy was purchased through us as General Agents

under date of April 3d, 1924. The amount of the

premium was $2,402.25. The first premium was

paid on May 26, 1924. It was paid by $500.00 in

cash and a note for $1,902.25 executed by the Flin-

tex Corporation. The amount of the second annual

premium was $1,906.50. That premium was not

paid. That premium was borrowed from the com-
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(Testimony of James S. Drewry.)

pany. It was represented by a regular premium

loan note given to the company. This note was

executed by the Flintex Corporation by its officers.

No other premium was ever paid upon the policy.

The company has paid the liability under that

policy, according to our records, the sum of $74,-

182.97, which was the amount of the policy, plus

the final dividend, plus interest from date of death

to the date of the payment, less, the outstanding

indebtedness.

I did not know Ralph L. Clements. [59—13]

This note for the second annual premium was

not paid. It was deducted from the amount of the

insurance from the time the note was given until

the liability under the policy was paid; it was held

by the bank.

At the time the issue of the policy the beneficiary

was the Flintex Corporation.

Q. Was that beneficiary changed, if you know?

A. The beneficiary was changed.

Q. Mr. Drewry, as a member of the firm of L. D.

Drewry & Company, what are your duties'?

A. I am in active charge of the agency of L. D.

Drewry & Company.

Q. Have you supervision of the office and the sales

agency? A. Office and agency.

Q. Are you familiar with the books of records of

your agency and the order in which they are kept?

A. Yes.

Q. State whether or not you have with you the

original records of your agency with regard to the
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(Testimony of James S. Drewry.)

payments of the premiums and the policy concern-

ing which you have been testifying, namely, policy

No. 1,140,135 of the Mutual Benefit Life Insurance

Company ?

A. I have. According to these records the name

of the beneficiary of this insurance policy at the

time of its issue was the Flintex Corporation.

Q. State whether or not the beneficiary at any

time was changed. A. It was.

Q. When?
A. The record of change was made on our original

cards on July 18, 1925. [60—14]

Q. Well, now, were those original cards kept un-

der your supervision? A. Yes.

Q. When was the change of beneficiary actually

made, Mr. Drewry, do you know?

A. According to our records, on July 30, 1925, we
forwarded to the Mutual Benefit Life Insurance

Company of Newark, New Jersey, policy No. 1,-

140,135 on the life of Mr. Clements with a release

of beneficiary.

Q. I will ask you another question. Had you

received any communications from the Flintex Cor-

poration prior to the time you forwarded the policy

to your home office for change of beneficiary?

A. Apparently one letter signed by the Treasurer
of the Flintex Corporation.

Q. Under what date?

A. The letter is dated July 25th, 1925.

Q. Mr. Drewry, I will show you a letter dated
July 25th, 1925, on the letter-head of the Flintex
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Corporation addressed to the Mutual "Benefit Life

Insurance Company, L. E. Drewry, agent, Mer-

cantile Library Building, Cincinnati, Ohio, and

signed Flintex Corporation, N. C. Kelly, Treasurer,

and ask you whether that letter was received by

your agency? A. It was.

Mr. BRADLEY.—I will ask you to have that

letter marked as an exhibit and offer that letter in

evidence."

The letter was offered in evidence as Plaintiff's

Exhibit 15 and read as follows:

PLAINTIFF'S EXHIBIT No. 15.

''Letter-head of FLINTEX CORPORATION.

July 25, 1925. [61—15]

Mutual Benefit Life Insurance Company.

L. D. Drewry, Agent,

Mercantile Library Bldg.,

Cincinnati, Ohio.

Gentlemen

:

Referring to the release of beneficiary form just

delivered to us by your Mr. Dresbach, wherein there

is provided a release from our corporation to Mr.

Ralph L. Clements.

The consideration as set up in this release is

shown $703.12, whereas the real consideration was

one dollar and other good and valuable considera-

tions in the way of salary contracts, etc.
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(Testimony of James S. Drewiy.)

Please change your release of beneficiary form to

coincide to your records, and oblige,

Very truly yours,

FLINTEX CORPORATION.
(Signed) N. C. KELLY,

Treasurer. '

'

It is stipulated by counsel for the parties that

Mr. Drewry will not be required to offer in evidence

the records from which he has testified; to which

Mr. Hildebrand agrees, and also agrees to the truth

of the testimony of the witness.

Q. Mr. Drewry, do you have the release of bene-

ficiary in this policy as executed by the Flintex

Corporation'? A. No, sir.

Q. Where is it,—do you know?

A. It was sent to us to the home office.

Q. Did you make a copy of it? A. No, sir.

Q. Do you recall of your own knowledge who

signed that release on behalf of the Flintex Cor-

poration? A. I do not.

TESTIMONY OF BERNARD G. FOCKS, FOR
PLAINTIFF. [62—16]

BERNARD G. FOCKS, produced as a witness,

testifying on behalf of the plaintiff as follows:

My name is Bernard G. Focks. I reside in this

county and state. My occupation is cashier and

bookkeeper of the John Douglas Company. Have

been such for fifteen years.

I worked for George W. Coppin as Trustee in
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(Testimony of Bernard Gr. Focks.)

Bankruptcy of the Flintex Corporation. I ex-

plained the records to him and method of running

the hooks, how they had to he kept.

From Septemher 15, 1925, until the hankruptcy

proceedings in July, 1926, I was secretary of the

Flintex Corpoi'ation and was in charge of the

hooks and records and during that time was an

officer of the corporation and kept the books my-

self. I am familiar with the books and have been

familiar with the books since the bankruptcy. I

know of my own knowledge what books were in the

office of the Flintex Corporation at the time of the

appointment of the Trustee in Bankruptcy. Those

books were cash journal, purchases journal, ac-

counts receivable and accounts payable ledger, cor-

poration ledger, trial balance book, three stock cer-

tificate books for common and preferred stock,

auditor's report of Gano & Cherrington enclosing

inventory as of June, 1925, and of December, 1924.

There were various other records such as you find

in ordinary office files.

The books which were marked for identification

were on at the time—all of them and during the

time I was secretary. When the Flintex Corpora-

tion on July 18, 1926, filed the voluntary petition

in bankiiiptcy I was secretary of the corporation.

The schedules in bankruptcy showing the assets

and liabilities of the corporation were made by my-

self. They were made from the books of record as

of that time. The books show the assets that were

on hand at that time.
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(Testimony of Bernard G. Focks.)

I prepared the balance sheet dated July 30th, 1925,

showing [63—17] the assets and liabilities, and

a deficiency of $69,368.85. It was taken from the

various ledger account that go to make up this

balance sheet as of July 30th, 1925. It contained a

summary of assets and liabilities of the Flintex

Corporation as of July 30th, 1925. The figures shown

on this balance sheet are computations made from

the books of original entry which have been offered

in evidence. The books identified as Exhibits 6 to

13, inclusive, were offered in evidence, and marked

Exhibit 14. This balance sheet was introduced in

the evidence as Plaintiff's Exhibit 16 and reads as

follows

:

PLAINTIFF'S EXHIBIT No. 16.

FLINTEX CORPORATION— JULY 30, 1925.

Cash 662.79

Accounts Receivable 11140.89

Notes Rec. c/o Stock 1000.00

Subs. G. E. Tufts

Inventory Fin. Gds. 7126.95

Raw Mat 18704.54

Supplies 788.01 26619.50

39423.18

TOTAL CURRENT ASSETS.

Buildings 41901.94
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trucks 777.76

Furniture Fixtures 1518.81

Machinery 71233.07

Molds 13.85

R. R. Switch 2960.00

Steam Power Plant .... 6759.50

Water tank 381.50

Tools 1333.94

77

125,880.45

[64—18]

Less Depreciation 1,198.07

Net Fixed Assets 125682.38 125682.38

Formula Original Acct 500.00

Receipts for Plbg. Supplies 28622.16

Organization & Development 17286.34

211514.08

Liabilities and Net Worth

Accounts Payable . . . 15,497 . 35

Notes Payable 109658.25

Ferro Realty Co 4895.31 130050.91 130050.91

Preferred Capital Stock

Outstanding 150000.00

Common Stock—1500 Shares ....

No Par 500.00

Deficiency 69368.85

Net Worth 81463.15

Total Liabilities and Net Worth. . .211515.08
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WITNESS.— (Continues). The items of assets

appearing on this balance sheet after that of ac-

counts receivable is "notes receivable $1,000.00."

It is the note of Mr. Tufts. I know Mr. Tufts, his

title was "Works-Manager for the Flintex Corpora-

tion." He was there when I was elected secretary.

I made no efforts to collect this note while he was

an employee of the company. I don't know where

Mr. Tufts is at the present time. I don't know

whether this note of $1,000 is collectible. None of

it was collected to my knowledge.

The next item of $18704.54 is raw materials. I

had an inventory taken by the employees of the

bookkeeping department at that time. The total of

raw materials according to the inventory is $18,-

704.54. I don't know whether any raw materials

of the general kind as those listed on this inventory

were purchased subsequent to that time. Items ap-

pearing on this inventory were on hand at [65—19]

the time of the bankruptcy. They were mineral

rubber, mineral rubber on the platform, and in the

yard still on hand; the sulphur was still on hand;

the greater part of magnesia carbonate was still on

hand; a great part of the slate was on hand; the

greatest part of the compressed carbon black, some

white silicate was on hand; some white substitute,

asbestos, and there was some small chemicals which

amounted to just a few pounds each, I don't recall

the names, which were there a year or more ago.

These items were not used between the time of this

inventory of June 20th, 1925, and the bankruptcy of

1926. Some of it was not suitable for use, and
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others they were over-purchased, some of it on hand

had no value any more, because it became too old,

it was not fit for use. The company continued to

make battery boxes until about the 1st of July, 1925.

The profit and loss account in the ledger shows a

loss for each period. The entries are made right in

the ledger, profit and loss accounts, to which all

accounts are charged and credited ready to arrive

at the profit or loss. The corporation began busi-

ness, according to the books of record, in January,

1924. According to the books of this company, the

business was operated at a loss. The books show a

deficit of $29,996.85 for the period up to December

31st, 1924, that is the first year's operation, they

also show a total deficit of $33,000 as current debits,

making the total deficit $64,959.17 at the end of

June, 1925 ; the total deficit for the period from the

inception of the company until June 20th, 1925, was

$64,959.17. They also had a deficit of an account

set up as an asset which should be charged to deficit

of $17,296.34, which they call organization and de-

velopment, which has no value. It was not in-

cluded in the deficit at that time. There is an item

of $500.00, original formula account, which has no

value and should have been transferred to this deficit

account. I find also there was no [66—20] de-

preciation figured, which according to the values

set up on the books would be depreciation on ma-

chinery, tools, and so forth; a matter of at least

$5,000.00 which should have been included in the

deficits. The books show a deficit subsequent to
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June 20th, 1925, of $29,652.22, that is for the period

from Jmie 20th, 1925, to December 31st, 1925, that

was the loss during that six months' period, from

my examination of the books, the deficit was arrived

at the amounts by an actual audit made of their

sales, the amount of material used, amount of labor

expended, together with administration expenses.

No depreciation on any purchases of machinery or

anything else was taken into consideration. No
consideration was given the unsalable merchandise

on hand. Nothing was taken into consideration

other than purchases and sales. The bad accounts

were not taken into consideration. The next item

appearing here is an item of finished goods $7,126.95.

It consisted of finished battery boxes, most of which

could not be sold on account of being defective.

These battery boxes were on hand at the time of

bankruptcy, in July, 1926. Quite a few efforts were

made to sell them between June 20th, 1925, and

July, 1926. Just a few of them were sold at a very

reduced price. Besides myself, Mr. Charles Doug-

las tried to sell them. We were not successful in

making these sales. The party did not want the

boxes because he was disgusted with them. He had

bought some previously. They were finally sold at

auction. The item of finished goods for $7,126.95

according to the inventory, consisted of the battery

boxes. Their sale was affected, because some were

soft, some were too hard, they simply would not hold

up when they were put to the use for which they

were made. They were suitable for no other pur-
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pose than battery boxes. They had no vahie at

all. The next item is that of $41,901.94. The

entries as given in the ledger of $41,901.94 covers

the contract [67—21] for grading and contract

with the Ferro Realty Company for putting up the

building, brick work, painting and excavating.

The record from which I am reading is the original

detailed record of transactions with reference to

the real estate. The ground was in the name of the

Flintex Corporation but it was later surrendered

to the Ferro Realty Company as part payment on

the building—it was surrendered to the Ferro

Realty Company. The Flintex Corporation had a

lease on the building from the Ferro Realty Com-

pany with the privilege of purchasing this real

estate by the Flintex Corporation from the Ferro

Realty Company upon payment of the sum of $27,-

310.61 which was never exercised. There was then

introduced in the evidence as Plaintiff's Exhibit

No. 20 the lease contract referred to executed under

date of July 10, 1924, between the Ferro Realty

Company, a corporation, lessor, and the Flintex

Corporation, Lessee, for a period of ten years, with

the option of purchase in the lessee for the sum of

$27,310.61. The records of the Flintex Corpora-

tion showed that it had paid on these buildings to

the Ferro Realty Company $6,520 in cash. The

next item is a railroad switch for $2,900.60, which

was in use at the time I became secretary of the

company in the fall of 1925. It had no value

whatever to a small plant, because it is only equipped

for carload lots. Unless you would receive ship-
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ments in carload lots it has no value whatever.

This company received one or two carload lots per

month. The next item appears to be that of a

steam power plant for $6,759.50. It is on the books.

It is the cost price of the steam power plant. It

was in the building at the time of bankruptcy. It

was not sold by the Trustee in Bankruptcy. It is

still a part of the building. It was on special

foundations and it would have done damage to the

building to have removed it and the piping could

not have been removed. It is a permanent fixture

of the building. [68—22]

From the books of the corporation it began to

sell toilet seats in July 30th, 1925. I made a com-

putation of the amount which had been realized

out of the past due and current accounts receivable.

That is all the accounts receivable that were owing

to the Flintex Corporation on June 30th, 1925, it

is about $3,900. It might be $3,900.85. I am not

quite sure as to the pennies. There are only two

accounts of the Cincinnati Storage Battery Com-

pany, two invoices, one of February, 1925, of

$1036.39 and another of March, 1925, $943.48.

They paid some on account and left a balance

standing of $917.55, the balance was disputed. Mr.

Foley said he had more grief with them boxes

than the money that we owe you, there was a re-

fusal to pay $917.00. They agreed to pay $200.00

by way of compromise. The accounts payable

and notes payable of the company as of July 1st,

1925, amounted to $122,309.55. It does not take
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into consideration the account owed the FeiTO

Realty Company, there was a balance due the

Ferro Realty Company on open account of $4,-

895.31 and accrued interest in the sum of $1,750.54,

not considered in the accounts payable and notes

payable. The total liabilities then approximate

$129,000.00

Cross-examination.

After I became secretary my company did not

nor did I as secretary, receive quite a number of

letters protesting against the fact that the Flintex

Corporation had ceased making battery-boxes. I

received no protest—one or two small battery-

shops who used to order ten or a dozen boxes at a

time, possibly said that they were sorry we were

not making any boxes any more. The greater part

of the letters, especially when we went after col-

lections, said, "Come and get your boxes," or,

"You owe us more than we owe you for replace-

ments," etc., one man said, "We are sure replaiuif

your damn boxes, etc," so on. On July 1st, 1925,

the John [69—23] Douglas family owned a ma-

jority of the preferred stock. I could not say off-

hand whether they had common stock in 1925.

The company closed on the 7th or 17th of July.

"STIPULATION.
At this time, at the suggestion of Mr. Schneider,

as attorney for the Union Central Life Insurance

Company, it is stipulated and agreed by counsel

for all parties that such depositions as may be

taken, may be used at the time of the trial as if
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said witnesses were personally present and testify-

ing, reserving the right at the time of trial to ob-

ject to the competency, relevancy or materiality of

all the questions and answers, the same as if the

objection had been made at the time the deposi-

tion was taken."

TESTIMONY OF JOHN DOUGLAS, FOR
PLAINTIFF.

JOHN DOUGLAS, produced as a witness testi-

fying on behalf of the plaintiff as follows:

My name is John Douglas. I live in Pensacola,

Florida. I am president of the John Douglas

Company. I was president of the Flintex Cor-

poration. I was not one of the incorporators, of

that company. I was not one of the original di-

rectors of that company. I became interested in

that company through a fellow by the name of

Cramer, and Clements, by Mr. Cramer I mean

Nelson D. Cramer. His occupation is a lawyer.

I understand that Mrs. Kelly was his secretary.

I first became interested in the Flintex Corporation

by becoming a stockholder. The first money I

put in was $10,000.00 I cannot recollect now how

much I took out in stock, nor could I give you an

approximate idea, nor can I recall when I became

a stockholder unless I looked it up. As to whether

I owned a majority of stock I do not know. I

don't believe I myself individually owned it. I

believe it was between myself and family and the

John Douglas Company.



George W. Coppin. 85

(Testimony of John Douglas.)

The connection Mr. Clements had with the Flin-

tex Corporation [70—24] he was supposed to be

the man that knew all about battery-boxes, and

know all about the secret formulas and one thing

and another.

When I became interested in the company its

purpose was to make battery-boxes.

It made lots of battery-boxes ; it was not success-

ful.

As I understood, it made battery-boxes for auto-

mobiles and for boats, anything that wanted a

battery-box.

Dr. Clements designed the battery-boxes.

These battery-boxes were built under the super-

vision of Dr. Clements.

The machinery used in manufacturing these

battery-boxes was purchased by Dr. Clements. He
was general manager of the company.

The battery-boxes were a failure because they

cost too much money to make them. I have been in

the manufacturing business since 1887. I had no

experience in manufacturing rubber composition

materials. My company manufactures rubber com-

position materials now so that I have experience

along that line.

As to the investigating and determining the cost

of making the battery-boxes and their sale price

and so forth. I used to go over to the place and

Mrs. Kelly would show the figures of one thing

and another and what the battery-boxes were cost-

ing and I found out afterwards that these figures
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were all wrong and the Doctor used to say if they

could only turn out a hundred thousand a day or so

he could do better. Quantity he said would make the

business success, so then we put in this big expensive

rubber machine but still they kept on losing money

all the time and his composition was not right and

he could not make his machines go right—in fact the

whole business turned out to be a fizzle and it was

not as he represented.

Q. Mr. Douglas, I am referring to the minute-

books of the Flintex Corporation heretofore offered

in evidence as Plaintiff's [71—25] Exhibit No. 6,

and to the minutes of a special meeting of the

Board of Directors of the Flintex Corporation

dated June 30, 1925—the pages are not numbered

—

the minutes of which meeting are signed by you as

chairman, and ask if that is your signature?

A. That is my signature.

Q. Do you recall that that contract was discussed

at that meeting of the directors'?

A. I was not at that meeting of those directors.

That book was brought over to me and signed after

the meetm.

Q. But you approved those minutes and signed

them as chairman? A. Yes, sir, apparently.

Q. Mr. Douglas, I want to show you an agree-

ment dated June 30th, 1925, by and between the

Flintex Corporation, a corporation organized and

existing under the laws of the State of Ohio and

R. L. Clements, and ask you if your signature
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appears upon that contract as having signed it as

president of the Flintex Corporation? A. Yes.

Q. I will ask you if that is the contract you refer

to in your last answer when you said that you

recalled the contract ?

A. Let's see the contract. (Handing paper to

witness.)

Q. Yes, sir? A. Yes, that is the contract.

Q. State whether or not pursuant to this con-

tract, the battery-box molds were turned over to

Doctor Clements. A. Yes, sir.

Q. State whether or not the terms of this contract

were carried out and Doctor Clements' note for

$2,000 to the company was surrendered, if you know.

A. Yes.

The instrument was then offered in the evidence

as Plaintiff's Exhibit 19 and reads as follows:

PLAINTIFF'S EXHIBIT No. 19. [72—26]

"AGREEMENT.

This agreement entered into this 30th day of

June, 1925, by and between the Flintex Corpora-

tion, a corporation organized and existing under

the laws of the State of Ohio, hereinafter referred

to as the 'Corporation,' party of the first part, and

R. L. Clements party of the second part, WIT-
NESSETH: That, WHEREAS, on the second day

of January, 1924, an agreement w^as entered into

by and between the parties hereto for the transfer

hy and between the parties hereto for the transfer

by said R. L. Clements to the Corporation of cer-
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tain chemical and mechanical processes in considera-

tion of certain of its capital stock, and the agree-

ment to pay him a certain salary for a period of

ten (10) years from the date of the said agreement;

and

WHEREAS, the said R. L. Clements has given

his note for Two Thousand ($2,000.00) dollars bear-

ing date the 27th day of October, 1924, payable

on or before the 27th day of October, 1925, in pay-

ment of certain capital stock in said corporation,

which said note is now held by said corporation

and is unpaid; and

WHEREAS, the said R. L. Clements is desirous

of being relieved of the obligation of said note and

said corporation is desirous of being released from

the obligations of the payment of future salary to

said R. L. Clements;

NOW, THEREFORE, in consideration of the

mutual covenants hereinafter contained, it is agreed

by and between the parties hereto as follows

:

1st. The said corporation shall return to said

R. L. Clements said two thousand ($2,000) dollar

note for cancellation and the said R. L. Clements

shall be released from all obligations thereon to

the said corporation.

2nd. That said corporation shall turn over, as-

sign and transfer to the said R. L. Clements, his

heirs or assigns, all its right, [73—27] title and

interest in and to battery-box molds and the said

corporation now has in its possession, list of which

is attached hereto, and by reference incorporated

herein and made a part hereof, said battery-box
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molds to l)(^ transferred, assigned and turned over

to the said R. L. Clements, his heirs or assigns,

clear and free and unincumbered.

3rd. The said corporation shall return, convey

and transfer to the said R. L. Clements, his heirs

or assigns, all chemical and mechanical processes

mentioned in said contract of January 2nd, 1924,

together with any and all changes, amendments,

improvements and/or elaborations thereon with

the exception of the mechanical and chemical

processes to be used in the manufacture of plumbing

fixtures and supplies of all and every kind and

description. The corporation shall also transfer,

convey and return to the said R. L. Clements all

recipes and formula which have been used by the

said R. L. Clements in the manufacture of the prod-

ucts of the said corporation or for experimental

purposes at the plant of the said corporation with

the exception of such recipes and formula as have

been used in the manufacture of or experiment on

plumbing fixtures and supplies. The corporation

shall also direct the Union Savings Bank and Trust

Company to release to the said R. L. Clements all

formula it now holds as escrowee under that cer-

tain agreement or letter of designation of the

President of the corporation dated the 19th day of

April, 1924, and addressed to R. L. Clements.

4th. The said R. L. Clements hereby released

the said corporation from any and all obligations

whatever to employ him, or to pay him any salary

after the first day of July, 1925.

5th. Said agreement of January 2nd, 1924, and



90 Ethlyn B. Clements vs.

(Testimony of John Douglas.)

all the rights and liabilities of the parties thereto

are hereby cancelled and annulled except in so far as

they have been performed.

IN WITNESS WHEREOF, the parties hereto

have hereunto and [74—28] to duplicates hereof

set their hands and the said corporation has caused

its seal to be affixed, thereunto duly authorized by

its Board of Directors, on the day and year first

aforesaid.

THE PLINTEX CORPORATION.
JOHN DOUGLAS, President.

N. C. KELLY, Secretary.

R. L. CLEMENTS.
CHAS. E. DOUGLAS.
N. C. KELLY. (Corporate Seal.)"

WITNESS.—(Continues.) Prior to the date of

the contract I had a conversation with Dr. Clem-

ents with regard to his severing his connection with

the Company and taking the formulae and being

released from liability on his note in accordance

with the terms of this contract.

Q. And this contract, as I understand, merely

carried out an agreement between you and Dr.

Clements, is that right? A. Yes, sir.

There never was an agreement between Dr. Clem-

ents and myself with reference to the surrender to

him of any life insurance policy. At no time did

I instruct Mrs. Kelly, Charles Douglas, Ralph

Douglas, or any other person, or agreed with any

other person that any life insurance policy should

be surrendered to Dr. Clements. I was not present
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at any meeting of the directors of the Flintex Cor-

poration at which any authority was given to any-

one for the transfer of life insurance policies to

Dr, Clements.

When I first knew or learned that the policies

of insurance in the Union Central Life and, or the

Mutual Benefit Life Insurance Company had been

transferred to Doctor Clements, I was down in Pen-

sacloa, where Mrs. Clements came down to see me,

when I first knew that any policies had been trans-

ferred whatever. That was subsequent to the death

of Doctor Clements. [75—29]

Q. Mr. Douglas, by whom, if you know^, were

the minutes of the various meetings prepared of

the Flintex Corporation that is, after you became

an officer of the corporation, who prepared the min-

utes of the corporation?

A. Why, I understand Mrs. Kelly prepared the

minutes when Doctor Clements was not there—all

I ever seen, him and her wrote them up. I never

was at any meeting of the Flintex Corporation.

Q. But you did sign the minutes which they pre-

pared ?

A. The next day I would be over there and they

would get me to sign the minutes.

Q. Did you read the minutes which they drew up

before you signed them?

A. I don't believe I did—I can't remember now.

Q. Did you ever go through this minute-book

and read the minutes of the various meetings?

A. No, sir.

Q. At any time ?
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A. No, sir. Only except after Mrs. Clements

was down at Pensacola I was surprised to know

the policies were transferred over to Doctor Clem-

ents, and she came down with the intention of solicit-

ing my aid, to try, as I understood from what she

told me to get some of this insurance back from

Mrs. Kelly, and I was surprised when she told me
that this insurance was made out, or transferred to

Doctor Clements, and when she left that afternoon

I got on the train the next day and came up to Cin-

cinnati and got the minute-book out and explained

it to Mr. Metz and I got out the minute-book and

found out that this resolution was passed, or what-

ever it is.

That is the first knowledge I had on the subject

of the transfer.

Towards the end over there when we lost a lot

of money and the [76—30] battery-boxes seemed

to be a failure, the doctor at my suggestion started

to make toilet seats.

The toilet seats were made under the supervision

of Dr. Clements and I helped him as far as showing

him the kind of seats we wanted and one thing and

another, but I knew nothing whatever about the

mixture or the kind of press or anything else—that

was up to him.

The mixture and chemicals from which the toilet

seats were made were mixed by some of the work-

men there, under the supervision of Dr. Clements.

I am familiar with the values and prices of toilet

seats of wood or rubber and their market ability.
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The Flintex Corporation never could make those

seats, they would warp and bust and they made

about as dismal failure out of that as they made

out of the battery-boxes.

Q. Were the seats manufactured salable*?

A. Could they be?

Q. No, were they salable?

A. No, they were not. Towards the last, after

Doctor Clements left, we started also to make toilet

seats, and we could not make them for a while and

I seen we could not make them, and I seen the

place was too expensive to make anything at all,

and we closed out on that and started over here

and made them on our own hook and we haven't

made a success of it yet.

Cross-examination.

I don't right now remember how much money I

put into the company. I can't remember now

about the time Clements left the company. I

would have to look up the records. I can't remem-

ber that was part of the arrangement with Dr.

Clements. I remember when I first went in I put

in $10,000.00 and I remember I put in money after-

wards but in what amounts I would have to look

up the record [77—31] on that.

Q. Well, you realized, didn't you, that after Mr.

Clements left the company the insurance policies

had no particular value to the company?

A. I did not know anything about it. I did not

know what insurance they were carrying.
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Q. Yon never knew that they had two policies

of $75,000.00 each?

A. No, I knew they were insured but I did not

know what amounts or what companies they were

insured in.

I had a talk with Dr. Clements before June 30th,

it was inside of a week, as to whether it was as far

back as June 13, I can't remember the exact date,

it was not very far. As to whether it had been on

June 13th, I could not say.

Your are asking me for figures and I can't re-

member that far back.

Q. Now, at the time didn't you in the presence

of Mr. Kelly, and in the presence of your works

manager, Mr. Tufts, and in the presence of Mr.

Clements discuss with Mr. Clements the details con-

cerning the passing of the molds and the battery-

boxes, and the release of his salary contract, and also

the life insurance policies'?

A. No, sir, life insurance policies was never men-

tioned. Mrs. Kelly was not present when I was

talking with him about those molds. She was in

the other room, she might have been peeping m
through a keyhole, or a crack in the door, but she

was not there when I discussed that with Doctor

Clements.

Q. Immediately after that meeting didn't you tell

Mrs. Kelly to arrange with Mr. Bass of the Union

Central Life Insurance Company to find out how

this proposition could be handled ?

A. No, sir, I did not. I told you distinctly I did
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not [78—32] know anything about these insur-

ance policies. It was not in Doctor Clements' con-

tract, and if he wanted it, it should have been put

in there.

Q. You remember those things but you don't re-

member how much money you put in this company

after the original $10,000.00, is that right?

A. Yes,—that is a funny way I have.

I did not look over the books of the company, I

trusted Mrs. Kelly.

As a matter of fact, I sent Mr. Schultz over to

check up the books afterwards when I began to dis-

trust Mrs. Kelly, and when Mr. Schultz had looked

over the books he reported to me that the books

were all right at that time.

I don't know the date any more, I can't remember

that, whether it was the 4th of July or any other

time.

I regarded this company as a company which I

and my family controlled. It was one of my com-

panies just as I control the John Douglas Company.
I controlled the Flintex Corporation.

The policy of the company was left to Dr. Clem-

ents, he was the one that ran it, you could not

approach him to discuss anything with him, that is

the reason we had the falling out.

I suggested to him to make toilet seats. Yes, sir.

Q. He did a good deal of experimenting on them,

didn't he?

A. Yes, sir, and he spent an awful lot of money
foolishly.
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Q. You authorized the expense, didn't you?

A. No, sir.

Q. When did you object to if?

A. I objected to it when I seen he was going to

make a dismal failure out of it. He had the han-

dling of that stuff, he bought the stuff and one thing

and another, and he told me and Mrs. Kelly always

told me—she kept bringing in figures to me to

[79—33] show me what things were costing, and

it was all nothing but a deliberate lie.

Q. Do you know anything about battery-box

business. A. Not a damn thing.

As to whether the battery-boxes could be sold I

only know from what Doctor Clements told me.

Q. And Doctor Clements told you if you could

double these amounts put out by the company it

would be a success, didn't he?

A. Why, I didn't have any more money, it would

take a man with a million to meet that—I think I

am lucky to get out with my scalp.

They were lucky in selling battery-boxes. He
did sell some. Why, they sent out men on commis-

sion to sell those battery-boxes and these men did

sell some battery-boxes but nearly every one came

back and it was an absolute failure.

I know there was quite a lot of them and they

were sold at such ridiculously low prices that no

profit could ever expect to come out of it.

Q. Well, you just admitted, you don't know any-

thing about battery-boxes, didn't you.

A. The manufacture of boxes—but I know when

it costs a dollar what you sell it at, but Doc claimed
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these battery-boxes were costing $1.50, and he was

taking contracts at $1.25 a piece.

Q. Isn't it a fact you had this composition ex-

plained to you by Dr. Clements very carefully?

A. No, sir, he did not.

I seen the material with my own eyes; he did

not have to tell me. And when I saw it with my
own eyes I didn't say, "By golly, that will make

a good toilet seat." I never did tell him that it

would make a good toilet seat—he told me that.

I did not agree with him until they had to

show me. I did not tell him they [80—34]

could make a good toilet seats. If they could make

them I needed a type of toilet seat whcili could be

made of strong material like this and could be

ducoed or made with a white material. Sure, I

would and I spent a lot of money trying to get

them made.

Q. And you furnished that money willingly be-

cause you thought you could get a toilet seat like

that?

A. No, you got that wrong—he told me, and he

was telling me wrong and misrepresenting right

along and I came to fine out that Doctor had

crooked transactions in Ohio, as they told me, and

they fired him out, and then I began to take notice.

Q. Now, Mr. Douglas, when the Doctor told you,

as you put it, that you could make toilet seats out

of that material, and he experimented with it, and

you spent this money you speak of, you never made

any objections because he stopped the batteiy-box

business, did you?
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A. No, I certainly did not. I told him to stop

making battery-boxes, and see if he could not make

the water-closet seats.

Q. Kegarding this contract, in your direct ex-

amination you said that you did not remember

what was in it, until the contract was shown to you,

do you remember that testimony ?

A. That contract was drawn up and I looked at

it.

Q. And you did not remember when you stated

that whether there was anything in that contract

regarding the insurance policies or not, did you?

A. I know there wasn't. When I read a piece

of paper I know what is in it. I am not that

dumb.

When a man can't make anything—when he can't

sell anything he is making and it all comes back

to him, you can pretty well know you can't go on

with that business. I seen that from boxes coming

back, stacks of them—I seen that he was burning

up stacks of them every night in the backyard.

He never said a word to me [81—35] about it

and Mrs. Kelly never said a word to me about it.

If she had been a secretary of the right kind she

would have told the president of the company

about all that waste going on. After I found it

out then I knew it was time to get clear of that.

That was somewhere around the 1st of June or

in the spring. I talked with Doc about it. I don't

know whether that was before or after I talked

with him about making toilet seats, I couldn't say,
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it must have been before because I was dissatisfied

with the way he was making battery-boxes. I can't

remember when they first began making toilet

seats. It was before I made that agreement with

Dr. Clements. As to whether it was a month be-

fore that I couldn't say now, too long ago. All I

can remember it was some time before that.

I made objections to what happened in the policy

of the company to Doctor, but the time was so

short—it was only about six months, you have to

give a man six months to start to learn to manu-

facture something.

Q. You did not attempt to hold any directors

meetings and change any of the policies you had

talked over"?

A. No, I didn't think it was time yet, I wanted

to give him a good chance to make good, I had my
money in there, and I didn't know how it would be.

I can't remember now when I saw Mrs. Clements

in Florida. It was after the company went into

bankruptcy. As to what I did regarding those

policies. I didn't do anything regarding the

policies. I came up to Cincinnati. I didn't know
these policies had ever been transferred over to the

Doctor and I came up to Cincinnati. I can't re-

member how I knew it was after the company went

into bankruptcy. I knew that there was an adjudi-

cation prior to that time.

Q. Didn't one of your sons or Mr. Metz ever

speak to you [82—36] regarding the matter

when Mr. Clements left?
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A. We talked over matters, I can't remember

what was said, it was over a year ago now.

We did not talk over anything regarding those

insurance policies.

I should have had control of the company be-

cause I supplied all of the money. I did not get

control of the company because I wanted to make

toilet seats. Toilet seats were made long before I

got control. Sure it would be worth a lot of money

to my company to have toilet seats made out of

that composition and anybody else that would make

a toilet seat if I could get them at the right selling

price to do business.

I didn't tell him that I would see that he did not

lose, or the company would not lose by these ex-,

periments.

Q. And in confirmation of that didn't you ad-

vance him the money to make those experiments

the following sums of money: November 3, 1924,

$5,000.00; November 6, 1924, $2,500.00; November

28, 1924, $3,000.00; December 4, 1924, $3,000.00;

December 11, 1924, $3,000.00; December 20, 1924,

$3,000.00; Decem/ier 26, 1924, $1,500.00; January

25, 1925, $13,000; February 7, 1925, $11,000.00;

February 28, 1925, $2,500.00; April 17, 1925, $1,-

650.00; May 6, 1925, $2,500.00; May 11, 1925, $7,-

500.00; February 18, 1925, $2,000.00.

A. We did advance a lot of money. I suppose

those figures are right.

Q. Those are the fig-ures shown in the audit you

have made"?
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A. Yes, sir. We advanced that money to try

to make those experiments go through.

Q. And particularly make these toilet seats'?

A. No, no, battery-boxes, we was not making

toilet seats when a lot of that money was given to

him. [83—37]

Q. Wasn't most of that money given to him for

the purpose of making experiments on toilet seats*?

A. No, sir, the last part of it, just towards the

end.

Q. Tell me which part of it it was?

A. I could not tell you by looking at those fig-

ures. I got in so deep with him and spent so much

money over there—even before we truned to

making water-closet seats.

Q. You say you got rid of Mrs. Kelly?

A. No, I didn't get rid of Mrs. Kelly, but the

doctor.

Q. Didn't Mrs. Kelly resign from the company?

A. I don't know.

Q. She was not requested to resign?

A. I don't know.

Q. Why did you get rid of Mrs. Kelly?

A. I did not get rid of her, but I got rid of the

doctor.

Q. Now, you said you remember regarding this

agreement of June 30, 1925 whereby Mr. Clements

left the company, isn't it a fact that there was a

supplementary agreement which was made in in

conformity with the agreement of June 30, 1925,

as to the sale of Mr. Clement's stock in the com-

pany ?
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A. Can't remember any such agreement.

Q. Would you say such agreement was made?

A. I could not say now.

Q. All that has not refreshed your memory as

to any provision as to the insurance policies—you

are positive there was no provision as to the insur-

ance policies, but you would not say as to the other,

is that so?

A. I don't know anything about the insurance

policies. I think Mrs. Kelly put that over on us.

I don't remember when I was first elected di-

rector of the company. I don't know whether it

was in 1923 or 1924, I would [84—38] have to

look back on the records and see the date of the

checks I give these people when I came in. I think

that will give that when they elected me President

—that is all in the minute-book, isn't it?

Redirect Examination of JOHN DOUGLAS.

The company first made battery-boxes when I

took hold, it was all battery-boxes and nothing

else. The toilet seats came along towards the end.

They were not making toilet seats when I got con-

trol.

Well, this formula, as I understand it, was a

mixture he used, different kinds of rubbers and

chemicals that went to make his mixture for the

rubber goods. He never told me what his formula

was. The contract states they were to be limited

and not to be given to me or anybody else. I was

told by Doctor Clements or Mrs. Kelly about some

secret salt they used. The doctor said they had
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some secret salt that nobody else could get or didn't

know about. He told me a lot of stuff that was

misleading and afterwards it was proved it was all

a fizzle.

Recross-examination of JOHN DOUGLAS.

My son, Charles, took over the management after

Doctor Clements left. He had no previous ex-

perience in business at that time. He had not

been a business success. My opinion is that it was

not through his handling of the company that it

was forced into bankruptcy. It was forced into

bankruptcy before he took hold.

We made flush-tank balls over there. We started

making them at the time we started making water-

closet seats. The doctor told me he would make

them and sell them by the thousand.

TESTIMONY OF RALPH J. DOUGLAS, FOR
PLAINTIFF.

RALPH J. DOUGLAS, produced and testifying

on behalf of the plaintiff as follows:

I reside in Covington, Kentucky. My business

is that of [85—39] manufacturing. I am con-

nected with the John Douglas Company. I have

been in the manufacturing business for 16 or 17

years. I know the machinery that was used over

at the Flintex Corporation, not the prices. We
have the original bills for their machinery. I saw

the machinery.

I was an of&cer of the Flintex Corporation.
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Q. Do you recall a meeting of the Directors of

the Flintex Corporation at which Doctor Clements

resigned? A. No, sir.

Q. You do not recall that? A. No, sir.

Q. Do you recall having been sworn in as di-

rector of the company? A. Yes, sir.

Q. Do you recall when that was?

A. No, I could not tell you the date. It must be

in the minute-book.

Q. I will refer you to the minute-book of the

Flintex Corporation offered in the evidence and

marked Plaintiff's Exhibit 6, and particularly to

the record of the minutes of a meeting of the Board

of Directors dated June 30th, 1925, and to the third

page of said minutes and ask if the signature

Ralph J. Douglas appearing on that page is your

signature? A. Yes, that is it.

Q. And that is your oath as director? I be-

lieve? A. Yes, sir.

Q. Now, that is on June 30th, 1925, Mr. Doug-

las. The next meeting appears according to this

minute-book to have been held on July 8th, 1925,

which was some eight or nine days after you were

sworn in as a director? I will ask you, Mr. Doug-

las, whether you attended any meeting of the

Board of Directors of the Flintex Corporation at

that time, to wit: July 8th, or about that time.

A. I don't know. I was only at about two di-

rectors' meetings, that is all. [86—40]

Q. Two, including the first?

A. No, two altogether.
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Q. I mean the directors' meeting where you were

sworn in on June 30th?

A. Yes, sir, and the one where they elected new

directors. My signature is not there.

Q. Your signature appears in the minutes of

the other meetings you attended?

A. Yes, sir.

Q. I will refer to the minutes of the meeting

held Sept. 15, 1925, at which meeting, according

to the minutes Mrs. Kelly tendered her resignation

and Mr. Bernard G. Focks was elected secretary

and ask you if you attended that meeting?

A. I don't think I did. I don't remember ex-

actly.

Q. I will show you the minutes of the meeting of

September 15, 1925, and ask you to look at them

and state if you know whether you attended that

meeting ?

A. Well, that is my signature all right—that is

the last meeting we had and elected new directors,

wasn't it?

Q. That was the meeting at which Mrs. Kelly

resigned and Mr. Focks was elected a director. Is

this your signature appearing on the minutes of

that meeting of September 15th? A. Yes, sir.

Q. Now, I will ask you, Mr. Douglas, to read

the minutes of the meeting of July 8th, 1925, or

refer to same and state whether you were present

at that meeting?

A. (Witness refers to minutes.) I was not at

any meeting like this—I was never at this meet-

ing, no, sir.
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Q. The minutes of that meeting, Mr. Douglas,

recite that two life insurance policies on the life

of Dr. Ralph L. Clements were transferred hj the

company to him, as a director of this company,

state whether or not you at any time attended

[87—41] any meeting of the Board of Directors

of the Flintex Corporation at which any authority

was given for the transfer of any life insurance

policies'? A. No, sir, never.

Q. State whether or not you ever attended a

meeting of directors at which your brother, Charles

E. Douglas, Mrs. Kelly and yourself—the three of

you were present? A. No, sir, never.

I cannot say whether the John Douglas Com-

pany in June and July, 1925, was a creditor of the

Flintex Corporation. Oh, yes, sure they were

creditors. I did know that they had been extend-

ing credit to the Flintex Coi*poration in large

amounts. I knew at that time that the John

Douglas Company was a large stockholder in the

Flintex Corporation. At that time I was an officer

in the John Douglas Company.

Q. Under those circumstances would you have

consented to the transfer of any insurance policies'?

A. No, sir.

Cross-examination.

When I was elected director was the first time

I had any coimection with the company and that

was June 30th. Before that time I had been at

the plant a few times just as a casual visitor.

I didn't know much about the way my brother
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Charles and Mrs. Kelly and the other directors

were handling the affairs of the company. The

first time I learned about these insurance policies

being transferred was about three or four weeks

ago.

I am a busy man, have many financial affairs to

attend to. I know nothing about the formulae

used in the Flintex Corporation in the manufacture

of the products of the company nor the processes

they put through the plant. I did not follow the

[88—42] business negotiations concerning the

Flintex Corporation.

I had talks once in a while with my father or my
brothers regarding the company. They were casual

conversation. I never talked to Mrs. Kelly when

I went to the plant nor to Dr. Clements about the

company.

Q. As a matter of fact, you don't remember after

this lapse of time just what was said when you

were around the plant there do you?

A. Said—what do you mean—said?

Q. What discussions were had regarding the

business of that company? A. No.

Q. You don't know, as a matter of fact, whether

anything was really said regarding these insurance

policies or not, do you? A. No, sir.

Redirect Examination.

Q. By "No, sir," what do you mean by your

answer "no, sir," to the last question, Mr. Doug-

las?
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A. I never heard the policies discussed.

Q. You are positive of that? A. Yes, sir.

TESTIMONY OF CHARLES E. DOUGLAS,
FOR PLAINTIFF.

CHARLES E. DOUGLAS, produced, testifying

on behalf of the plaintiff as follows:

My name is Charles E. Douglas. I live in Pensa-

cola, Florida. I am the son of John Douglas and

the brother of Ralph Douglas.

I was connected with the Flintex Corporation,

in the capacity of vice-president. I do not recall

the exact date that I became a director of that

company. I do not recall whether it was at the

annual meeting of the stockholders as a director.

I don't recollect the exact date. [89—43]

While Dr. Clements was there I was only con-

nected as a director for a short period of time after

he left the employ of the company.

Prior to his severing his connection with the

company I was not actually engaged in the man-

agement of the company.

I recall being at the directors' meeting at which

the resignation of Dr. Clements was accepted and

recall that a contract was executed. Under the

contract he got certain molds and took certain

formulas and in the contract it states he was to

get a $2,000.00 note canceled at that time. I saw

the contract. Plaintiff's Exhibit No. 19 is the con-

tract referred to.

I had a conversation with him prior to the exe-
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cution of this contract. I was to buy all the stock

that he had in the company. That, however, is out-

side of the contract. At the time of the contract

I had no understanding or agreement with hina

with reference to the insurance policies. That is

my signature as chairman appearing on the min-

utes of July 8, 1925.

Q. Minutes of this meeting recite that the di-

rectors present were Messrs. Charles E. Douglas,

Ralph J. Douglas, and Mrs. N. C. Kelly. I will

ask you if any of such directors meeting was actu-

ally held. A. It was not.

Q. I will ask you whether Ralph J. Douglas at-

tended any such meeting, if you know?

A. He did not.

Q. I will ask you who prepared the minutes of

this meeting of July 8, 1925, if you know of your

own knowledge? A. Mrs. Kelly.

Q. I will ask you when you signed the minutes

of this meeting as chairman, whether you knew

that the minutes recited that Ralph J. Douglas was

present at the meeting. A. I did not.

Q. I will ask you whether you had any conver-

sation [90—44] with Mrs. Kelly with regard to

these minutes?

A. Mrs. Kelly wrote them out and I signed them.

Q. Yes. The minutes also recite that the first

business to come before the meeting was a discus-

sion relative to the verbal agreement between the

corporation and R. L. Clements to transfer to said

R. L. Clements two certain life insurance policies.
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State whether or not there was any verbal agree-

ment to transfer life insurance policies to R. L.

Clements so far as you know. A. By who?

Q. By the directors of the corporation and R. L.

Clements. A. There was not.

Q. Did you have any such agreement with R. L.

Clements that life insurance policies would be

transferred to him?

A. Only when the insurance man came out from

the insurance company, Dr. Clements had suggested

to me a few days before if he could not have the

policies and I asked Mrs. Kelly if there was any

money due on them and she said yes, and I thought

they were a liability to the company instead of an

asset.

Q. By "Money due on them" do you mean money

owing by the Flintex Corporation to the insurance

companies, or money owing by the insurance com-

panies to the Flintex Corporation?

A. To the insurance companies.

Q. By the Flintex Corporation?

A. By the Flintex Corporation.

Q. You say Mrs. Kelly told you that?

A. She told me this money was owing.

Q. What, if anything, else did Mrs. Kelly say to

you about the insurance policies?

A. She said nothing.

Q. State whether or not you consulted with your

father or Mr. Bullock, or your brother, Ralph J.

Douglas, regarding [91—45] the transfer of

these policies to Dr. Clements. A. I did not.
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These minutes were handed to me for signature

by Mrs, Kelly, secretary of the company.

As I testified before, she told me there was

money due at that time and when those minutes

were drawn up they were handed to me for signa-

ture and I just signed my name.

Q. What, if anything was said to you about the

company being released from any money to be

owed?

A. Well, I understood that the moneys that they

owed by notes to the insurance companies would

have to be paid by the Flintex Corporation and any

further moneys carried on the policies. I person-

ally thought there would be no use in carrying those

policies, that it would be more of a liability to the

company to carry them than an asset and I did

not want the company to suffer.

Q. By whom were the future premiums to be

paid?

A. I understood that they were to be accepted

by Mrs. Clements.

I say I realized there was a liability on the part of

the Flintex Corporation to pay the notes which had

been given for the premiums even though the poli-

cies were being transferred.

The future premiums were to be paid by Dr.

Clements. As to the notes which the Flintex Cor-

poration had already given to the insurance com-

panies for premiums my personal opinion was that

we would have to pay them. Why, there was a

note out for the Union Central Life Insurance

Company, I believe the amount was $2,200, between
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$2,200 and $2,500—and we paid at one time $200

on it and gave a new note.

Mrs. Kelly and I had some discussion as to the

liability of the company on those notes.

I asked Mrs. Kelly what the amount of moneys

the corporation [92—46] owed on those notes

and she told me. There was nothing said between

Mrs. Kelly and myself as to how the notes were to

be paid only that they were out.

There was no understanding or agreement on my
part, or on her part that the company was to be

released from the liability on these notes. I under-

stood that those notes would have to be paid by the

Flintex Corporation but when we turned over the

policies that the thing was done. I considered that

I was getting this company out from under a lia-

bility. I was trying to save money for the corpora-

tion.

Mrs. Kelly handed me the minutes and I signed

them—no I did not read them.

It was my understanding that the note which

I and Mrs. Kelly gave to the Union Central at the

time the $200.00 was paid was a liability of the

Flintex Corporation and to be paid by it. Mr.

Bass of the Union Central Life Insurance Com-

pany was after me to pay that money. He was

after me to pay that note subsequent to the time

these policies were surrendered to Doctor Clements.

After the note became due he kept after me for

payment. Every time I would see him he would

ask if we would make a payment on that note. I

am absolutely sure of that.
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Q. If I would tell you that on August 14, 1925,

that new note was given by the Flintex Corporation

to the Union Central Life Insurance Company,

signed by yourself and Mrs. Kelly as officers of the

Flintex Corporation, payable three months after

date, which would make it payable on or about

November 14, 1925, would you still say Mr. Bass

kept after you for payment on that note, after No-

vember, 1925 ? A. He did, I am sure of that.

Mr. Bass kept after me for payment on this note

up until the time Doctor Clements died, then I

heard no more about it. [93—47]

At the time Doctor Clements died I saw it in the

newspaper.

Cross-examination.

Witness is shown a letter. That is my signature.

I did not write this letter. Mrs. Kelly wrote it and

I signed it. I think I read it over. The letter was

then marked Defendants' Exhibit 1 and reads as

follows

:

DEFENDANTS' EXHIBIT No. 1.

(On letter-head of Flintex Corporation, Manu-

facturers of Acid Proof Storage Battery Boxes,

Langdon Road & Penn. R. R. Cincinnati, Ohio.)

July 17, 1925.

The Union Central Life Insurance Company,

Fourth and Vine Streets,

Cincinnati, Ohio.

Gentlemen

:

You may take this as your authority to transfer
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to Ralph L. Clements, or upon his order, all of our

right, title and interest in and to Policy 793558 on

the life of Ralph L. Clements dated March 5, 1924

in amount of $75,000.00

It is our understanding that Ralph L. Clements

is to assume and carry all premiums coming due

after this date thereby releasing this company from

all responsibility as to future charges.

Very truly yours,

(Signed) FLINTEX CORPORATION.
CHAS. E. DOUGLAS,

Vice President.

CED:K.

I first came to Flintex Corporation in the capa-

city as a director. I don't remember when the

plant started going.

Q. When were you first connected with it in any

way? [94—48]

A. According to the minute-book of the corpora-

tion?

Q. That was when you were first elected director,

was it? A. Sure.

Q. That was June 11th 1924, was it?

A. According to the minute-book I first went out

to the plant some time after that. I don't remem-

ber the month.

Q. Did you take any part in the business at all

the first year after you were elected director?

A. Oh! I might have asked how much money

was owed. I took no active part in the conduct of

the business. The first active part I took in the
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business was after June 30th when Mr. Clements

got out.

Q. Dr. Clements spent some little time explaining

the business to you after he left and you came in

immediately after June 30th, didn't he?

A. In what way?

Q. Explained to you the different processes that

they went through there. A. Processes of what ?

Q. Manufacturing at the Flintex Corporation.

A. Mixing of materials and one thing and an-

other?

Q. Yes. A. One afternoon.

Q. Is that all the time he spent with you?

A. Oh, he talked once in a while.

The formulae were turned over on June 30.

They were the same. Some formulae were turned

back to Dr. Clements under the contract. I don't

know what formulae those were that were turned

back to Dr. Clements. He took whatever was in

his head and whatever was on some cards, I presume,

around there.

I could make rubber balls and seats with the

formulae that [95—49] Dr. Clements left. I

think that was aU.

I think we were only interested in making toilet

seats and rubber balls. It was the corporation's

hope to make toilet seats and rubber balls when I

took Dr. Clements' place. I had no previous ex-

perience in manufacturing toilet seats or rubber

baUs. I never had made a special study of that
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sort of business. I was in business with my father

before that time.

I was active in business but did not study

chemistry. We hoped to make a successful business

along the line of toilet seats and rubber balls.

When I went in, the John Douglas Company had

furnished them considerable money I understood,

either in the way of buying stock in the corporation

or advancing cash.

They had not furnished so awful much money to

experiment with in connection with the toilet seats

and rubber balls. They had brought a rubber ball

mold and a toilet seat mold.

The rubber ball mold I don't know how much it

cost. The seat mold cost around a thousand dollars.

We learned from experience afterwards that we

could not use the other machinery in the plant in

manufacturing seats and rubber balls. The ma-

chinery was ordered for it.

I understood the company was liable on machinery

for about $16,000.00 for four hydraulic presses.

They had one of those presses hooked up, the rest

were not hooked up.

These presses were ordered during Dr. Clements

time.

The old presses were used for making battery-

boxes. The old presses would not do the work

commercially for toilet seats.

Q. Then after you took hold of the company, it

went from bad to worse, until the company became

bankrupt, is that a fact ?
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A. Mr. Douglas did not see fit to advance any-

more money. [96—50]

Q. And when he failed to advance any more

money, you just had to close up after a short time,

is that it?

A. That was it. We kept going for about a year.

We kept selling products right up to that time.

We got our orders from various jobbers and manu-

facturers of plumbing fixtures. Those orders were

only for toilet seats and rubber balls except that

they got a few straggling orders for battery-boxes.

We were not able to fill orders for battery-boxes

steadily.

We were not making battery-boxes after June

30th, 1925.

I did not ask Mrs. Kelly to resign. She resigned.

I offered her the same salary if she would stay

along with the company.

I wanted her to stay at that time. I asked her

to stay at that time, but she said she wanted to

leave, she wanted to go into the dressmaking busi-

ness.

Redirect Examination.

There were a large number of battery-boxes on

hand at the time I went in on June 30th. We tried

every way to dispose of them, we wrote various

letters to different people, who had been purchasing

battery-boxes, and tried to get rid of them to the

Cincinnati Storage Battery Co. and it was prac-

tically impossible to sell them with success even at

reduced prices. The battery-boxes seemed to de-
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teriorate with age. The machinery and equipment

that was there when I came in. from experience was

not practical for the manufacture of toilet seats

and rubber balls hence they did not prove satis-

factory.

Recross-examination.

We received some letters highly praising the bat-

tery-boxes, and some were very bad. Some of the

customers that had bids in for 50.000 boxes

threatened suit against the company for false [97

—

51] advertising, guaranteeing the boxes for two

years. They were manufactured to be sold to these

people during the time of Doctor Clements. I

think the name of the company is the P. tS: K.

Battery Co. of McKeesport. Pennsylvania, right

outside of Pittsburgh, and the Sata Battery Box
people of Detroit. Michigan, had a large order in

but they did not pay their bilL and we could not

fill their orders. The correspondence was in the

file at the time I left the corporation. We received

these complaining letters in the fall of 1925. The

people at McXeesport threatened suit against the

company for damages, sent a bill for over seven

hundred dollars. This was not the first lot of boxes

ever put out by the company—it ran over a period

of time, and we had an order from the Sata Battery

people of Detroit for a large number of boxes but

the financial standing—they never did pay us for

them to my knowledge. We got some letters from

some smaller companies, recommending the boxes.
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Redirect Examination.

Mrs. Kelly and I wrote to all the companies that

had been previously buying battery-boxes after Doc-

tor Clements severed his connection as an officer on

Jime 30th, and tried to sell those battery-boxes, but

the nibbles were very few. We did sell to several

people.

TESTLMONY OF WILLIAM REEHL, FOR
PLAINTIFF.

WILLIAM REEHL, produced, testified on behalf

of the plaintiff as follows

:

My name is William Reehl; I live in Cincinnati,

Ohio ; my business is real estate broker, conducting,

buying, selling, leasing, and appraising of real

estate. We operate and confine our operations to

business and industrial property. I have been in

the real estate business since 1898. I think I am
familiar with the values of factory sites in Hamil-

ton County. Our [98—52] business has been

varied in that we are selling to the extent of mil-

lions of dollars worth of property through our

office each year, and, as I say, we are devoting our

entire efforts to the manufacturing and business

property. We also do a great deal of appraising

for the county on two different occasions. I was

one of the appraisers in fixing the tax values in 1917

and again in 1925.

I know where the plant of the Flintex Corporation

is located.
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I have had occasion to deal in land in that

vicinity in recent years.

The plant was located on approximately four and

one-half acres. I have examined the buildings on

that land and am familiar with the market values

of land and buildings of that character in that

vicinity.

The land might be a little higher in sales today

than it was two years ago. There is very little

difference in the cost of buildings in the market

today than two years ago. Of course there is

always depreciation for age, but two years would

not make a very great difference. There might be

some difference by reason of obsolescence on special

type construction, for instance the heating plant in

there now is an expensive plant, but in trying to

sell that piece of property it would be almost im-

possible to get anybody to give you almost any

consideration to the value of that plant, because a

plant for considerable less money would furnish all

the heat the factory needs.

I saw the buildings referred to this morning.

In my opinion the fair market value for that

land and the buildings as of July, 1925, is $29,-

250.00. The fact that you told me that the buildings

were carried by the Flintex Corporation at the

price of

Buildings $41,901.94

[99—53]

Railroad Switch $ 2,960.00

Steam Power Plant 6,759.50
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Water-tank 381.50

Land 5,500.00

would not make any difference in my estimate of

the fair market value of that prepared as of July,

1925. In making an appraisement we try to ap-

praise what we find on the property, so these items

were naturally taken into consideration.

Cross-examination.

I am appraising that property at its market

value in March, 1925.

Sometimes we find going concerns that are mis-

placed so that the property would be of any value

to them—^that is, not of any more value to them than

to the average concern.

I do not know whether or not that was the case

in this instance. As a matter of fact that business

might have been so specialized that the machinery

of that company might not be worth anything to

anybody else—that might be possible.

TESTIMONY OF DANIEL W. McNEIL, FOR
PLAINTIFF.

DANIEL W. McNEIL, produced, testifying on

behalf of the plaintiff as follows

:

My name is Daniel W. McNeil. I live in Cin-

cinnati, Ohio. I am general superintendent of the

John Douglas Company and have been for about

twelve years. The John Douglas Company is en-

gaged in the manufacture of plumbing fixtures,

which includes toilet seats.



122 Ethlyn B. Clements vs.

(Testimony of Daniel W. McNeil.)

My duties were both office and factory superin-

tendent. Also duties of mechanical engineering and

improving methods of manufacturing and purchase

of machinery and so forth.

All the purchases of machinery are referred to

me. In fact they are initiated by me.

I have been with the John Douglas Company for

twenty-five years. During those years I have prac-

tically purchased about [100—54] a million dol-

lars worth of machinery.

I now have machines under my supervision for

the manufacture of toilet seats and rubber goods.

I take care of the matters of the engineering

work.

I am familiar with the value and functioning of

those machines. I spent considerable time in the

plant of the Flintex Corporation. I went over

there primarily to look after Mr. Douglas' interests,

if possible to assist in getting better results than

they were getting at that time. That was while

Doctor Clements was there and afterwards until

the place closed down. I know what machinery

they had on hand at the time Dr. Clements left in

June, 1925.

I am familiar with the machinery that was in

the plant. At that time they were producing bat-

tery-boxes. They had one banner day of 257 but

that was so unusual that it was sort of celebrated.

The average I would say, was about one hundred

to 125 a day, and the losses ran about 40 per cent.

You can get the capacity from that. The products
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from those machines wonld come out of the ma-

chines blistored and laminated, and cas.s-hardened

and blown, necessitating burning 40 per cent of

them. By burning 40 per cent of them I mean de-

stroying 40 per cent of them, and by products I

mean battery-boxes. The manufacture of battery-

boxes seemed to be so unsatisfactory and expensive

that better results might have been obtained by

manufacturing toilet seats so it was thought—for

which there was a good market, and they started

to manufacture toilet seats. I was consulted about

that time. The machinery was not primarily

adapted for the manufacture of toilet seats.

1 would say they could make toilet seats there

if better machinery could be obtained for it at

less cost.

That machinery was not primarily adapted to

manufacturing toilet seats. It was adapted for

the manufacture of battery-boxes. [101

—

o5]

The machinery the Flintex Corporation had in

its plant on July, 1925, is as follows : I know of my
own personal knowledge that the machinery listed

was on hand at that time.

The list of machinery to which I refer is as fol-

lows:

2 signaling devices;

1 Tag thermometer;

1 Columbia thermometer;

1 vice;

1 three-ton hoist;

2 drying ovens;

10 horse-power motor;
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10 Lucus 50-ton Arbor presses with the necessary

shafting and pulleys, and stripping attach-

ments
;

5 200-ton hydraulic presses;

6 heavy wood benches;

1 hand truck;

1 air partition.

That was all the machinery they had in the press-

room. In the mixer-room they had:

12 lockers;

30 gallon ash cans;

1 centrifugal pump;

1 Vaughan mill and necessary motor and driver

for that mill;

2 rabies;

1 lot of assorted valves and fittings;

1 Van Bury mixer with motor, wiring and so

forth

;

1 electric hoist;

1 accumulater and pump;

1 Day mixer.

In the boiler-room they had:

1 Allis-Chalmers air compressor and tank;

1 Brownell 16x66 boiler;

Then in the buffing-room they had

:

1 buffing-stand;

1 carbo surfacer with motor.

They had three scales.

The necessary wiring to alter the machinery.

The foundations for all these machines.
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12 complete battery-box molds, and 8 inside core

molds

;

1 panel mold.

I was consulted about the manufacture of battery-

boxes with that machinery. While they were hav-

ing so much grief, naturally Mr. Douglas would

ask me what would be the best thing to do under

the circmstances. I went over there in an ad-

visory capacity. I am familiar with the cost of

values of machinery of that type. That machinery

would be worth about $27,000. It would have to

be re-arranged—I considered that end of it

—

some of it thrown out entirely. Arranging it to

the best possible advantage [102—56] for a fac-

tory of that size as a manufacturing plant and a

going concern. It would be worth about $5,000.

more—I would say about $32,000. I am consider-

ing the depreciation due to abuse and so forth.

We are producing more toilet seats than they ever

did over there on this machinery with machinery

that costs less than $10,000. The ten presses which

I mentioned were for the purpose of vulcanizing

battery-boxes. They were not suitable for that

purpose. We do not use that machinery to vul-

canize our toilet seats. We are using a vulcan-

izing heater, a vertical heater which holds sixteen

molds whereas each one of these Lucas presses

would hold but one mold.

The Lucas press now costs $15,250.00.

The vulcanizer cost $750. It does far superior

work in quicker time. The Flintex Corporation in
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the manufacture of battery-boxes was the most

poorly run organization that I have ever seen

—

they were all incompetent. It was operated under

the management of Doctor Clements. I talked to

him about operation a considerable number of

times. He was not a practical manufacturer. I

knew all the compounds that he used in the manu-

facture of these battery-boxes—that he instructed

the men to use in them. I made an examination

of the boxes after they were manufactured a num-

ber of times. When you see so many battery-boxes

coming back defective, you would say they were not

practical. I base my information by seeing them

—in going over there so many times and seeing

those coming in and coming back in shipments and

hearing the salesmen talk about the terrible results

they were getting. I had a conversation with

Doctor Clements about the formula he was using

in these boxes. He did not tell me what it was in

the battery-boxes. He told me it was a superior

product and was made so by the use of a certain

salt that accomplished quick curing and thorough

curing through thick as [103—57] well as thin

parts and that the same salt and so forth could be

used in any of these rubber compounds. After he

left us we got the formula that he said contained

this salt and there never was any such thing.

In my estimate of $32,000 as a fair valuation of

the machinery I placed the value of the Lucas

presses at $2,000.
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Cross-examinat ion.

I did not take over the supervision of the manu-

facturing- work done over at the Flintex Corpora-

tion along about July, 1925, personally. I simply

went over there in an advisory capacity. After

Doctor Clements they had a party by the name of

Tufts, he was the works manager, or something of

that sort. I went over there to consult with him

about different results and so forth, and gave him

what advice I felt was for the best interests of the

whole thing.

After the bankruptcy sale we started an experi-

mental plant over here at the John Douglas Com-

pany, and from the experimental state we finally

developed a certain finished product. We did not

use the same process that they had used over at

the old plant. What we are using is common to

all hard rubber plants, in fact, what they did over

was nothing unusual about it except they lacked

experience themselves over there. That was the

real trouble.

I think the Flintex Corporation spent all their

money experimenting with battery-boxes and every-

thing else.

Several thousand of toilet seats were sold.

The John Douglas Company bought the most of

them.

Some were sold direct from the Flintex Corpora-

tion. About half of them are coming back to us

now. They made quite a number of balls and

thousands of them were sold. The John Douglas
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Company bought nearly all of them. We put those

balls on our fixtures. The John Douglas Company

makes toilet seats and rubber [104—58] balls

and all sorts of plumbing supplies.

Mr. Ralph Douglas, Mr. Charles Douglas and

Mr. Metz are all connected with the John Douglas

Company and I am as superintendent.

Q. Have you had any previous experience in the

battery-box business? A. Absolutely none.

Q. Your experience has all been in the plumbing

supply business, hasn't it?

A. In the manufacturing of plumbing supplies.

Q. So as a matter of fact, you would not pose

as an expert here on the battery-box business, would

you?

A. I would not pose as an expert in any business.

Q. You would not have us believe you were giving

an expert opinion on the battery-box business when

you testified about it, would you?

A. I'm not giving opinions, I'm giving facts.

Q. Where you did undertake to give an opinion

you did not give an opinion as an expert in the

battery-box business, did you? A. No, sir.

In making the toilet seats for a good many years

in the John Douglas Company I wanted to get

hold of a light composition seat and we did not

really get hold of a light composition seat I will

say until the last six months. Prior to that time

we conducted quite a number of experiments to

try to work out such a composition seat. The ma-

chinery over at the Flintex Corporation was pur-

I
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chased as I understand to make battery-boxes.

We could not use the same molds for toilet seats

that we use for the battery-boxes. Half of the

toilet seats purchased by the John Douglas Company

from the trustee in bankruptcy were thrown out

on the waste-pile. The John Douglas Company

got no benefit from [105—59] this experimental

work. That machinery, including the new equip-

ment which was put in there after Doctor Clements

left, ultimately sold on the open market for about

$18,000.

When I went over to the Flintex Corporation I

went at the expressed request of John Douglas. I

was not employed by the Flintex Corporation.

I know the original cost of the machinery. It

was between $85,000 and $86,000.

TESTIMONY OF BERNARD FOX, FOR
PLAINTIFF (RECALLED)

.

BERNARD FOX, recalled.

The Flintex Corporation first sold toilet seats

July 31, 1925. I have prepared a summary of ac-

counts receivable as I was requested to do yester-

day. This summary of accounts receivable was

introduced in the evidence of Plaintiff's Exhibit

18 and reads as follows: (Omitting items.)

Total accounts receivable $7,850.19.

The past due and current accounts receivable

owing to the Flintex Corporation on June 20, 1925,

is about $3,900.00. The Cincinnati Storage Bat-

tery Company paid some on account and left a
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balance standing of nine hundred and seventeen

dollars and fifty cents. There has been a effort to

collect this balance by myself and others. There

has been a refusal to pay the balance. The total

liabilities of the Flintex Corporation as of July 1,

1925, was approximately $129,000.00. After I be-

came secretary my company did not receive and

I did not receive quite a nimiber of letters pro-

testing against the fact that the Flintex Corpora-

tion ceased making battery-boxes. One or two

small battery shops who used to order ten or a

dozen boxes at a time possibly said they were sorry

we were not making any boxes any more. The

greater part of the letters, especially when we went

after collections said: "Come and get your boxes,"

or "You owe us more than we owe [106—60]

you for replacements," and so forth and so on. One

man said: "We are still replacing your damn

boxes," and so forth and so on. We saw no lettei-s

to the effect that they thought it was quite unfair

after they had made arrangements to sell these

boxes "for you to cease business and not be able to

supply them any more."

TESTIMONY OF FREDERICK W. BREMMER,
FOR PLAINTIFF.

FREDERICK W. BREMMER testified on be-

behalf of plaintiff as follows:

I reside in Newport, Kentucky. Our business is

engineers and manufacturers of tools and fixtures.

It is called the F. W. Brehmer Machine & Tool
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Company. I am president of that company. I

am an engineer. A mechanical engineer. I have

been working at it for thirty years, but I have

practicing it for myself since 1909. Our business

covers tool and die making and precision work.

We had occasion to manufacture molds for the

Flintex Corporation, and to make repairs and re-

newals. Our total bill for the entire work we did

for the Flintex Corporation $32,128.13. That in-

cludes battery-box molds and toilet seat molds.

About sixty-five per cent of it was for new molds

and the balance for replacements and renewals.

There wasn't much repairs on the toilet seat molds.

Most of it was for work done in connection with

battery-box molds. My negotiations and dealings

were with Mr. Clements, Mr. Tufts and Mrs. Kelly.

We were furnished blue-prints from the Flintex

Corporation, and the molds were manufactured

according to the blue-prints. As we went along I

made suggestions with regard to those molds. The

occasion for making these suggestions was these

molds were built with what they call a core, which

formed a cavity of the mold, and the Flintex Cor-

poration experienced quite a lot of trouble and

grief with these cores, they would not stand up.

They worked loose and caved in and were con-

tinually giving a lot of trouble. My suggestions

[107—61] were to reinforce them, make them
stronger, reinforce them with steel or tubing.

They did not try to make them solid. I am refer-

ring to the battery-box molds. I made these sug-
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gestions to Mr. Tufts and Dr. Clements. There

was some slight changes made on the core. They

did not permit the insertion of the reinforcements

that I suggested on the battery-box molds. The

walls were too thin for the pressure that was ap-

plied to them. The molds caved—crushed in. Re-

garding the pressure they were using on these molds

they had some small presses there that exerted 50

ton and they had some larger presses where I think

there was a 200-ton. capacity. I don't know if they

used the full 200 tons or not. I was frequently out

at the plant trying to help them solve their prob-

lems. They listened to my suggestions in some

cases, and in others they did not. The battery-

box molds was not the greatest difficulty that they

ran into. The most trouble they had was in their

mixtures. They overcame these difficulties later

on, with respect to the battery-box molds caving

in. I don't think Doctor Clements was there at

that time. When I spoke a while ago of repairs

I referred to repairs to the battery-box molds.

When these cores would bend over or twist out of

shape or cave in, we would replace them with new

ones. That was quite frequently. The pressure of

the machinery on the core caused them to cave in.

I have been making molds of various kinds since

1909. They were manufacturing battery-boxes

while Doctor Clements was connected with that

company, they may have made a few toilet seats

towards the end, I am not positive of that. 1

do not think Doctor Clements knew anything about

manufacturing molds. Mr. Tufts seemed to be
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the practical man. Now, I have seen some molds

since that that were constructed entirely different

and work out good, and I would say that there was

room for a lot of improvement on their molds.

[108—62]

DEFENDANTS' EVIDENCE.

TESTIMONY OF NAN C. KELLY, FOR DE-
FENDANTS.

NAN C. KELLY, witness produced, testified on

behalf of the defendants.

On June 30th and the 8th day of July, 1925, I

was an officer of the Flintex Corporation and had

been such some time prior thereto. I discontinued

my services with the Flintex Corporation on 15th

day of September, 1925.

The Flintex Corporation was incorporated on the

31st day of December, 1923.

I remember very well a conversation held on the

13th day of June, in the office of the Flintex Cor-

poration, in Cincinnati, Ohio. Mr. John Douglas

was the President of the Flintex Corporation and

Dr. Clements was vice-president and general mana-

ger. They were both stockholders at the time.

Mr. DINKELSPIEL.—We object on the ground

that this is an attempt to vary the terms of a writ-

ten instrument, that was enter into subsequently

between the corporation and Doctor Clements.

Objection overruled; exception noted.

In regard to the conference Mr. Douglas told Mr.
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Clements that he wanted the company to discon-

tinue the manufacture of battery-boxes, and to

manufacture plumbing supplies exclusively. Dr.

Clements objected to this. They argued there for

four or five hours. The result of their argument

was that Dr. Clements said if they manufactured

plumbing supplies exclusively he would rather get

out, and that inasmuch as Mr. Douglas had gained

control of the corporation through violating an

agreement previously made with Dr. Clements,

there was nothing for him to do but get out. They

agreed on certain conditions at that time. Dr.

Clements was to release to the Flintex Corporation

a certain salary contract entered into on the 2d of

January, 1924, with the Flintex Corporation; [109

—63] he was to release to the Flintex Corpora-

tion all the formulae and processes for the manu-

facture of lavatory seats and plumbing supplies;

he was to release to the corporation all of his com-

mon and preferred stock in the corporation, his

common stock was something around one-third of

the entire issue, and his preferred stock was in

excess of $7,500. He was to agree to remain in

the employ of the company for three months, after

his resignation as vice-president and general mana-

ger, for the purpose of advising his successor. The

Flintex Corporation was to turn over to him $5,000

cash; they were to release to him two certain poli-

cies of life insurance on the life of Dr. Clements

for $75,000 each ; they were to release to him all his

formulae for the manufacture of battery-boxes.
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The COURT.—Was this reduced to writing—do

yoii propose to present a writing about this ?

Mr. COLSTON.—Yes, your Honor.

The COURT.—Then why stop to have the witness

tell us about it.

Mr. COLSTON.—The contract was not conclu-

sive. We will show there was a mistake in the con-

tract.

The COURT.—Very well, proceed with it, briefly.

Mr. COLSTON.—Q. Now, Mrs. Kelly—

A. I have not finished my answer.

The COURT.—Then finish it, we won't wait.

A. (Continuing.) We were to turn over to him

these two certain life insurance policies.

The COURT.—You have answered that already.

A. (Continuing.) I don't know just how far I

got in my narrative.

The COURT.—You quit, and I supposed you

were through. Proceed. [110—64]

Subsequent to that conference I received instruc-

tions from Mr. Douglas

—

Subsequent to that date there was a directors'

meeting held on June 30th, 1925. At this meeting

there was present Mr. John Douglas, Ralph Doug-

las, Charles Douglas and myself. The meeting was

held in the offices of the Flintex Corporation. The

minutes were written up in the office of the Flintex

Corporation on June 30th, 1925.

Mr. John Douglas dictated the minutes and I

transcribed them.

Mr. John Douglas also dictated the contract to
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me immediately before or after he dictated the

minutes, it was at the same time.

There was an objection by Dr. Clements at that

time that the contract did not state the full terms

of the agreement.

After the contract was prepared and handed to

Mr. Douglas for signature he signed both copies.

It was then handed to Dr. Clements. He signed

the original and then proceeded to read it. After

he had read the contract through he said, "Mr.

Douglas, this does not embody our agreement, this

does not cover our previous agreement." Mr.

Douglas said, ''It most certainly does." Dr. Clem-

ents read the contract elaborately. He said, "It

does not include the transfer to me of the insurance

policies, it does not include the payment to me of

$5,000. It does not include my transfer to you of

my stock in the Flintex Corporation, and it does

not include the agreement between us that I should

stay here for three months at the same salary I

have been paid."

To that Mr. Douglas said, "I dictated," and he

turned to me and said,
'

'Why did you leave it out ? '

'

I said, "I didn't leave it out; you didn't dictate

it to me. '

' Then I got my notes and I read them to

him.

He then said, "All right, it's my mistake; here

are the insurance policies. I am going away on my
vacation. I am not going [111—65] to wait

until all these papers are rewritten; here are the

insurance policies ; here is the check for $5,000 ;
you
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can turn your stock over to me, and you can take

my word for it that we will pay you a salary if you

stay here three months, and we will have to take

your word for it that you will vStay three months."

The check was turned over to Dr. Clements. It was

the check of the John Douglas Company, as near

as I can recall. Both policies of the Union Central

Life Insurance Company and the Mutual Benefit

Life Insurance Company was delivered to Dr.

Clements at that time.

Mr. Douglas suggested this transfer be made at

the subsequent meeting, and he handed Doctor

Clements the insurance policies and a check for

$5,000. Dr. Clements still demurred; he said,

"Heretofore I have had verbal agreements with

you that you have broken, and I do not believe I

can take your word in this particular instance."

Mr. Douglas turned to his son, Charley, and said,

"Dr. Clements, you have the policies, and Charley

will do whatever is necessary at the regular meet-

ing we are to have in a week or two, and he wall

take care of it. I am not going to stay here until all

this stuff is rewritten." Then Dr. Clements took the

policies and the check and Mr. Douglas took the

stock, and that was the end of that meeting.

The company made no battery-boxes after the

16th or 17th of June. It confined its activities to

manufacturing of plumbing supplies and lavatory

seats.

There was a regular meeting of the Board of

Directors of the Flintex Corporation held on the
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8tli of July, 1925, in the office of the company at

which Mr. Charles Douglas, Mr. Ralph Douglas,

and myself were present. Charles Douglas and

Ralph Douglas were directors in the corporation at

that time.

A resolution was introduced assigning and trans-

ferring the two respective insurance policies to Dr.

Clements. The minute-book [112—66] of the

Flintex Corporation was introduced in evidence as

Defendants' Exhibit 1.

This was a regular meeting.

Dr. Clements remained with the corporation until

early in September when he and Charles Douglas

jointly decided that he need not remain any longer,

and it was agreeable to both of them that he need

not remain any longer, and the company wishing to

be relieved of paying the salary, and Dr. Clements

being anxious to get away to attend to other busi-

ness.

There were five directors of the Flintex Corpora-

tion and three of them were present at this meet-

ing. I resigned on September 15, 1925.

I heard the evidence of Charles Douglas to the

effect that Dr. Clements was there after he resigned

but one afternoon. That evidence is untrue.

There were letters received by the Flintex Cor-

poration from users of the Flintex battery-boxes.

I know the signatures attached to those letters.

Those letters were received in due course of mail by

Dr. Clements, of the Flintex Corporation.
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(Letters identified by the witness were marked

Defendants' Exhibits 2, 3, 4, 5 and 6 are as fol-

lows:)

DEFENDANTS' EXHIBIT No. 2.

On the letter-head of

SATO STORAGE BATTERY COMPANY,
Detroit, Michigan.

September 15, 1925.

Dr. R. L. Clements,

Cincinnati, Ohio.

My Dear Dr. Clements:

It is with great pleasure that I express my opin-

ion of the Flintex Battery-Box.

As you know, we have used the Flintex Battery

Box over a period of nine months and we have

given the box the most rigid [113—67] test in

our laboratories, as well as actual car road test be-

fore sending them out to our trade.

Our customers are universally enthusiastic over

the Flintex box and specify your box when sending

in their orders for batteries. We have found that

your box stands the test over any other box on the

market in the way of abuse. It is far superior to

a wood or rubber container, and frankly since you

have ceased manufacturing them, you have put

us to a lot of trouble to try and get a container to

equal it.

The box is unconditionally the best in the way of

battery-box that we have ever seen and we will be

glad to hear that you are again making them. They
are a boon to the manufacture of high class bat-

teries.



140 EMyn B, Clements vs.

With kind personal regards,

Yours very truly,

SATO STORAGE BATTERY COMPANY.
M. B. CROSO.
TSUNAJI SATO.

DEFENDANTS' EXHIBIT No. 3.

On the letter-head of

CINCINNATI STORAGE BATTERY CO.,

Cincinnati, Ohio.

July 29, 1925.

Dr. R. L. Clements,

c/o Flintex Corporation,

Norwood, Ohio.

My dear Doc:

—

I was very sorry to learn that you had discon-

tinued the making of battery-boxes because you had

just gotten to the point where you had the best box

on the market when you quit. We haven't been

able to find one as yet the equal of your last box.

Do you ever intend to go back into the business?

If you do, I will be very glad to figure with you on

boxes.

Very truly yours,

THE CINCINNATI STORAGE BATTERY
CO.

W. J. FOLEY,
Engineering Department.
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DEFENDANTS' EXHIBIT No. 4.

On the letter-head of

KILEY-BECKWITH CO.,

Storage Battery Specialists,

Cincinnati, Ohio. [114—68]

July 1, 1925.

Flintex Corporation,

Langdon Road and Pennsylvania R. R.,

Cincinnati, Ohio.

Gentlemen

:

It is with distinct regret that we learned you

have decided to discontinue the manufacture of the

Flintex Battery Box.

As you know, we have been using your box over a

period of nine or ten months and so far have not had

a single complaint on the box. Our customers are

all more than pleased with your product and we
feel that we will have great difficulty in obtaining

a box that will come close to yours in service and

satisfaction.

Your have made quite a record with your product

and should be complimented on the fine work you

have done toward giving to the battery builder a

box that will stand up and justify them in building

superior batteries.

It frequently happens that a battery manufac-

turer loses valuable customers through reason of

the fact that the boxes in which he builds his bat-

teries will not stand the stress and strain to which

a battery-box is subjected.

We feel sure that you will receive from your cus-
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tomers many requests to reconsider your decision.

Your discontinuance at this time will be strongly

felt as there is a decided need for a box into which

a quality battery should be built.

Your should feel especially gratified when you

remember that a great many of the boxes used by

us when you first began operations were so-called

"experimental boxes" and not even on these have

we ever had a complaint.

Should you ever get into the box game again, we

trust you will be able to fill our needs.

With kindest regards to Mrs. Kelly and Dr.

Clements.

Very truly yours,

RILEY-BECKSMITH COMPANY.
By J. W. RILEY.

DEFENDANTS' EXHIBIT No. 5.

On the letter-head of

PLINTEX CORPORATION,
Manufacturers of Acid Proof Storage Batteries,

Cincinnati, Ohio. [115—69]

August 5, 1925.

Dr. R. L. Clements,

c/o Flintex Corporation,

Cincinnati, Ohio.

My dear Dr. Clements:

—

Confirming conversation had with you today, I

take pleasure in stating herein our reasons for dis-

continuance of the manufacture of battery-boxes by

the Flintex Corporation.
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We have always thought and still think that the

Flintex box is by far the best battery-box on the

market. However, we are primarily interested in

the manufacture of plumbing supplies, and after

seeing the experimental seats, balls, washers, etc.,

which you made in the Flintex plant, we believe it

advantageous for us to go into the manufacture of

such products and discontinue the box making.

Our reason is obvious—we have a ready market

for plumbing supplies and have been looking for

some time for a seat and ball that would meet our

requirements and believe that the products you

have developed meet our demands in a very satis-

factory way.

The fact that I personally purchased all of your

stock is the soundest argument I can give as to

what I think of the products being made by the

Flintex Corporation at the present time.

Very truly yours,

CHAS. E. DOUGLAS.

DEFENDANTS' EXHIBIT No. 6.

On the letter-head of

STEWARD STORAGE BATTERY COMPANY,
INC.

Fultonville, New York.

July 2, 1925.

Flintex Corporation,

Cincinnati, Ohio.

Gentlemen

:

We are very much surprised to receive your let-
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ter of June ITth advising us that you are discon-

tinuing the manufacture of Flintex cases.

We have gone to a heavy expense in advertising

our Flintex case batteries and have distributed a

large volume of literature, advertising the fact that

we intend to use these cases exclusively and a con-

siderable number of nice orders were taken on that

basis. And now, out of a clear sky, at a time when

we were about to place some real orders to meet our

going requirements, we are advised to the effect

that these cases are no longer available—that not

even our initial trial orders would be filled. [116

—70]

Does that seem like a fair deal?

Please let us hear from you on this score, and

endeavor to make some provisions in this regard.

Thanking you for your attention, we are

Yours truly,

STEWART STORAGE BATTERY COM-
PANY, INC.

CARL S. STEWART,
President.

John Douglas, as president, dominated the Flin-

tex Corporation. We made lavatory seats and balls

during the time I was there. A very small number

of them were sold to the John Douglas Company,

the majority of them were sent over there gratis.

Mr. John Douglas sat at the desk with me and

figured the cost of the lavatory seats and those that

were sold to the John Douglas Company were sold

at the price he fixed as the cost price.

The Flintex Corporation also made tiling.
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The tiling was made for Mr. Douglas in Mr.

Douglas' new home that he was building at Pensa-

cola, Florida.

They were made under his instruction and there

was no bill of any kind made on those.

I was with the company on July 31, 1925.

Cross-examination.

Mr. John Douglas, in my presence on June 30th,

said there would be a meeting in a week or two.

That would be the July 8th meeting.

There were other matters that were brought up

at that June 30th meeting that Dr. Clements ob-

jected to, but the cash had been paid to him, and

he turned over his stock to the Flintex Corporation,

and he was not insisting that those matters be in-

corporated in any further paper writing. All that

he was insisting on was that everything that might

be open to question would [117—71] be incor-

porated in a paper writing, because he did not feel

he could take Mr. Douglas' word on any further

agreement.

Q. Of course, he was not worrying about getting

his salary for three months after June 30th, about

having that in a written agreement, was he?

A. I don't know whether he was worrying or not,

perhaps he was willing to take a chance on receiv-

ing one month's salary.

Q. Was it one month, or was it three months?

A. It was three months, but the chances are he

would not have worked for three months if he had

not been paid for the first month he worked.
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I said that a check for $5,000 was given Dr.

Clements at the June 30th, meeting. I saw the

check, it was right there on the table; we were all

sitting around the table. It was a John Douglas

check. The check was not written at the meeting.

Mr. Douglas placed it on the table. When I first

saw it it was a finished check. The agreement of

June 30th, 1925, was also put in evidence as Plain-

tiff's Exhibit 7 (Plaintiff's Exhibit 19 in the depo-

sition of John Douglas).

Q. Were the minutes of the meeting of June 30th

prepared before or after that contract was signed.

A. Mr. Douglas dictated both the minutes and

the contract to me. I transcribed all of them.

Q. When was the resolution that appears in the

minutes of June 30th pr^taining to that contract,

adopted—prior or after the contract was entered

into between the parties?

A. It was adopted after the contract was signed

and a discussion was had as to whether or not the

mistake in the contract was going to be rectified.

Q. Was Dr. Clements present at the meeting at

that time, at the time that Mr. John Douglas was

dictating these minutes ? [118—72]

A. He was in the same room.

Q. And that resolution, as you have it, in the

minutes was adopted, is that correct?

A. Yes, sir.

Q. After the contract was signed"?

A. Yes, sir. And after the understanding as I

said before.
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Q. Did Doctor Clements make any objection to

the dictation that Mr. John Douglas gave you of

the resolution that now appears in the minutes, at

the time it was given?

A. I was sitting at my desk and Mr. Douglas

was

—

Q. Will you please answer the question?

A. No, sir, he did not.

I saw the Mutual Benefit Life Insurance Com-

pany policy. I don't know whether I read it in its

entirety, I may have glanced through it.

It was stipulated that Exhibit 8 is the original

Life Insurance Policy in question and was offered

in evidence. Exhibit 8 is as follows:

DEFENDANTS' EXHIBIT No. 8.

No. 1140135.
^^"^^

. This poliey is

Received -^ hereby made 8ob

ane 1, 1926 MUTUAL BENEFIT i^l idit1on7";

.B.L.LCo. LIFE INSURANCE COMPANY j;r28?T9?5,'^copy

T \fpi n-9 ^^ which, certified
iJlie OI jQ l^y a registrar

RALPH L. CLEMENTS "^
l^' wT.r^fnIS attacnea hereto

and made a part
hereof.

E. J. MAXWELL,
Registrar.

Amount, $75000.

Date, 23d April, 1924.

Term of Life, Continuous Premiums.

Annual Premium, $2402.25.

Payable, 23d, April.

Dividends Annually begimiing with 2d policy year

as provided herein. [119—73]
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Incorporated by the State of New Jersey.

(Edition of January, 1922.)

(Form 100.)

DIVIDENDS.
Upon payment of the second year's Premium and

at the end of the second and each subsequent Policy

year, while this Policy is in force, and at the end

of each complete year of Extended Insurance, this

Policy or such Extended Insurance will be credited

with such Dividends, including the portion of the

divisible surplus accruing thereon, as may be ap-

portioned by the Directors. Dividends thus cred-

ited, except in the case of Extended Insurance,

may be applied in reduction of Premiums, or upon

the Addition, Accumulation, or Accelerative En-

dowment plan. These options will be available each

year, except that Dividends cannot be applied upon

any one of said three plans while there is outstand-

ing any credit arising from the application of Divi-

dends upon either of the other two plans. If no other

option be selected. Dividends will be paid in cash.

The stipulated payments under Settlement Option

A or B, or the instalments certainly payable under

Settlement Option C, will be increased by such

Annual Dividends as may be apportioned by the

Directors, beginning one year after the maturity of

the Policy, but such Dividends will be payable only

in cash.

Under the Addition plan Dividends are applied

at Net Single Premium Rates to the purchase of

Additional Participating Insurance (herein referred

to as Dividends Additions) payable with the Policy.
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If the Insurance has not been extended the Com-

pany, if requested will cancel any existing Divi-

dend Additions, and the Reserve thus released may

be withdrawn in cash, provided the security of any

outstanding loan shall not be impaired.

Under the Accumulation plan Dividends are re-

tained by the Company and accumulated at Interest,

compounded yearly at the rate [120—74] of three

per centum per annimi or at such higher rate as may
be determined by the Directors. The amount so

accumulated (a) will be applied automatically at

the expiry of the grace period to the settlement of

the amount then due for Premium and Interest, if

sufficient therefor; or, if not sufficient, will be ap-

plied to increase the term (but not the amount) of

Extended Insurance ; or, if not so applied, (b) may
be withdrawn in cash ; or, if not so applied or with-

drawn, (c) will be included in any cash settlement

made on the maturity of surrender of this policy,

or will be transferred to the credit of any Paid-up

Policy issued in lieu hereof.

Under the Accelerative Endowment plan Divi-

dends are applied at Net Single Premium Rates to

the conversion of the Policy into a specified Endow-

ment, the terms of which will be gradually shortened.

Upon evidence of insurability satisfactory to the

Company this Policy may be restored to the origi-

nal plan and the Reserve thus released withdrawn

in cash, provided the security of any outstanding

loan shall not be impaired.

Under the Addition, or Accumulation, or Accel-

erative Endowment plan, this Policy may be con-

verted into a fully Paid-up Participating Policy
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for a sum equal to the original amount insured,

payable at the time this Policy is payable in ac-

cordance with its original terms, and subject to

any outstanding indebtedness on this Policy, when

the entire Reserve, together with the accumulated

Dividends, if any, shall equal or exceed the Net

Single Premium therefor. Under an Accelerative

Endowment plan this Option is limited to three

months from the time when it shall first become

available.

SETTLEMENT OPTIONS.

If not assigned, this Policy may be returned to

the Company at its office in Newark, New Jersey,

with a written request for the appropriate indorse-

ment of the Policy by the Company. [121—75]

A. To have the whole, or any designated fraction,

of the proceeds of this Policy retained by the Com-
pany until the death of the Beneficiary, the Com-
pany in the meantime to pay the Beneficiary interest

on the amount so retained at the rate of three per

centum per annum, Interest payments will be made
Monthly, Quarter-annually, Semi-annually or An-
nually, as may be requested, and the first payment
will be made at the end of the period selected. A
pro rata interest payment will be made for the

time expired between the date of the last interest

payment and the date of the Beneficiary's death.

Subject to the right of the Company to require

three months' notice in writing, the Beneficiary

may withdraw at any time the amount retained by
the Company, unless the Company shall be otherwise

directed, and upon such withdrawal the interest

payments will cease.
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B. To have the whole, or any designated fraction,

of the proceeds of this Policy paid in a specified

number of equal Monthly, Quarter-annual, Semi-

annual or Annual Installments, as may be requested

(for not exceeding thirty years), the first Install-

ment being payable immediately.

C. To have payments made in the manner pro-

vided in Option B, and continuing during the after

lifetime of the Beneficiary.

The accompanying Table shows the Monthly In-

stallments payable under Option B and C. Quarter-

annual, Semi-annual and Annual Installments will

be on a pro rata basis.

If requested when any Installment certainly pay-

able under Option B and C falls due, the Company,

unless otherwise directed, will pay the then Present

or Commuted Value of such unpaid Installments

computed at the interest rate of three per centimi,

compounded annually. The commutation of a part

or the whole of the Installments certainly payable

under Option C will not affect the amounts payable

thereunder after the term during which the Install-

ments certain would have been payable.

If the Policy be not assigned, the request to

have settlement made in accordance with any one

of the above Options may be revoked if the Policy

be returned to the Company aforesaid, with a

written revocation, prior to its maturity.

At the maturity of this Policy, the Company,

unless otherwise directed, will extend the above

Options to the Beneficiary. [122—76]
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No. of
Instal-

ments

Age of Beneficiary

Monthly at Maturity
Instal- of Policy 10
ment 5 and under Years

Monthly Inst?

and during a

15
Years

ilment for number of years 8tat(

fter lifetime of Beneficiary

20 25 30

Years Years Years

12 $83.33 $3.33 $3.29 $3.23 $3.19 $3.14

24 42.28 6 3.34 3.30 3.25 3.20 3.15

36 28.60 7 3.35 3.31 3.26 3.21 3.16

48 21.77 8 3.36 3.32 3.27 3.22 3.17

60 17.67 9 3.37 3.33 3.28 3.23 3.18

72 14.94 10 3.38 3.34 3.29 3.24 3.19

84 12.99 11 3.40 3.36 3.31 3.25 3.20

96 11.53 12 3.42 3.37 3.32 3.27 3.21

108 10.39 13 3.44 3.39 3.34 3.28 3.23

120 9.48 14 3.45 3.41 3.36 3.30 3.24

132 8.74 15 3.47 3.43 3.37 3.32 3.26

144 8.13 16 3.49 3.45 3.39 3.33 3.27

No. of

Instal-

ments

Monthly
Instal-

ment

Age of
Beneficiary

at

Maturity
of Policy

10
Years

Monthly Instalment for number of

and during after lifetime of Be
15 20 25

Years Years Years

years stal

neficiary,

30

Years

156 $7.61 17 $3.51 $3.47 $3.41 $3.35 $3.29

168 7.16 18 3.54 3.49 3.43 3.37 3.31

180 6.78 19 3.56 3.51 3.45 3.39 3.32

192 6.44 20 3.58 3.53 3.47 3.41 3.34

204 6.15 21 3.61 3.58 3.50 3.43 3.36

216 5.88 22 3.63 3.58 3.52 3.45 3.38

228 5.65 23 3.66 3.61 3.54 3.48 3.40

240 5.44 24 3.69 3.64 3.57 3.50 3.42

252 5.25 25 3.72 3.66 3.60 3.52 3.44

264 5.08 26 3.75 3.69 3.62 3.55 3.47

276 4.92 27 3.78 3.72 3.65 3.57 3.49

288 4.78 28 3.82 3.76 3.68 3.60 3.51

[123--77]

300 4.65 29 3.85 3.79 3.62 3.63 3.54

312 4.53 30 3.89 3.83 3.75 3.66 3.56

324 4.41 31 3.93 3.86 3.78 3.69 3.59



George W. Coppin. 153

0. of

atal-

ents

Monthly
Instal-

ment

Age of

Beneficiary
at

Maturity
of Policy

Monthly Instalment for number of years sta
and during after lifetime of Beneficiary.

10 15 20 25 30
Years Years Years Years Years

36 $4.31 32 $3.97 $3.90 $3.81 $3.72 $3.62

48 4.22 33 4.01 3.94 3.85 3.75 3.64

60 4.13 34 4.05 3.98 3.89 3.78 3.67

35 4.09 4.02 3.93 3.82 3.70

36 4.14 4.06 3.97 3.85 3.72

37 4.19 4.11 4.01 3.89 3.75

38 4.24 4.16 4.05 3.92 3.78

39 4.30 4.21 4.10 3.96 3.80

40 4.36 4.26 4.14 4.00 3.83

41 4.42 4.32 4.19 4.03 3.86

42 4.48 4.38 4.23 4.07 3.88

43 4.55 4.44 4.29 4.11 3.91

44 4.63 4.50 4.34 4.15 3.93

AMOUNT PAYABLE MONTHLY IN LIEU OF EACH
$1,000 PAYABLE IN ONE SUM

OPTION C.

Monthly instalment for number of years stated

of Beneficiary

it Maturity
of Policy

and
10

Years

during ai

15
Years

?ter Lifet

20
Years

;ime of Benefici

25
Years

iary

30
Years

45 $4.70 $4.57 $4.39 $4.18 $3.96

46 4.78 4.64 4.45 4.22 3.98

47 4.87 4.71 4.50 4.26 4.00

48 4.96 4.79 4.56 4.29 4.02

49 5.05 4.86 4.61 4.33 4.03

50 5.15 4.94 4.67 4.36 4.05

51 5.26 5.03 4.72 4.39 4.06

[124—78].

52 5.37 5.11 4.78 4.42 4.08

53 5.48 5.19 4.83 4.45 4.09

54 5.60 5.28 4.89 4.47 4.10

55 5.73 5.37 4.94 4.50 4.11

56 5.86 5.46 4.98 4.52 4.11

57 6.00 5.55 5.03 4.54 4.12

58 6.14 5.63 5.07 4.55 4.12

59 6.28 5.72 5.11 4.56 4.12

60 6.43 5.80 5.15 4.58 4.13

61 6.58 5.89 5.18 4.58 Ages 61

62 6.74 5.96 5.21 4.59 and over

63 6.89 6.04 5.24 4.60 same as 60

64 7.05 6.11 5.26 4.60

65 7.21 6.18 5.28 4.60

66 7.37 6.24 5.29

67 7.53 6.30 5.31 Ages 66

68 7.68 6.35 5.31 and over

69 7.83 6.39 5.32 same as
65
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Monthly instalment for number of years stated
Age of Beneficiary

at Maturity
of Policy

10
Years

and during
15

Years

aft er Lifetime of Beneficiary
20 25 30

Years Years Years

70 $7.98 $6.43 $5.32

71 8.12 6.46

72 8.25 6.49 Ages

73 8.38 6.51 71 and over

74 8.50 6.53 same as

75 8.60 6.54 70

76 8.70

77 8.78 Ages 76

78 8.85 and over

79 8.91 same as 75

[125--79]

80 8.95

Ages
same

81
as

and over
80

NON-FORFEITURE PROVISIONS.
At the end of any Policy year during the whole

of which this Policy shall have been in force, or

within one month from default in Premium pay-

ments, this Policy may be surrendered to the Com-
pany at its office in Newark, New Jersey, for

:

1. Its CASH SURRENDER VALUE : or,

2. A PAID-UP POLICY payable at the time

this Policy would be payable if continued in force.

If the Policy be not surrendered as above the in-

surance will be AUTOMATICALLY EXTENDED
from date of default in Premium payments for a

sum equal to the amount of the Policy and existing

Dividend Additions, if any, less any indebtedness

to the Company hereon.

The Cash Surrender Value will be equal to the

entire Reserve, less any indebtedmess, on this

Policy, and less a surrender charge of one per

centum of the amount insured, which will be dimin-
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ished proportionally after the first Policy year so

as to be eliminated at the end of the third Policy

year.

The amount of the Paid-Up, Policy, or the term of

the Extended Insurance, will be such as the amount

of the Cash Surrender Value will purchase at net

Single Premium rates. The Paid-Up Policy or the

Extended Insurance will participate in surplus and

will be entitled to Cash Surrender Values equal to

the reserve thereon at the time of surrender, less

any indebtedness to the Company thereon.

Except as provided in this Policy any default in

Premium payments will immediately render the

Policy null and void. [126—80]

GRACE AND REINSTATEMENT. Any ar-

rears of Premium and Interest may be paid within

one month (of not less than thirty days) from the

due date; Or, if not so paid and the Insured shall

die within the said month, this Policy will be re-

garded as being then in force and the arrears will

be deducted in the settlement hereof; Or, upon a

written request filed with the Company at its office

in Newark, New Jersey, prior to or within the

said month, the arrears will be charged as an in-

debtedness against this Policy, bearing interest at

the rate of six per centum per annum, provided

the entire indebtedness then outstanding shall be

within the limit secured by the Cash Surrender

Value; Or, this Policy may be reinstated at any

time after the said month, upon evidence of insura-

bility satisfactory to the Company and pajonent

of all arrears with interest thereon at not to exceed
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six per centum per annum; PROVIDED, in any

case, the Policy has not been surrendered to the

Company.

LOANS. At any time while this Policy is in

force the Company will loan on the sole security

thereof up to the limit secured by the Cash Sur-

render Value, upon receipt of the Policy and a

Certificate of Loan satisfactory to the Company.

The loan will bear interest at the rate of six per

centum per annum and may be paid off at any time

while the Policy is in force. Its interest be not paid

when due, it shall be added to the principal, pro-

vided the entire indebtedness then outstanding shall

be within the limit secured by the Cash Surrender

Value; otherwise non-payment of interest shall

render the Policy null and void after one month's

notice shall have been mailed to the last known

address of the Insured and Assignee, if any. Loans

will not be made on Extended Insurance.

THE FOLLOWING TABLE

Shows the MINIMUM VALUES guaranteed by

this Policy for the years [127—81] stated, pro-

vided there is not outstanding indebtedness to the

Company hereon. Dividends applied upon either

the Additional or Accelerative Endowment plan

will increase the values.
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At End
of

Year

Cash Surrender
Value Loan Value

Per $1,000 Insurance

1st $ 6.55

2d 28.53

3d 50.94

4th 68.78

5th 87.04

6th 105.70

7th 124.76

8th 144.19

9th 163.95

10th 184.01

11th 204.35

12th 224.94

13th 245.76

14th 266.77

15th 287.94

16th 309.23

17th 330.62

18th 352.07

19th 373.54

20th 394.98

25th 500.51

30th 599.29

35th 688.00

40th 769.59

Automatic Paid up Policy
Extended per $1,000
Insurance Insurance

Yoara Days

2 239 $ 14

2 300 59

4 331 103

6 135 136

7 245 169

8 295 202

9 284 233

10 216 265

11 97 295

11 297 325

12 92 354

12 216 383

12 310 410

13 11 437

13 53 464

13 74 489

13 77 513

13 64 537

13 38 560

13 582

12 60 682

10 334 762

9 134 825

7 180 877

This Policy and the application on which it is

based (a copy of which is appended hereto) con-

stitwe the entire contract between [128—82] the

parties. All statements made by the Insured will,

in the absence of fraid, be deemed representations

and not warranties. No such statement will avoid
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or be used in defense to a claim under this Policy

unless it is contained in the written application and

a copy thereof be attached hereto when issued.

All calculations or Reserves and Net Single Pre-

miums will be on the basis of the American Ex-

perience Mortality with Interest at Three Per

Centum yearly, and according to the attained age

of the Insured.

No. 1140135. Organized 1845.

Important.

See indorsement

or indorsements

on fourth page.

THE MUTUAL BENEFIT LIFE
INSURANCE COMPANY

of

Newark, New Jersey.

Insured I^ Consideration of the payment of Premiums as

hereinafter provided, hereby insured the Life of

RALPH L. CLEMENTS
(herein called the Insured) whose residence is set

forth in the Application herefor; in the sum of

Amount, SEVENTY FIVE THOUSAND Dollars, for the

term of Life, payable at its office in Newark, New
When,
Where Jcrscy, to Flintcx Corporation, Incorporated under
and to
Whom the laws of the State of Ohio, its successors or as-
Payable

signs, immediately upon receipt of due proof of the

death of the Insured, Provided, however, that any

error made in stating the age of the Insured will

be adjusted by paying such amount as the Premiums

paid would purchase at the correct age. Any in-
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debtedncss to the Company on this Policy and any

deferred portion [129—83] of the Premium for

the then current Policy year beginning 23d April

will be deducted from the sum insurer,

'f If the Insured has retained such right the Bene-
iry

ficiary may be changed at any time and from time

to time while this Policy or any Extended Insur-

ance is in force and not assigned, upon return of

the Policy to the Company at its office in Newark,

New Jersey, with the Insured's written request

for the appropriate indorsement of the Policy by

the Company.

Without the consent of any Beneficiary the In-

sured may exercise any option or right retained in

the Application herefor.

ig Premiums are payable annually in advance at

the Company's office in Newark, New Jersey, or to

Agents in exchange for receipts signed by the Presi-

dent or Treasurer ; but in lieu thereof the Company
will accept semi-annual or quarterly payments. The

annual premium or the first semi-annual or quarterly

payment, as set forth in the margin, is due on the

Twenty Third day of April in each year during

the continuance of this Policy. The Premium

jy
payable on delivery hereof to maintain this Policy

until 23d April 1925 is Twenty Four Hundred and
Two Dollars and Twenty Five Cents.

This Policy will not take effect unless the Pre-

miiun payable on delivery hereof shall be actually

paid during the lifetime of the Insured,

lent ^^ assignment of this Policy shall affect the
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Company until it shall have received written notice

[130—84] thereof at its office in Newark, New
Incontesta- JerSCV
bility.

-^

'

If within on^^ year the Insured shall commit

suicide, while sane or insane, this Policy will be

null and void. Except for non-payment of Pre-

mium, this Policy will become incontestable one

year after its date of issue, if the Insured be then

living, otherwise two years after its date of issue.

THE PROVISIONS printed on the second and

third pages hereof are a part of this contract. As

to Non-forfeiture and Dividend Provisions the effec-

tive date hereof is 23d April 1924.

The Supplemental Agreement appended hereto is

hereby made a part of this contract.

IN WITNESS WHEREOF, the Mutual Benefit

Life Insurance Company has, by its President and

Secretary signed this contract at the City of

Newark, in the State of New Jersey, this Twenty

Third day of April one thousand nine hundred and

twenty four.

Eight words erased before execution.

Examined.

MG.
J. WM. JOHNSON,

Secretary.
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Age—41.

Whole Life Policy.

Premiums payable for Life.

Dividends annually beginning with 2d policy year

as provided herein.

Form 100.

JOHN R. HARDIN,
President.

Attest: S. M. DUNN,
Registrar.

Amendment of Application—Apr. 23, 1924.

[131—85]

To the Mutual Benefit Life Insurance Company, of

Newark, New Jersey:

I, RALPH L. CLEMENTS, hereby amend my ap-

plication for Life Insurance made to your Company

on the 20th day of February, 1924, in the following

particulars ; and these amendments and declarations

are to be taken and considered as a part of the said

application, and the said application and these

amendments are to be taken as a whole, and con-

sidered as the basis of the contract for insurance:

Kindly make premiums payable Annually from

date of issue.

And I hereby certify that no change has occurred

in my family history or in my condition as regards

insurability, that I have not been examined for other

insurance, nor failed to receive any insurance on
my life of the exact kind and amount applied for,

nor has any unfavorable opinion as to my insur-

ability been expressed since said application was
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made ; and that I am now in good health, as far as

I know or believe.

EALPH LEE CLEMENTS.
N. B.—Date this in full, PLACE AND DAY.

No. 193 (10-23).

THE MUTUAL BENEFIT LIFE INSURANCE
COMPANY.
Newark, N. J., April 23, 1924.

To be attached to and form a part of Policy No.

on Life of RALPH L. CLEMENTS.
IT IS UNDERSTOOD AND AGREED that the

Flintex Corporation, Incorporated under the laws

of the State of Ohio, or its successors or assigns

named in the policy shall have the right to surrender

this Policy for its cash or paid-up policy values, to

procure loans from the Company upon the Security

of the Policy, and to assign the Policy at any time,

and to exercise all other options and privileges

therein mentioned, in accordance with its terms,

without [132—86] the consent of the Insured.

JOHN R. HARDIN,
President.

J. M. JOHNSON,
Secretary.

Attest: S.M.DUNN,
Registrar.

July 28, 1925.

The Mutual Benefit Life Insurance Company is

hereby requested to change the beneficiary under
Policy No. 1,140,135, by making the Policy payable
to me, my executors, administrators or assigns.

It is understood and agreed that, without the con-
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sent of any beneficiary, I may exercise such of the

following rights and options and have "yes" written

after them. If (e), (f) and (h), or any of them,

be so exercised, I am to receive all benefits arising

therefrom.

(a) Change of beneficiaiy—Yes.

(b) Loans to pay premium—Yes.

(c) Reinstatement—Yes.

(d) Settlement Options—Yes.

(e) Surrender Options—Yes.

(f) Cash loans—Yes.

(g) Dividend Rights Prior to Maturity of Policy

—Yes,

(h) Receipt of proceeds as Endowment—Yes.

(Write "Yes" or "No" after each.)

R. L. CLEMENTS.

Part 1 of an Application for Insurance.

THE MUTUAL BENEFIT LIFE INSURANCE
COMPANY.

of Newark, N. J.

16260.

1. Name of Applicant (Print in full)—RALPH
LEE CLEMENTS. [133—87]

2. Sum to be insured—$75,000.00.
Plan of Policy Desired—Ord. Life.

3. Premium Payable? Dividends applied? ("Strike
Annually oPremium Reduction Plan ( out
Semi-annually oAddition Plan ( modes
Quarter-annually "Accumulative Plan ( not

( Desired
oAccelerative Endowment Plan.

4. Name of Beneficiary—"Alternative or Absolute.

Flintex Corporation of Cincimiati, Ohio (An
Ohio Corporation).
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B. Relationship—Vice President and Gen-

eral Manager.

5. I desire, without the consent of my beneficiary,

to exercise such rights and options as have

"Yes" written after them. (If (e), (f),

(g), and (h), or any of them are to be so

exercised I am to receive all benefits arising

therefrom.

(a) Change of Beneficiary—No.

(b) Loans to pay Premiums—No.

(c) Reinstatement—No.

(d) Settlement of Options—No.

(e) Surrender Options—No.

(f) Receipt of proceeds as Endowment—No.

(g) Dividends Rights Prior to Maturity of Policy

—No.
(Write "Yes" or "No" after each).

6. Date and Place of Birth of Applicant—Month

—July lath. Day—13th. Year—1883.
Town—Zanesville. State—Ohio. No. and

Street, or R. F. D.—2484 Observatory Road.

7. Residence—Town—Cincinnati. County—Ham-
ilton. [134—88] State—Ohio. No. of

years residing in present locality—1 year.

8. Previous Residence—Milwaukee, Wise. Ashta-

bula, Ohio. Philadelphia, Pa.

9. Business Address—Cincinnati, Ohio. 702 First

National Bank Bldg.

10. Name of Employer—Flintex Corporation.

Shall mail be sent to business or residence ad-

dress ? Business.
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11. Present Occupation—Vice Pres., Gen. Mgr.

Number of years so engaged, Six Months.

12. Occupation—Chemist at Philadelphia, Pa.,

during last Sales Mgr. Coal Company, Mil-

waukee, five years. Manufacturer, Ashta-

bula.

13. Are you married? Yes.

14. Do you contemplate engaging within the next

year in army or naval service or making

aerial ascensions? Give full particulars.

No.

15. Do you contemplate within the next year chang-

ing your residence or occupation or traveling

outside of the United States or Canada?

Give full particulars. No.

16. Did you ever apply to any agent or company

for insurance without receiving a policy of

the exact kind and amount applied for?

Give full particulars. No.

17. Present Insurance. State amount and com-

pany.

$10,000 Northwestern

5,000 John Hancock.

18. I have paid to the agent $ Nothing intended

to [135—89] be the first premiimi

on the policy applied for, the sum to be

applied in accordance with the provisions

of the binding receipt, bearing the same

number as this application, which has been

delivered to and accepted by me subject to

the conditions thereof.

I hereby apply for insurance as set forth above

and I agree that the only statements which are to
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be considered as the basis of the contract are those

made by me in this application, and any amendment

thereto, and that no one except the President, Vice-

President, Secretary, Treasurer or Mathematician

can make, alter or discharge contracts or waive

any of the Company's rights or requirements.

My acceptance of any policy issued on this ap-

plication will constitute a ratification by me of

any correction in or addition to this application,

which does not change the amount or plan of in-

surance or premium to be charged therefor, made
by the Company in the space provided therefor.

It is understood and agreed that the FLINTEX
CORPORATION, CINCINNATI, OHIO, shall

have the right to surrender this policy for its cash

or paid-up policy values, to procure loans from

the Company upon the security of the policy, and

to assign the policy at any time, and to exercise all

other options and privileges therein mentioned, in

accordance with its terms, without the consent of

the insured.

(Applicant sign or initial.)

RALPH LEE CLEMENTS.
Dated at—Cincinnati, Ohio, this 20th day of

February, 1924.

Witness—L. H. DRESBACH. [136—90]

Signature—RALPH LEE CLEMENTS.
(Signature of Applicant.)

NOTES: "If a policy be made payable to a

Beneficiary, absolutely, it would, in the event of

death of the Beneficiary prior to that of the In-

sured, be payable to the Estate of the Beneficiary,
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but if made payable alternatively, the policy would

revert to the Insured, if the Beneficiary prede-

ceased the Insured. If no Beneficiary is desired,

strike out both "Absolutely" and "Alternatively"

in the answer to question 4, and write "Self."

Application, Part 11, to the MUTUAL BENEFIT
LIFE INSURANCE COMPANY, of New-

ark, N. J.

(Answers must be written in black ink by a REGU-
LAR EXAMINER of this Company.)

11295

24. Date of Birth—July 13, 1883.

25. Have you ever changed your residence or oc-

cupation because of ill health? No.

26. Have you ever been examined for insurance

or for any purpose within a month? Yes.

Union Central Insurance, Cincinnati, Ohio.

""If a term premium is desired, state clearly

under remarks whether the first regular premium

is to be with the term premium, or if the term

premium only is to be payable on delivery of policy.

No. A-9 Edition of 1922 (7-23—No. 290287.)

27. Has any unfavorable opinion as to your in-

surability ever been expressed? No.

28. B. Do you contemplate a surgical operation?

No. [137—91]

27. B. Have you had any reason during the past

six months to think that you might be physi-

cally impaired, temporarily or othei'wise?

No.
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28. State of
Health- Age Specific

Age if if poor,

living explain

of of

death death
Dura- Previoua

Cause tion health

Father 65-70 D.K. Pneumonia 1 Wk Good

Mother 55-60 D.K. Appende- 10 Da "

citis

Brothers None

Sisters None

Father's Father 75-80 Unknown

Father's Mother 75-80 u

Mother's Father 80 u

Mother's Mother 94 if.

29. Which brothers or sisters are half related"?

B. By which parent are they related to you?

30. A. For what have you had medical or sur-

gical advice during the past seven years'?

Nothing.

B. Dates. C. Duration .

D. Physicians consulted. .

31. Have albumin, casts or sugar ever been found

in your urine? No. (If so, give details

and mail specimen to Home Office.)

B. Has anyone within six months examined

your urine? (Give dates and results.)

Yes, a week ago for insurance.—Normal.

32. Have you within two years been associated

with [138—92] a case of tuberculosis?

No.

33. A. What injuries or accidents have you had?

B. When. C. Results. None.

34. Have you had rheumatism or gout? No.
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35. Are you or have you ever been subject to dys-

pepsia 1 No.

36. Have you a hernia or rupture, and if so do

you wear a truss? No.

37. Have you ever had any of the following 1

(Each question must be read, answered

"Yes" or "No" and details entered under

"Remarks.")

Paralysis or ap/^oplexy? No.

Loss of consciousness?

Epilepsy or insanity?

Dizziness or vertigo?

Palpitation or pain about the heart?

Asthma or shortness of breath?

Frequent headaches?

Nervous exhaustion?

Bronchitis or chronic cough?

Pneumonia or pleurisy?

Spitting or vomiting of blood?

Frequent diarrhea?

Appendicitis ? Yes.

Ulcer of stomach or duodenum? No.

Jaundice, biliary colic or gallstones?

Fistula or bleeding piles?

Kidney colic, calculus or gravel?

Difficulty in urination?

Varicose veins?

[139—93]

Tumors, ulcers or enlarged No.

Goitre? "

Syphilis? "

Pellagra?
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Hip disease?

Curvature or disease of the spine?

Defects of eyesight or hearing?

Discharge from the ear?

Any other disease?

REMARKS

:

APPENDECTOMY—10 years ago.

38. During the past two years what has been your

average daily use of alcoholic beverages?

Not daily—occasionally.

38. B. State kind and largest quantity used at

any one time: A light beer or ale.

C. Did you drink to excess or to intoxica-

tion at any time, during the past five years?

When, and how often? No.

D. Have you ever used opium, morphine or

cocain, or been treated for the alcoholic or

drug habit ? No.

Examined at—Cincinnati, on the 20th day of Feb.

1924.

Witness—DUDLEY DROC, M. D.

Signed—RALPH L. CLEMENTS,
(In Presence of Examiner.)

No. 204039.

TESTIMONY OF ANDREW T. MATTHEW,
FOR DEFENDANTS.

ANDREW T. MATTHEW, produced as a wit-

ness, testifying on [140—94] behalf of the de-

fendants as follows:

I am the administrator of the estate of Dr.

Clements, deceased, and one of the defendants in
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(Testimony of Andrew T. Matthew.)

this case. The probate proceedings are still pend-

ing in Alameda County, this state. I am now act-

ing as administrator.

As administrator there came into my hands a

life insurance policy issued by the Mutual Benefit

Life Insurance Company, the one that was intro-

duced in evidence here.

I collected and paid out approximately $75,-

000.00.

In the estate the probate court allowed Mrs.

Clements a family allowance of $500.00 a month.

There was a claim presented by Nan C. Kelly

in the estate for the sum of $75,000.00. That claim

was afterward compromised in the sum of $40,-

000.00.

I rendered an accounting in the proceedings.

In that accounting I set up the receipt of the pro-

ceeds from the Mutual Life Insurance Policy. I

also set up the sums alleged in my answer and

other items that I paid out. The items contained

in my answer are true and correct.

I paid out, under the direction of the court, on

partial distribution, the sum of $40,000 to Mrs.

Kelly.

I also paid out to Mrs. Clements the sum of

money set out in my answer. The amount of

money remaining in my hands as administrator

as receipts from insurance policy, is the amount

designated in my answer on file in this action.

The decree directing me to distribute these

moneys was duly made and given by the Superior
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(Testimony of Andrew T. Matthew.)

Court of the County of Alameda, State of Cali-

fornia, on the 28th day of April, 1927.

Mr. DINKELSPIEL.—Your Honor, we cannot

see the relevancy of any judgment in the Superior

Court of Alameda County in this proceeding here

in this court. That decree, or judgment, or

[141—95] whatever it may have been, made in

the estate proceedings, cannot be binding on the

plaintiff in this action. The plaintiff in this action

was not a party to that proceeding. This is an

action under Section 70E of the Bankruptcy Act,

and also an action in equity for the cancellation

of a void contract as against the Flintex Corpora-

tion and Coppin, Trustee.

Mr. JONES.—Our point is this: That it was

money paid out pursuant to an order made by the

Superior Court of the County of Alameda, State

of California, in accordance with the Code.

The COURT.—I think if it was paid before they

had news of this claim it might protect him. He
may answer. I not competent or material the

Court will ignore it.

WITNESS.—(Continues.) That order to my
knowledge has never been appealed from.

This order was made and this money paid out

before I had any knowledge of this controversy,

absolutely.

All of the allegations in regard to receipts and

disbursements made by me pursuant to the order

of court are true and correct.
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(Testimony of Andrew T. Matthew.)

Cross-examination.

I have not the figures of the inventory of the

estate of Ralph L. Clements in my mind. The

statement is submitted there. There was nothing

in the estate other than the $75,000 insurance

policy.

Yes, there were other property besides the pro-

ceeds of the life insurance policy in the estate.

There was real estate. Real estate say—worth ap-

proximately $10,000.00.

That is the inventory there as I remember it.

There was also a small policy I think. I cannot

remember the figures now.

There was no money in the bank to my knowl-

edge, at the time of Doctor Clements' death which

came into my hands as administrator. [142—96]

There were no stocks or bonds to my knowledge.

I kept the $75,000.00 in a separate account.

Under my name as administrator.

(Testimony of Andrew T. Matthew.)

Redirect Examination.

All of the funds received in the estate were kept

in the one account. This house which was part of

the property of the estate was set aside by an order

of the Superior Court in the probate proceedings,

to the widow, as a homestead.

The other money I received was about $1500.00

for the sale of an automobile. That money was put

in the account and used by me for paying expenses

of the estate, such as attorneys ' fees and the like.
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TESTIMONY OF MRS. KELLY, FOR DE-
FENDANTS (RECALLED).

Mrs. KELLY, recalled.

I have heard Mr. Matthew's statement that $40,-

000.00 was paid to me by way of compromise of

claim for $75,000.00 I had against the estate. That

statement is true.

Cross-examination.

I brought a legal action against the estate before

my claim was compromised.

Q. What did you do with the money that you re-

ceived from Mr. Colston ? A. I put it in the bank.

Q. What bank? A. The San Francisco Bank.

Q. On California Street, above Montgomery?

A. Yes, it is up there somewhere, I don't know
the streets up there.

Q. Was it deposited in your name?

A. Yes, sir; it was.

Q. Is it still there? A. Part of it. [143—97]

Q. How much of it? A. Really, I don't know.

Q. About how much of it?

A. I could not tell you.

Q. How much did you spend.

A. I don't know that.

Q. Have you a record of it ? A. No, I have not.
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DEPOSITION OF CHAS. E. DOUGLAS, FOR
DEFENDANTS.

Deposition of CHAS. E. DOUGLAS, taken in

Cincinnati, Ohio, on May 27, 1930, at which time he

testified as follows:

My name is Charles E. Douglas. My voting resi-

dence is Pensacola, Florida. I am now living in

New York City, New Yorker Hotel. I am Local

Manager for the John Douglas Company, which is

located in Cincinnati, Ohio. I have previously tes-

tified in this case by deposition and was a stock-

holder and director of the Flintex Corporation. I

became a director in the summer of 1924. I was

elected vice-president. I was director on June 30th,

1925. I recall the meeting of the directors held

on June 30, 1925. At that meeting the directors

present were Mr. Anthony Bullock, Mrs. Nan Kelly,

Dr. Clements, R. J. Douglas and myself. John

Douglas, my father, was not present. The contract

between the Flintex Corporation and Dr. Clements

was approved at that meeting. It had been previ-

ously written. This contract was either drawn by

Mrs. Kelly or somebody representing Dr. Clements,

it was not drawn by any of the directors of the

Flintex Corporation, outside of Mrs. Kelly and Dr.

Clements. I had read the contract prior to that

meeting of the directors. I had obtained advice

upon it, previous to this meeting. The contract

was taken by us to Hollister, Taft & Hollister for

legal advice. They are attorneys in the City of

Cincinnati. After conferring with Mr. Hollister
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of that firm I took the contract up with my
father. [144—98]

I discussed the contract with Dr. Clements prior

to the June 30, 1925, meeting. The only under-

standing and agreement I had aside from the con-

tract was that I was to buy his stock that he held

in the Flintex Corporation. That stock was bought

by me personally for $5,000.00. My father had

nothing to do with the purchase of the stock from

Dr. Clements. I first learned that the Flintex Cor-

poration carried life insurance upon the life of Dr.

Clements, after he resigned on June 30, 1925, a few

days afterwards. Dr. Clements then came to me
and asked me if he could not have the policies that

the company were carrying upon him and I asked

him how much they were and he told me the amount.

I then had a talk with Mrs. Kelly about these poli-

cies and found there was some money due on the

policies, that had been previously obligated to the

company in the form of notes, to pay the premium.

One of these notes was to the Union Central Life

Insurance Company for something like two thou-

sand or two thousand five hundred, in there some-

where, and after talking to Mrs. Kelly about it I

thought these policies were a liability to the Flintex

Corporation and that they would be of no value to

us, that we would have to pay out money to keep

them going, and personally I thought we should

get rid of them.

A few days later Dr. Clements came to me and

said that the Insurance Company would not surren-

der those without authorization from an officer in
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the company. By surrendering them I mean, would

not allow them to be transferred and he could not

get the benefit of those policies without an official

of the company signing a release to the Insurance

Company. The Insurance Company agent came

out with a card and I signed it as vice-president of

the company, and that the last I heard of it for a

few days.

I have seen the minutes of July 8, 1925, in the

minute-books of the Flintex Corporation. These

minutes were prepared by Nan Kelly, secretary of

the Flintex Corporation. She explained it to me at

[145—100] the time that it was merely a matter

of form. She drew these minutes up and I thought

it was necessary to have that sort of minutes or

form to give to the Insurance Company to show

that the authorization was all right for the transfer

of those policies. I read these minutes before I

signed the minutes as chairman. There was no

meeting of directors held on July 8th, 1925. I made

no report to John Douglas, Mr. Bullock, Ralph

Douglas or the other directors with regard to the

minutes of Juty 8, 1925, and the transfer of these

two insurance policies to Dr. Clements.

I was present at the directors' meeting of Sep-

tember 15, 1925. Mr. Ralph Douglas was there.

Mrs. Kelly resigned as secretary September 15

(1925). Doctor Clements was not there. The min-

utes of the meeting of June 30th, 1925, were not

dictated or prepared by my father, John Douglas.

The minutes of the meeting of directors of July 8,

1925, were not read. The minutes of June 30, 1925,
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meeting were prepared by Mrs. Kelly. There was

no agreement that Dr. Clements was to remain with

the Flintex Corporation three (3) months after his

resignation of Jmie 30, 1925. After he resigned

June 30, 1925, he came to the place of the Flintex

Corporation and we had a talk as to what I could

do to help out relative to formula and so forth,

and I agreed to pay Dr. Clements a certain amount

of money if he would render me his personal ser-

vices for three months. He came around the plant

and consulted with me in a very small way for a

week or ten days, then left for California, was gone

several weeks in California, returned to Cincinnati

and came out to the Flintex Corporation, bringing

with him a man from California who presumably

was interested in the manufacture of rubber goods,

and I understood that Dr. Clements was going to

start a plant in California to manufacture rubber

goods. I paid Dr. Clements the money that I agreed

although I didn't think he had earned it. He as-

sisted me very little, his services were of practically

no value [146—101] whatsoever. Oh, he would

talk to me about how good this was and that was

and what this formula would do and that formula

would do and in the aggregate it didn't amount to

over four or five hours conversation. I think Dr.

Clements was in Cincinnati September 15, 1925.

I think he left for California immediately after

September 15, 1925.

I borrowed $5,000.00 and the check was made pay-

able to me and I endorsed it and gave check to Dr.
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Clements and he turned over his stock at the time

I gave him his chvck. That took place between the

1st and 10th of July, 1925. Dr. Clements had no

complaint whatever in regard to the terms of the

contract that was approved on June 30, 1925.

Cross-examination.

I am forty-eight years old. Prior to the time I

went with the Flintex Corporation I was with the

John Douglas Company in a sales capacity. My
duties entailed everything from working in the

nickel-plating plant, through the manufacturing—all

through the process of manufacturing connected

with the John Douglas Company, up into the sales.

When I entered the John Douglas Company I was

nineteen years old. Up until I was employed by the

Flintex Corporation, I was with the John Douglas

Company, except about four years when I was doing

work for the United States Government, in the

nature of engineering.

During the time I was engaged with the John

Douglas Company I did have something to do with

the executive work. I was in charge of all the

sales and promotion and development of the John
Douglas Company. I was never a director of the

John Douglas Company. I had to do with the busi-

ness management of the sales department. This

brought me in contact with the public generally.

I am not a college graduate nor a high school grad-

uate. I attended the public school at Norwood,

Ohio. [147—102]
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John Douglas was not present at the meeting of

June 30th, 1925.

The check that I gave Dr. Clements for $5,000.00

for his stock in the Flintex Corporation was a check

that was drawn upon the John Douglas and made

payable to me and that check was delivered to Dr.

Clements for his stock. I was not a stockholder

at that time. Prior to June 30, 1925, I had been

a director ^f the Flintex Corporation, but took no

active part. At that time I had been a director for

about a year. During that time I had access to

the books. Before I paid the $5,000.00 to Dr. Clem-

ents I did not make an investigation of the assets

and value of the Flintex Corporation. John Doug-

las was in a way in very close touch with the affairs

of the Flintex Corporation, and it is a fact that he

was a man that understood the details and values

of property.

Q. Do you know whether or not he had previously

gone over the accounts and the financial condition

of the Flintex Corporation?

A. The John Douglas Company had put a con-

siderable amount

—

Q. No, read the question.

(Question read to the witness.)

A. Previous to what?

Q. To the time you delivered the five thousand

dollar check. A. Whether Mr. John Douglas had %

Q. Yes.

A. He knew the company was in bad financial

shape

—
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Q. No—I move to strike the answer as not re-

sponsive.

A. I presume that Mr. John Douglas knew the

financial situation of the Flintex Corporation.

Q. Who was the auditor at that time of the John

Douglas Company? [148—103] A. Auditor?

Q. Yes, the man that took care of the

—

A. The secretary? The secretary of the John

Douglas Company was Mr. C. H. Schultz.

Q. What position did Mr. Bullock occupy at that

time?

A. Mr. Bullock was interested in some other busi-

ness.

Q. He was not interested in the John Douglas

Company at that time? A. At no time.

Q. In what capacity was Mr. Focks employed by

the John Douglas Company?

A. Assistant bookkeeper.

Q. He was also an accountant, was he not?

A. I don't know what letters he holds as account-

ant.

Q. Do you know whether or not he was the man
whom the John Douglas Company employed for the

purpose of making out their balance sheets and as-

certaining the financial standing from time to time

of the John Douglas Company ?

A. He did some preparatory work of that kind

of detail.

Q. Prior to the time that you delivered this check

for the stock, this five thousand dollars, do you
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know whether or not Mr. Focks had examined the

financial condition of the Flintex Corporation?

A. I do not think he did.

Q. Do you recall whether or not prior to that

time, that John Douglas had employed Mr. Focks

to go over the books and accounts and the property

of the Flintex Corporation?

A. Mr. Focks did not, to my knowledge, examine

the books of the Flintex Corporation prior to his

employment by the Flintex Corporation.

Q. Then you don't know of his having done that

and report [149—104] to John Douglas that he

found the books of account correct and the values

as therein contained were in accordance with the

condition of the property at that time ?

A. I don't think Mr. Focks made such a report.

Q. In your prior deposition you were asked this

question: "Did you have any such agreement with

R. L. Clements that Life Insurance policies would

be transferred to him?" (Page 104.) Do you re-

member that question being asked you?

A. Oh, I remember there were some questions

asked me

—

Q. No, no, was that question, or was it not, asked

you at the time of the taking of those depositions?

A. I would have to refer to the legal documents

—

Q. That is, the former deposition?

Q. That is, the former deposition? A. Yes.

Q. In other words, without referring to the depo-

sitions you would not know what questions were

asked you, is that right?
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A. I don't know what that particular question

was, I know there was a lot of questions asked me.

Q. Have you any recollection of that particular

question being asked you?

A. Regarding insurance policies'?

Q. That question I just read you—and to that

question you answered: "Only when the insurance

man came out from the Insurance Company, Dr.

Clements had suggested to me a few days before

if he could not have the policy, and I asked Mrs.

Kelly if there was any money due on them and she

said yes, and I thought they were a liability to the

company instead of an asset." To the question

heretofore quoted did you make the answer which

I have just read? A. Yes, sir.

Q. Who was this insurance man to whom you re-

ferred ?

A. A representative of the Insurance Company.

[150—105]

Q. What was his name? A. I don't know.

Q. Did you know when you gave this deposition

before, the man's name?

A. No, I didn't know his name then—^the man
that we did business with in the Union Central was
Billy Bass, but the other man I didn't know.

Q. Well, was it Bass that you referred to?

A. Bass I referred to in my deposition before,

that was relative to collecting money on notes

—

Q. Just a moment, don't let us get too far ahead

—

in this answer I have referred to in your former

deposition did you refer to Mr. Bass when you said

the insurance man ? A. In some of my answers

—
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Q. No, in this answer.

A. The man that came out

—

Q. No, read the question.

(Last question read to the witness.)

A. The insurance man

—

Q. No, note the question, Mr. Douglas, what I

want to know particularly. A. Yes.

Q. Now, was that insurance man Mr. Bass?

A. You understand there were two policies.

Q. Well, I know, I don't care anything about that.

You referred here to an insurance man?

A. Yes.

Q. Was that insurance man Bass that you re-

ferred to in this answer?

A. Bass was the man with the Union Central

Life Insurance Company.

Q. I know that. Was it Bass you referred to

when you [151—106] you spoke of the insurance

man coming there?

A. The insurance man to do what?

Q. I don't know, I am asking you the question.

In this answer you said :

'

' Only when the insurance

man came out from the Insurance Company," was

this insurance man that you referred to in this an-

swer William Bass? A. It was not.

Q. Well, was it Drewry?

A. I don't know the man's name, I would not

know him if I saw him.

Q. Was that prior to June 30th, 1925?

A. No, sir.

Q. I refer you, Mr. Douglas, to page 222 of the
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former depositions taken in this case and particu-

larly to the letter which is started on that page

addressed to Mrs. N. C Kelly, secretary and treas-

urer of the Flintex Corporation, and ask you to

examine that letter and state whether or not you

had seen that letter prior to June 30, 1925?

A. (Witness examining former deposition.) I

have no recollection of ever seeing that letter.

Q. As vice-president of the Flintex Corporation

did you have charge of all the correspondence of the

company at that time? A. June 27th? No.

Q. Well, from the time that you were elected

vice-president on June 30th, 1925, you had charge

of the correspondence of the company, did you not?

A. I did not go with the Flintex Corporation until

June, 1925—that is when I went over there to work.

Q. Well, that is the time that you became vice-

president? A. Yes, sir.

Q. After that you had charge of all the corre-

spondence that came into the company, did you

not? [152—107] A. With Mrs. Kelly.

Q. And you had access to all the books, records

and files of that corporation ?

A. I never looked at anything—yes.

Q. And you as vice-president gave your personal

attention to the affairs of the office in the company?

A. To the affairs in the manufacturing and mostly

—Mrs. Kelly attended to the office details.

Q. But did you not know about the correspondence

and the office business of the company during that

period ?
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A. That was left almost entirely to Mrs. Kelly.

Q. No—did you know about it?

A. Not all of it, no.

Q. Do you know where the policies of insurance

were kept prior to June 30th, 1925?

A. No, I do not—^to my knowledge.

Q. Did you know where they were kept after-

ward? A. Mrs. Kelly had charge of those.

Q. Do you know where they were kept ? A. No.

Q. Do you know who delivered the policies to Dr.

Clements? A. When?
Q. When they were delivered to him? A. No.

Q. You were in charge of the Flintex Corpora-

tion as its vice-president from June 30th, 1925, until

October, 1926, when it was declared a bankrupt,

were you not ? A. I was.

Q. During all that period, then, you were in actual

charge of the business affairs of the Flintex Corpo-

ration, were you not ?

A. I was in charge as officer of the company to

try to [153—108] help pull it out of its diffi-

culties.

Q. During the time that you were acting as the

vice-president and manager of the Flintex Cor-

poration, from June 30th, 1925, until you left the

company in July, 1926, the company was engaged

in the manufacture of toilet seats, was it not?

A. We were trying to make toilet seats.

Q. Did you manufacture them?

A. Not successfully.

Q. Well, I move to strike out the answer of the



George W. Coppin. 187

(Deposition of Chas. E. Douglas.)

witness as not being responsive—I will ask you the

question again: Did you manufacture toilet seats?

A. We made toilet seats.

Q. What became of those toilet seats that you

made?

A. We sold them to the John Douglas Company

and we sold them to other jobbers in the United

States, and carried salesmen to solicit business and

sell those seats.

Q. Those seats were made from the formula

that was taken over by the Flintex Corporation

from Dr. Clements?

A. They were not entirely.

Q. When you paid the five thousand dollars to

Clements for his stock, did you pay five thousand

dollars without any investigation on your part as

to the financial standing or the value of the prop-

erty on hand of the Flintex Corporation at that

—

A. I bought the stock from Mr. Clements

—

Q. Wait a minute, you don't seem to grasp these

questions.

(Last question read to the witness.)

A. I did not make a rigid investigation.

Mr. BRADLEY.—Mr. Douglas, answer the ques-

tion if you can and then if you want you, explain

them afterwards.

A. All right.

Q. So you want us to understand the^ that you

paid Clements [154—109] the sima of five thou-

sand dollars without knowing what you were buy-

ing, is that it ?
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A. It is not it. I paid Dr. Clements five thousand

dollars for liis stock, hoping that I could pull the

Flintex Corporation out of the hole financially that

they were in and if I could do that I considered

that I had made a fair investment. I found

—

Q. Now, wait a minute. f
Mr. BRADLEY.—You have answered the ques-

tion. You can't volunteer anything.

Q. That being true, Mr. Douglas, in order to

pull the Company out of the hole as you say, that

required close attention on your part as to the

business affairs of that Corporation after you had

charge of it?

A. Of the manufacturing end, yes.

Q. Well, all the profits were made from manu-

facturing, were they not?

A. They were—if any.

Q. So you then did keep in close touch with the

affairs and financial condition of the Flintex Cor-

poration after you became vice-president of the

company ?

A. As long as Mrs. Kelly was secretary of the

company I left all details relative to finance and

office management to her.

Q. Well, she was only secretary until the fol-

lowing September, 1925—from September 15th,

1925, until you left the company Mrs. Kelly was

not there?

A. From September until I left—yes.

Q. After Mrs. Kelly left the company, you and

Mr. Focks had charge of it—that is, the business

end of the company, did you not?
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Mr. BRADLEY.—Counsel for Trustee wants to

again object to any testimony relative to the oper-

ation of the Flintex Corporation [155—IIQ]

after the two insurance policies in question were

transferred to Dr. Clements, the issues being the

transfer of the said policies, the consideration, if

any, for their transfer, and the financial condition

of the company as of that time.

A. We did.

Q. You knew that the policies involved in this

lawsuit had been transferred to R. L. Clements?

A. I knew that they were going to be transferred

to Dr. Clements, or I presumed so—I want to cor-

rect myself, that they were transferred to Dr.

Clements, he explaining it to me that he wanted

them for his wife.

Q. So that you actually knew in July, 1925, that

the policies had been transferred to Clements, did

you not?

A. I knew they were going to be transferred.

Q. Did you know that they had actually been

transferred? A. I did not, no.

Q. Did you inquire into the matter at all ?

A. I did not.

Q. You knew then, according to your claim, that

those policies were the property of the Flintex

Corporation, did you?

A. I knew they were the property of the Flintex

Corporation.

Q. And as vice-president, you did not pay any

attention to what became of them, is that true?
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A. I left that detail to Mrs. Kelly.

Q. No—read the question.

(Question read to the witness.)

A. I had no interest in the iDolicies.

Q. No—read the question again.

(Question again read to the witness.)

A. It is not true. :1H

Q. What did you do with reference to the poli-

cies? [156—111] A. Mrs. Kelly—

Q. No, what did you do?

A. I did nothing with the policies.

Q. Did you make any inquiries as to what be-

came of them?

A. I asked Mrs. Kelly about the policies, as to

monies that were owing on them. H
Q. I know, but as to what became of the policies,

did you make any inquiries to ascertain what be-

came of the policies'?

A. I made no inquiries, to my knowledge, after

I signed the slip of paper from the Insurance Com-

pany, as an officer of the company, to let Clements

get the policies.

Q. After that you paid no attention to them?

A. I did not.

Q. Now, you say that John Douglas was not

present on June 30, 1925, at that meeting?

A. He was not.

Q. I call your attention to the record in the

minute-book of the Flintex Corporation, of the

minutes of June 30th, 1925, and ask you to examine

the signature purporting to be that of John Doug-

I

i
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las and state whether or not that is John Douglas'

handwriting? A. That is his signature.

Q. And I call your attention to the close of the

minutes of June 30th, 1925, meeting, where it re-

cites: "There heing no further business to come

before the meeting it was upon motion duly made,

seconded and carried, adjourned sine die/' I ask

you whether or not the signature appended to the

portion of the minutes which I have just read is

that of John Douglas?

A. That is Mr. John Douglas' signature.

Q. And in his own handwriting?

A. That is his handwriting. [157—112]

Q. Calling your attention to the minutes of the

Flintex Corporation as contained in the minute-

book for the meeting of July 8th, 1925, I will ask

you to examine the minutes of that meeting and

state whether or not the signature attached to the

minutes is in your own handwriting?

A. That is mine.

Q. So that on July 8th, 1925, you as an officer

of the Flintex Corporation had signed the minutes

of that meeting which authorized the officers of

that Corporation to transfer the policies to R. L.

Clements? A. I signed it.

Q. You knew that the Mutual Benefit Life In-

surance policy referred to in the minutes of that

meeting was the policy over which the proceeds

are in dispute in this action?

A. There was no regidar meeting.
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Q. No—read the question—I move to exclude

the answer as not responsive.

(Question read to the witness as follows: "You
knew that the Mutual Benefit Life Insurance policy

referred to in the minutes of that meeting was the

policy over which the proceeds are in dispute in

this action?")

A. I understand that that is it.

Q. When you held the meeting of September

15th, 1925, you knew that this policy in the Mutual

Benefit Life had been transferred to R. L. Clem-

ents, did you not?

A. I knew that I had signed the paper for the

transfer of such policy.

Q. And as far as you knew, the policy had ac-

tually been delivered to Clements at that time,

had it not?

A. I did not know whether it had been or not.

Q. I call your attention to the signatures on the

waiver [158—113] of notice of the meeting of

September 15th, 1925, and ask you to examine the

same and state whether or not Jiose signatures are

in the actual handwriting of the parties whose

names purport to be subscribed thereto?

A. The signatures are of the people that signed.

Q. At the meeting of September 15, 1925, Mr.

Bernard G. Focks was elected as one of the di-

rectors of the Flintex Corporation? A. He was.

Q. Now on September 15, 1925, there was a reso-

lution passed at that meeting which reads as fol-

lows: "Be it resolved that the Fourth & Central
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Trust Company be presented with a copy of these

minutes relative to change in Board of Directoi-s

and officers of Secretary and Treasurer. Mr. Ralph

J. Douglas moved adoption of the above resolution

and the same being seconded by Mr. Charles E.

Douglas, was passed by a unanimous vote of all

directors present. No further business coming

before the meeting same was, upon motion duly

made, seconded and unanimously carried, ad-

journed s^ine die/' Signed Bernard G. Focks, Sec-

retary, John Douglas, Chairman.

Will you kindly examine what I have read and

state whether or not the signature appended to

that which I have just read is the actual signature

of John Douglas?

A. That is his signature.

Q. There was a meeting of the Board of Di-

rectors of the Flintex Coi-poration called for

October 14th, 1925, was there not?

A. I am not sure.

Q. Well, examine the record—are you familiar

with the records?

A. These records were kept by the secretary of

the company—I did not bother with them much.

[159—114]

Q. On January 12, 1926, you had a regular an-

nual meeting of the stockholders of The Flintex

Corporation, did you not? A. We did.

Q. The minutes recite: The stockholders present

in person or by proxy at that meeting, that record

is true, is it not ? A. To my knowledge it is time.
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Q. Were you present at that stockholders' meet-

ing on January 12, 1926? A. I was.

Q. And at that time you were still the acting

and elected vice-president and manager of the

Flintex Corporation? A. I was.

Q. And in actual charge of the business of that

concern ?

A. I was. I had charge of the manufacturing

end

—

Q. You have already said that.

A. —and the financial end and the minute-books

and so forth were taken care of by the secretaries

of the company.

Q. Now at that time Gano & Cherrington had

made a financial report to the company as to the

financial standing of the Flintex Corporation for

the consideration of the directors and stockholders

had they not? A. They did make a report.

Q. Had you examined that report? A. I did.

Q. And it was substantially correct?

A. It was pretty rotten

—

Q. No, was it substantially correct?

A. I imagine so.

Q. Well, let's get rid of the imagination and

state whether or not it was?

A. Well, they made it. [160—115]

Q. They were good, substantial auditors?

A. Auditors and accountants.

Q. Men that had a good reputation for ability

and integrity, had they not? A. Yes.

Mr. BRADLEY.—I object to the question and
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move the answer go out, as being immaterial, ir-

relevant and incompetent as to what some firm of

auditors was in January, 1926.

Q. Now, at the January 12th, 1926, meeting of

stockholders, the directors named at that meeting

were actually elected for the ensuing year, were

they not?

Mr. BRADLEY.—I object to that question, the

minute-book and the records are the best evidence

and speak for themselves.

A. Some did not want to be.

Q. I know, but they were actually elected,

weren't they? A. We had a meeting—

Q. Well, is this true or false: "The Chairman

thereupon declared the above-named gentlemen

duly elected directors of the company"—is that

declaration true or false? A. True.

Q. But you, as vice-president of the Flintex

Corporation at that time, was at no time in con-

nection with that annual meeting of stockholders

of the Flintex Corporation, reported to the stock-

holders that these insurance policies on the life of

R. L. Clements, issued by the Mutual Benefit Life

Insurance Company of Newark, New Jersey, had

been transferred to R. L. Clements.

A. I don't think I did.

Q. Now after the new directors were elected, as

shown in the minutes of the meeting of the stock-

holders of the Flintex Corporation on January 12,

1926, the directors held a regular directors' meeting

as shown by the minutes of the directors' meetings?

[161—116]
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A. That was prepared by Mr. Focks.

Q. Well, did they hold a meeting on Januaiy

12th?

A. After the annual stockholders' meeting?

Q. Yes. A. I don't know—I imagine we did.

Q. Well, are you imagining or guessing or stat-

ing facts?

A. I don't know, I didn't attend to that part of

the business.

Q. Well, would you know whether or not you

attended that directors ' meeting ?

A. I was there at the stockholders meeting that

I know about—and then we had a directors' meet-

ing.

Q. Well, where it recites in these minutes of the

directors meeting, among those present Charles E.

Douglas

—

A. They were not all present.

Q. Well, the directors elected you as vice-presi-

dent at that meeting? A. Yes.

Q. Were you present when they elected you as

vice-president at that meeting? A. Yes.

Q. Were you present when they elected you vice-

president ?

A. I was present. That was written merely as

a matter of form.

Q. I didn't ask you about a matter of form, I

am asking you about facts. Now on July 9, 1926,

the Board of Directors of the Flintex Corporation

held another meeting, did it not?

Mr. BRADLEY.—I object to the question as

I
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being irrelevant, immaterial and incompetent as to

any stockholders or directors meetings held after

the transfer of the insurance policies to Dr. Clem-

ents.

Q. Answer the question. [162—117]

A. I don't know whether they held a meeting

in July or not.

Q. Well, referring to the minutes of the July

9, 1926, meeting of the Board of Directors of the

Flintex Corporation, will you examine what pur-

ports to be the minutes of that meeting and state

whether or not those minutes are true or false

—

or whether they substantially recite what took

place at that time?

A. I was not at that meeting—I don't know.

Q. At that time you had disposed of your stock

in the company? A. I had not.

Q. Well, where it recites in this meeting that

Mr. Charles E. Douglas had disposed of all his

stock in the corporation and he could no longer

hold office, that is an error?

A. I don't know anything about that, I wasn't

there.

Q. Now, on July 15, 1927, the minute-book of

the Flintex Corporation shows that there was a

special meeting of the board of directors held on

that day? A. 1927?

Q. Yes.

A. I don't know anything about it, I was not

there.

(By Mr. McCUE.)
Q. Mr. Douglas, during all of the time that you
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were with the Flintex Corporation, from June 30,

1925, and up until you left the company some time

in June or July, 1926, there was no objection, to

your knowledge, by any of the stockholders, di-

rectors or officers of the Flintex Corporation by

reason of the policies of insurance involved in this

lawsuit having been transferred to R. L. Clements.

A. There was no complaint.

Q. And no objection of any kind reported?

A. No.

Q. The Flintex Corporation neither through

you or any of [163—118] its officers, directors,

or stockholders, never in any manner prior to the

time the company was declared bankrupt, repu-

diated or rescinded the proceedings had at the

meeting of the Flintex Corporation on July 8,

1925?

Mr. BRADLEY.—I object to the question for

the reason that it is based on a false premise, there

being no testimony by any witness that the officei's,

directors or stockholders of the Flintex Corpora-

tion had any knowledge of any such transfer.

A. There was no meeting on July 8th

—

Q. I am not talking about the meeting—just note

the question. A. Not to my knowledge.

Q. The first time then that anybody ever ques-

tioned the regularity of the proceedings of the

Board of Directors of the Flintex Corporation, as

shown upon the minutes in the minute-book had

upon July 8th, 1925, was made by the Trustee in

Bankruptcy, is that true?
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Mr. BRADLEY.—I object to that question as it

asks for a conclusion of this witness without any

evidence of opportunity of knowledge on his part.

(Last question read to the witness as follows:

*'The first time then that anybody ever questioned

the regularity of the proceedings of the Board of

Directors of the Flintex Corporation, as shovni

upon the minutes in the minute-book had upon

July 8th, 1925, was made by the Trustee in Bank-

ruptcy, is that true?")

A. I don't know.

Q. Well, do you know of your own knowledge

that during the time that you were acting as vice-

president and director of the Flintex Corporation,

after June 30, 1925, that this transfer of the policies

to Clements was questioned by any officer or stock-

holder of [164—119] the Flintex Corporation?

A. I don't know, I don't think it was.

Redirect Examination.

Q. Mr. Douglas, do you know of any stockholder,

officer or director of the Flintex Corporation other

than yourself, having had any knowledge of any

action upon your part or upon the part of anybody

else, as to the transfer of these policies to Dr. Clem-

ents?

Mr. McCUE,—That question is objected to on the

ground that it is incompetent—that it assumes that

the directors and officers of the corporation are not

bound to take notice of the official proceedings of

its own board and it is calling and asking for hear-

say testimony.
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A. Except Mrs. Nan Kelly.

At the time of the annual meeting of the stock-

holders of the Flintex Corporation on January 12,

1926, I knew that the transfer of the Mutual Bene-

fit Life Insurance policy was supposed to have taken

place, that I signed the card for the insurance com-

pany as an officer of the company and merely as a

matter of form for that transfer to be made. It

had not been made, to my knowledge, up to that

time. I first learned that the transfer of the policy

had been made when Dr. Clements had died.

When I bought this stock for five thousand dol-

lars from Dr. Clements the company was in very

poor shape; it was bankrupt at that time. I know

they could not pay off their obligations. I want

to answer that further—an accounting was made

by Gano & Cherrington, auditors, in June or July,

1925, which will show the financial condition of the

Flintex Corporation.

At the time I bought the stock I knew the com-

pany was not in good shape financially. The rea-

son why I bought the stock was Dr. Clements owned

a considerable interest in the Flintex Corporation

and I thought by paying five thousand dollars for

his stock [165—120] that possibly I could work

it out and make the company successful and create

a value for the stock.

I do not know the exact number of shares, but

those shares are in the safe of the John Douglas

Company, in my name, at Carthage, Ohio.
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Recross-examination.

Exhibit 16, found on page 24 of the exhibits in

the former deposition taken in this case, was a state-

ment I imagine made by Mr. Focks, our secretary.

Well, it was made by Gano & Cherrington. That

was only a part of a report. As to that being the

deduction I cannot qualify for this without Gano

& Cherrington 's entire statement. I saw that state-

ment before—Gano & Cherrington 's. As to whether

that exhibit showed at the bottom "Net worth $81,-

463.15" I could not qualify. I would have to see

Gano & Cherrington 's original report.

Q. Well, if this exhibit 16 was made by Gano &
Cherrington, then it is substantially correct?

A. It don't have all the statement it ought to

have—it is just a part of the statement.

Q. What is left out?

A. There are two or three pages.

Q. What did those pages contain?

A. I could not say without seeing the report.

Q. This Exhibit 16 purports to show the cash on

hand, accounts receivable, notes receivable, inven-

tory of finished goods, raw material and supplies,

the assets consisting of buildings, trucks, furniture,

fixtures, machinery, molds, railroad switch, steam

power plant, water-tank and tools; the net asset

formula account recipe for plumbing supplies, or-

ganization and developments, accounts payable, notes

payable, Ferro Realty Company, preferred capital

stock outstanding, common stock, and the shares of no
par [166—121] value stock—what other property
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did the Flintex Corporation own other than as re-

ferred to upon that exhibit ?

A. None that I could see.

I did not have the resume shown upon page 24

of the deposition heretofore taken when I bought

the stock from Dr. Clements. I employed Gano &

Cherrington to make this audit. I wanted to know

the exact status of that company.

Q. Did they submit a report to you before you

bought the stock? A. They did not.

Q. When did they submit the report?

A. I don't know the exact date.

Q. Well, that purports to be dated July 30th,

1925, is that date substantially correct?

A. To my knowledge that is the correct date.

DEPOSITION OF ANTHONY D. BULLOCK,
FOR DEFENDANTS.

My name is Anthony D. Bullock. I reside at

Cincinnati, Ohio. I am an investment broker. In

1924 I was President of the Cincinnati Storage Bat-

tery Company, Cincinnati, Ohio, and continued until

1926. I was a stockholder of the Flintex Corpora-

tion. I became a stockholder in early 1924, and

I am still a stockholder. I believe I was elected

a director in January, 1924. I attended some

directors' meetings. The only interest I had in that

company was that of a stockholder.

We purchased battery-boxes from the Flintex

Corporation for use in the storage batteries we

were manufacturing. I had no connection, at any
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time with the John Douglas Company as a stock-

holder, or otherwise and I am not related to him or

his family.

I was at the special meeting held June 30, 1925.

I recall the approval of a contract at that meeting,

pursuant to which contract Dr. Clements resigned

as a member of the Flintex Corporation. Mr.

[167—122] John Douglas was not present at that

meeting. I remember no complaint being made by

Dr. Clements over the terms of this contract that

was approved. I do not remember any conversa-

tion regarding insurance policies at that meeting.

I knew that the Flintex Corporation carried life

insurance on Dr. Clements. I became aware of that

fact when I was first approached to purchase stock

I asked regarding the safety of the investment from

the point of view of Dr. Clements owning all the

formulas, if anything did happen to him what

would become of the company. I continued to be

director until some time in 1926. I had no knowl-

edge of the transfer of any policies to Dr. Clements

until after I left the company as a director, and

understood through conversations I overheard be-

tween the broker who sold me the stock and my
father in his office. At that time I learned that the

policy had been paid, not to the company, but to

the other parties. And that was the latter part of

1927, I believe.

I did not attend a meeting of the Flintex Corpo-

ration dated July 8th, 1925. I never heard of that

meeting or resolutions passed until this morning
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or yesterday when I saw them in the minute-book.

At that meeting of June 30, 1925, there was no dis-

cussion with regard to the sale by Dr. Clements of

his stock in the Flintex Corporation. If there was

a discussion about Dr. Clements remaining with

the corporation, in its employ, I did not hear it. I

must have seen the contract for it was approved at

that meeting. I don't remember whether I saw it

at the meeting, I know there was some discussion

but I don't remember whether I saw the final con-

tract or not and I do not know by whom it was

written. I did not see it written or hear anybody

dictate it.

The business of the Cincinnati Storage Battery

Company is for the manufacture of batteries for

radios and for automobile replacements. We pur-

chased the battery-boxes to be used in the manufac-

ture of storage batteries from the Flintex Corpo-

ration. I mean by we, [168—123] the Cincin-

nati Storage Battery Company. In the summer

very few. In the winter about three thousand dol-

lars worth a month covering a period of about ten

months.

These battery-boxes purchased from the Flintex

Corporation we used as containers for acid and the

lead plates which make up the regular storage bat-

tery. Only about ten per cent were satisfactory, the

balance were faulty, either being porous and allow-

ing the acid to seep through, or else not sufficiently

hardened, which would allow the container to spring,

also allowing the acid to flow out.



George W. Coppin. 205

(Deposition of Anthony D. Bullock.)

I do not think the formula they were working on

was satisfactory, as we purchased boxes from other

manufacturers and th(^y were satisfactory.

Cross-examination.

I gave as much attention to the affairs of the

Flintex Corporation as my time would allow. I

knew the Flintex Corporation was holding direc-

tors' meetings.

Q. Did you know that July 8th, 1925, was the

date upon which the directors of the Flintex Cor-

poration was to hold one of irs regular meetings'?

A. I must have received a notice to that effect,

yes, sir. I never investigated at any time there-

after as to what took place at that directors' meet-

ing on July 8th, 1925.

Redirect Examination.

I can say there were directors' meetings held out

there and I was marked on there as present and

later on they would come and ask me to put my
signature down as being there, and I refused to

sign. The parties that asked me to do this was

Dr. Clements and Mrs. Kelly. I do not remember

the meeting of the directors on July 8th, 1925.

Recross-examination.

To my knowledge I did not sign the directors'

minutes of any meetings where I was not present.

[169—124]

Plaintiff then introduced in the evidence a cer-

tified copy of the articles of incorporation of Flintex
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Corporation as Exhibit 1-A, which reads as fol-

lows :

(Insert here Articles of Incorporation.)

It was stipulated by and between counsel for the

parties that plaintiff was duly authorized to main-

tain this suit.

A photostatic copy of insurance policy in dispute

was then admitted in the evidence as Plaintiff's

Exhibit 8.

It was further stipulated that all exhibits intro-

duced into the evidence at the previous trial of this

case may be introduced in the thiol this case.

The Court then made an order upon motion of

defendant to substitute Ethlyn B. Clements in place

of Andrew T. Matthews, as party defendant in her

representative capacity of administratrix of the

estate of Ralph L. Clements, deceased.

It was stipulated that John Douglas died prior

to the taking of the supplementary deposition of

May 27th, 1930.

TESTIMONY OP ETHLYN B. CLEMENTS,
POR PLAINTIPP.

ETHLYN B. CLEMENTS, called on behalf of

herself, testified as follows:

Letters of administration appointing Mrs. Clem-

ents as administratrix of the estate of Ralph L.

Clements, deceased, was offered in evidence.

(Witness continues:) I am still the administratrix

of the estate of Ralph L. Clements, deceased.

I was acquainted with John Douglas during his
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lifetime and knew him for three or four years. I

saw him in the early part of 1927, at Pensacola,

Florida. I told Mr. Douglas that I had come to

Florida to see him in regard to collecting the moncjy

from the policy. He said that he was leaving shortly

for the north and that when he came north he

would see what he could do to give me any informa-

tion [170—125] he had and would help me all

he could to collect the money from the policy.

That was around about the 25th of February,

1827. I left directly after that and came to Cin-

cinnati. After I returned to Cincinnati, I again

heard from John Douglas. He called me on the

telephone and said that he would be very glad to

see me at the office the next day. I went to his

office the next day and saw Mr. Douglas. I asked

him for the information that he intended to give

me and he said that he could not find the records.

I think that that was all that took place. I did

not see Mr. Douglas after that. I am the widow
of Ralph L. Clements, deceased, and his sole heir.

Dr. Clements moved to California around Octo-

ber, 1925, and lived there until he died on March 8,

1926.

Cross-examination.

My husband came to California before October,

1926. He made several trips. The last trip prior

to that time was probably around the 1st of Septem-

ber.

Q. Now, how long was he in California on the

trip in September, 1925?



208 Ethlyn B. Clements vs.

(Testimony of Ethlyn B. Clements.)

A. Over what time? That is going back pretty

far; more than three weeks. I do not recall how

long he remained in Cincinnati upon his return

before coming out to California again. I made

neither of those trips with him. I am the admin-

istratrix of the estate of my deceased husband. I

was appointed some time in 1929.

Q. How much money have you in the estate at

the present time?

A. Well, I would have to look it up to give the

exact figures.

Q. How much money did you receive from Mr.

Matthews at the time of his resignation and your

appointment ?

A. I would have to look that up also. I cannot

give you the approximate amount. I don't know

whether I could find out here in court or whether

I would have to go to my records at home. I [171

—126] have records of what monies I have in the

estate. They may be in safe deposit box here in

the city, or they may not be; they may be here in

my home.

Q. You were in court, were you not, Mrs. Clem-

ents, at the time of the first trial of this case ?

A. I was.

Q. Before Judge Bourquin? A. I was.

Q. So at that time you were familiar with the

evidence involved in the case as you are to-day,

were you not?

A. Well, perhaps not quite as familiar. I haven't

gone over it quite as many times. I have gone over
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it with various attorneys. I have gone over it with

them prior to last April. Prior to last April, I

remember going to see John Douglas at Pensacola,

Florida. And I recall having made a trip to Cin-

cinnati at that time and I discussed the insurance

policies with him in Cincinnati.

Q. And yet you did not testify last April to those

facts?
"

Mr. McCUE.—To which we object upon the ground

that it is incompetent, irrelevant and immaterial.

The COURT.—The objection is overruled.

Mr. DINKELSPIEL.—Will you give your an-

swer, please.

A. I simply—I was not called to testify before

Judge Bourquin. I was ready. I recall signing

this answer to the amended bill. That is my signa-

ture. Everything set forth therein must be true.

Paragraph 6 therein I have read and it is true and

was true at the time I signed it, and it was true at the

time the answer was signed and filed on the 15th

day of February, 1930. At that time / administra-

trix of my husband's estate.

Q. At that time you had about six thousand dol-

lars in your hands as administratrix? [172—127]

A. And I said I am not absolutely sure of the

amount but my accounts will show.

Q. Was this true at that time?

Mr. McCUE.—It is admitted that it is approxi-

mately correct, and it is approximately a correct

account, less some corrections. I have that sum

on hand. I have taken no part of it away.
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Whatever monies I received the Superior Court

records of Alameda County will show as turned

over to me by Mr. Matthews in his account for it

dollar for dollar and have it on hand at the present

time.

The purpose of these questions, if your Honor

please, is for the purpose of the motion to substi-

tute Mrs. Clements as a party in the present action.

That is all, if your Honor please.

The COURT.—There is no objection to the sub-

stitution.

Mr. DINKELSPIEL.—We withdraw the objec-

tion to the substitution.

The COURT.—Then the motion is granted. [173

—128]

[Title of Court and Cause.]

NOTICE.

To the Above-named Plaintiff, George W. Coppin,

and His Attorneys, Dinklespiel & Dinklespiel:

You and each of you will please take notice that

herewith is served upon you the evidence taken at

the trial of said case consisting of pages 1 to 128,

inclusive, of typewritten matter, which defendant

proposed to have certified by the Clerk of the

United States District Court for the Northern Dis-

trict of California to the Circuit Court of Appeals,

for the purpose of having the same approved as the

evidence of the case in the transcript on appeal.



George W. Coppin. 211

Dated: This of November, 1931.

C. G. ATWOOD,
THOMAS F. McCUE,
Attorneys for Defendant.

[Title of Court and Cause.]

STIPULATION.

It is stipulated by and between the parties to

the above-entitled action, through their respective

counsel, that the foregoing pages of typewritten

matter from 1 to 128, inclusive, constitutes the evi-

dence that was offered upon the trial of said case,

and that the Court who tried said case may certify

thereto as required by law, and he is so requested.

Dated December 11, 1931.

DINKELSPIEL & DINKELSPIEL,
Attorneys for Plaintiff.

THOMAS F. McCUE,
C. G. ATWOOD,

Attorneys for Defendant. [174]

[Title of Court and Cause.]

CERTIFICATE OF JUDGE TO THE EVI-

DENCE.

Pursuant to the stipulation of counsel herein, the

foregoing pages of typewritten matter, consisting

of page 1 to 128, inclusive, is hereby settled as the

evidence offered upon the trial of the above-entitled

case and the whole thereof ; and

IT IS HEREBY ORDERED and directed that

the same be certified by the Clerk of this court to
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the Circuit Court of Appeals of the United States

for the Ninth Circuit, to be incorporated in the

transcript upon appeal herein.

Dated : 18 day of November, 1931.

FRANK H. KERRIGAN,
Judge United States District Court.

[Endorsed] : Filed Dec. 18, 1931. [175]

[Title of Court and Cause.]

PETITION FOR APPEAL.

Ethlyn B. Clements, individually, and as ad-

ministratrix of the estate of Ralph L. Clements,

also known as R. L. Clements, deceased, defendant

in the above-entitled case, feeling aggrieved by the

decree made and entered herein, on the 26th day

of June, 1931, whereby it is decreed that she ac-

count for the proceeds of the policy of insurance

described in said decree, and impressing the pro-

ceeds thereof with an involuntary trust, and re-

quiring this defendant to account before W. C.

Tucker, appointed a Referee herein, does hereby

appeal from said decree and the whole thereof, to

the Circuit Court of Appeals of the United States

for the Ninth Circuit, and prays that her appeal

be allowed.

That a transcript of the record of the proceed-

ings, papers and exhibits upon which said decree

is made, duly authenticated, may be sent to the

United States Circuit Court of Appeals [176]

for the Ninth Circuit.
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Dated: July 24, 1931.

THOMAS F. McCUE,
C. G. ATWOOD,
Attorneys for Defendant.

Service of the within petition for appeal is hereby

admitted by copy this 24th day of July, 1931.

DINKELSPIEL & DINKELSPIEL,
Attorneys for Plaintiff.

[Endorsed]: Filed Jul. 25, 1931. [177]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

The defendant says there is manifest error in

the record herein and assigns and specifies the

following as such

:

1. The decree is unsupported by any competent

evidence.

2. The undisputed evidence shows that the

Flintex Corporation, through its Board of Di-

rectors, and officers, by a course of conduct for a

period of over a year after the policy in question

was delivered to Clements, and the change of bene-

ficiary therein effected by the company in which

the Board of Directors approved the minutes of

the meeting, ratified, the substitution of beneficiary

of Clements' estate.

3 The undisputed evidence show^s that the Board

of Directors and officers of the Flintex Corpora-

tion had knowledge of the transfer and substitu-

tion of beneficiary, and that it never rescinded the
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resolution authorizing the transfer; that [178]

they permitted said resohition to stand on the

minutes of their official records unchallenged.

4 That the Flintex Corporation, by reason of

the laches and the acquiescence of the officers in

the proceedings of the official minutes, is estopped

by reason of said laches, and the Trustee in Bank-

ruptcy is also estopped by reason of the laches

of the officers and agents of the Flintex Corpora-

tion.

5. That the decree herein is unsupported by any

competent evidence that in any way impeaches,

attacks or in any manner avoids the release of

beneficiary made, executed by the Flintex Cor-

poration, and delivered by it to The Mutual Benefit

Life Insurance Company, on or about the 30th

day of July, 1925.

6. That said decree is contrary to law and the

equity of the case.

7. That the amended bill, in paragraph X
thereof, pleads a transfer of the policy; that the

Trustee thereby is estopped from asserting or

claiming that there was no transfer of said policy.

8. That the plaintiff has wholly failed to show

any right to void or set aside said transfer.

9. That the plaintiff has wholly failed to prove

that he represents any creditor, or that there is

any creditor, who is entitled to receive the proceeds

of said policy of insurance.

10. That the undisputed evidence shows that at

the time that Clements' estate was substituted as

beneficiary of said policy of insurance in the place
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of the Flintex Corporation, the policy had no cash

surrender value.

Dated: July 24, 1931.

THOMAS F. McCUE,
C. a. ATWOOD,
Attorneys for Defendant.

Service of the within assignment of errors is

hereby admitted by copy this 24th day of July,

1931.

DINKELSPIEL & DINKELSPIEL,
Attorneys for Plaintiff.

[Endorsed]: Filed Jul. 25, 1931. [179]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

It appearing that the defendant Ethlyn B. Clem-

ents, in her individual capacity, and as administra-

trix of the estate of Ralph L. Clements, also kno^vn

as R. L. Clements, deceased, has heretofore filed

her petition for appeal from the decree made and

entered herein on the 26th day of June, 1931, to

the Circuit Court of Appeals of the United States

for the Ninth Circuit

—

IT IS THEREFORE ORDERED, that the ap-

peal of Ethlyn B. Clements, individually and as

administratrix of the estate of Ralph L. Clements,

deceased, from the decree entered herein to the

United States Circuit Court of Appeals for the

Ninth Circuit, be and the same is hereby allowed,

—
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IT IS FURTHER ORDERED, that the defend-

ant execute and furnish an undertaking for the

purpose of securing the costs of [180] this ap-

peal in the sum of $250.00.

Dated: July 24, 1931.

GEO. COSGRAVE,
United States District Judge.

Service of the within order allowing appeal is

hereby admitted by copy this 24th day of July,

1931.

DINKELSPIEL & DINKELSPIEL,
Attorneys for Plaintiff.

[Endorsed] : Filed Jul. 25, 1931. [181]

[Title of Court and Cause.]

COST BOND ON APPEAL.

The premium charge on this bond is $10.00 per

annum.

KNOW ALL MEN BY THESE PRESENTS:
That we, Ethlyn B. Clements, individually and as

administratrix of the estate of Ralph L. Clements,

deceased, as principal, and the United States

Fidelity and Guaranty Company, a corporation

duly organized under and by virtue of the laws of

the State of Maryland, and authorized to do a

surety business in the State of California, as

surety obligors, are held and firmly bound unto

George W. Coppin, Trustee in Bankruptcy of the

Flintex Corporation, in the sum of two hundred
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and fifty ($250.00) dollars, lawful money of the

United States, to be well and truly paid to the said

Coppin and for the payment of which we bind our-

selves jointly and severally by these presents.

The above obligation is such that whereas, an ap-

peal has been allowed to >said principals from a cer-

tain decree entered in the above-entitled cause on

the 26th day of June, 1931, [182] to the United

States Circuit Court of Appeals for the Ninth Dis-

trict, and whereas, by an order of the above-entitled

court cost bond for said appeal was fixed in the

sum of two hundred and fifty ($250.00) dollars—

NOW, THEREFORE, the conditions of this ob-

ligation is such that if the above-named principals

and appellants shall prosecute their several appeals

in the Circuit Court of the United States for the

Ninth Circuit and shall pay all costs that shall be

ordered or adjudged against them, of either of

them, then this obligation to be void; othei^wise to

remain in full force and effect.

The undersigned surety agrees that in case of

any breach of any condition hereof the Court may,

upon not less than ten days' notice to the under-

signed, proceed summarily to ascertain the amount
which the undersigned, as surety, is bound to pay
on account of such breach, and render judgment
against it and award execution therefor, not to

exceed the sum specified in this undertaking.
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Dated: July 24, 1931.

ETHLYN B. CLEMENTS,
Individually, and as Administratrix of the Estate of

Ralph L. Clements, Deceased, Appellant.

By C. G. ATWOOD,
Her Attorney-in-fact.

UNITED STATES FIDELITY AND
GUARANTY COMPANY.

[Seal] By ERNEST W. COPELAND,
Attorney-in-fact.

State of California,

City and County of San Francisco,—ss.

On this 24th day of July, in the year one thousand

nine hundred and thirty-one, before me, E. R.

Tucker, a notary public in and for the City and

County of San Francisco, personally appeared

Ernest W. Copeland, known to me to be the person

whose name is subscribed to the within instrument

as the attorney-in-fact of the United States Fidelity

and Guaranty Company, and acknowledged to me
that he subscribed the name of the United States

Fidelity and Guaranty Company thereto as princi-

pal and his own name as attorney-in-fact.

[Seal] E. R. TUCKER,

Notary Public in and for the City and County of

San Francisco. [183]

State of California,

City and County of San Francisco,—ss.

On this 24th day of July, before me, a notary

public in and for said county and State, personally

appeared C. G. Atwood, and known to me to be the
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attorney-in-fact for Ethlyn B. Clements, who is de-

scribed in the foregoing instrument as appellant,

and he acknowledged to me that he executed the

foregoing cost bond as such attorney-in-fact for and

on behalf of Ethlyn B. Clements.

IN WITNESS WHEREOF, I have hereunto

subscribed my name and affixed my seal the day

and year above mentioned.

[Seal] AGNES M. COLE,
Notary Public in and for the City and County of

San Francisco, State of California.

The within cost bond, is hereby approved.

Dated: July 24, 1931.

GEO. COSGRAVE,
United States District Judge.

[Endorsed]: Filed Jul. 25, 1931. [184]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the Above-entitled Court

:

Please make up and certify the record on appeal

heretofore allowed herein and include in the tran-

script therein, the following:

1. The amended bill of complaint.

2. The answer to the amended bill.

3. AssigTiment of errors.

4. Petition for appeal.

5. Order allowing appeal.
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6. Citation on appeal.

7. The evidence offered upon the trial of this case

as settled and allowed (a copy of which is

hereto attached).

8. Cost bond on appeal.

9. This praecipe.

.0. The decree.

Dated: July 24, 1931.

THOMAS F. McCUE,
C. G. ATWOOD,
Attorneys for Defendant.

Service of the foregoing within praecipe is

hereby admitted by copy this 24th day of July, 1931.

DINKELSPIEL & DINKELSPIEL,
Attorneys for Plaintiff.

[Endorsed] : Filed Jul. 25, 1931. [185]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Walter B. Maling, Clerk of the District Court

of the United States, in and for the Northern Dis-

trict of California, do hereby certify the foregoing

185 pages, numbered from 1 to 185, inclusive, to be

a full, true and correct copy of the record and pro-

ceedings as enumerated in the praecipe for record

on appeal, as the same remain on file and of record

in the above-entitled suit, in the office of the Clerk

of said Court, and that the same constitutes the
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record on appeal to the United States Circuit Court

of appeals for the Ninth Circuit.

I further certify that the cost of the foregoing

transcript of record is $28.10 ; that the said amount

was paid by the defendant and appellant, and that

the original citation issued in said suit is hereto

annexed.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed the seal of said District

Court this 21st day of December, A. D. 1931.

[Seal] WALTER B. MALING,
Clerk United States District Court for the North-

ern District of California. [186]

[Title of Court and Cause.]

CITATION ON APPEAL.

The United States of America, to George W. Cop-

pin, Trustee in Bankruptcy of the Flintex Cor-

poration, a CoiTporation

:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held in the City

and County of San Francisco, State of California,

within thirty (30) days from the date of this cita-

tion, pursuant to an appeal filed in the Clerk's

office of the Southern Division of the United States

District Court for the Northern District of Cali-

fornia, wherein Ethlyn B. Clements, individually,

and as administratrix of the estate of Ralph L.

Clements, deceased, is appellant, and you are re-

spondent, to show cause, if any there be, why the
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decree rendered in said case appealed from should

not be reversed and corrected and speedy justice

should be done to the parties in that behalf.

WITNESS, the Honorable GEO. COSGRAVE,
United States [187] District Judge for the

Northern District of California, this 24th day of

July, 1931.

GEO. COSGRAVE,
United States District Judge.

Service of the within citation on appeal, is ad-

mitted by copy this 24th day of July, 1931.

DINKELSPIEL & DINKELSPIEL,
Attorneys for Plaintiff.

[Endorsed] : Filed Jul. 25, 1931. [188]

[Endorsed]: No. 6703. United States Circuit

Court of Appeals for the Ninth Circuit. Ethlyn B.

Clements, Individually, and as Administratrix of

the Estate of Ralph L. Clements, Deceased, Appel-

lant, vs. George W. Coppin, Trustee in Bankruptcy

of the Flintex Corporation, a Corporation, Appel-

lee. Transcript of Record. Upon Appeal from

the United States District Court for the Northern

District of California, Southern Division.

Filed December 22, 1931.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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No. 6703

IN THE

United States Circuit Court

of Appeals

FOR THE

NINTH CIROUiq^

Ethlyn B. Clements, Individually, and as

Administratrix of the Estato of Ratjmi

L. CLE]\rENTS, Deceased,

AjrpfJlavf,

vs.

Oeoiuie W. CoiMMN, Tiustci- ill l'iankru])tcy

of the Flintex Corporation, a Corpora-

tion,

A ffpclh'c.

APPELLANT'S BRIEF

STATEMEN^r OF FACTS

This is an action hrouoht by tlie Ap])ellce in ('([uitv

for the purpose of recovering from the appeUant, pro-

ceeds of a life insurance policy that was issued by the

Mutual R(>nefit Life Insurnnce Company up(~»n the life



of appellant's cleeeaswl husband; at the time that this

policy was issued R. L. Clements, the deceased, was

the managing officer of the Flintex Corporation, a

corporation, incorporated under the laws of the State

of Ohio, with its place of business in Cincinnati.

At that time the Flintex Cor]3oration was engaged

in the manufacture of battery boxes, which were

manufactured from a Chemical formula discovered

and perfected by R. L. Clements, who was a Chemist.

Sometime after the organization of the Flintex

Corporation, one John Douglas became a stockholder

in this corporation. During all the time involved in

this action John Douglas was engaged in the manu-

facture of toilet supi)lies, through his own company,

known as the John Douglas Company, and previous

to the 30th day of June, 1925, John Douglas secured

the controlling interest of the Flintex Corporation.

Upon that date R. L. Clements resigned as an officer

of the Flintex Corporation and he took certain for-

mulae and delivered others to the John Douglas Com-

pany (Tr. 60).

Upon that date a certain contract was entered into

between R. L. Clements and the Flintex Corporation

(Tr. 37). This contract upon its face purports to be

a complete settlement between the Flintex Corpora-

tion and R. L. Clements, but this contract is silent

upon three matters Avhereby the appellant claims that

the contract did not express the true contract that was

actually entered into. These points are:



Isl. 'Vhiii tlic contract wus silent ui)()n tho ti*ansfer

of R. L. Clemcnt.s' ca])ital stock in the Flintcx Cor-

poration, or the punrchase of it In^ the Douglas'.

2n(l. 'I'he transfer of the policy of insurance upon

the life of Ch^ments.

3rd. That Clements was to I'eniain with the cor-

poration for a period of tliree months to assist the

new officers in becoming acquainted witli the routine

and technical business of the corporation. (Ti\ VMi.)

On June 30, 1925, John Douglas delivered to R. L.

Clements the policy in controversy and also a check

for $5,000.00 signed by John Douglas Company, pay-

able to Clements for his stock in the Flintex Corpora-

tion. (Tr. 136-7.)

Clements remained witli the corporation until earl>'

in September of that year. (Tr. 138.)

The policy was issu(>d on A])ril 3, 1924. ^Die flrsr

annual premium was paid by the Flintex Coi-pora-

tion. The amount of the second annual pi'emiuni was

not paid but was i'ej)resented by a i)i'omissory uole

executed by the Flintex Corporation for i|>l,9()().5().

R. L. Clements died in Oakland, California, on

March 8, 1926; tliei'cafter Andrew T. Matthew was

appointed administrator of the estate. The com])any

paid to the administrator the full amount of the pol-



icy, which was $75,000.()(), less the ainoiint of tlu'

promissory note above referred to.

This case was in this Court on a former appeal—

Matthetv vs. Coppin, 32 F. (2d) 100. The Court re-

versed the case for the reason that the trial court did

not have jurisdiction as there was no diversity of

citizenship. In tlie lower court the plaintiff and ap-

pellee dismissed the case as to Nan C. Kelly who

caused the lack of diversity of citizenship and the con-

troversy here involves solely the amount of the pro-

ceeds of the policy wdiich Ethlyn B. Clements re-

ceived as the widow" of the deceased.

A special meeting of the directors of the Flintex

Corporation was held on July 8, 1925, at which meet-

ing the officers of the corporation were duly author-

ized and directed to transfer this policy to R. L. Cle-

ments. (Tr. 63.) Pursuant to this authorization the

Mutual Life Insurance Comi:)an3" received a release

of beneficiary from the Flintex Corporation and an

authoi-ity to change the beneficiary from the Flintex

Corporation to that of the estate of R. L. Clements.

Accordingly on July 18th, 1925, the beneficiary was

changed in the policy. (Tr. 72.)

On July 28, 1925, Clements requested the change of

beneficiary to be made from the Flintex Corporation

to that of executors, administrators or assigns of Cle-

ments and this request ^vas attached to the policy.

(Tr. 28.)



Afterwards the ]'('gisti-ar of the insurance company

endorsed a clause on tlie policy making the policy

subject to the terms and conditions of the request of

July 28, 1925. (Tr. IIJ.)

The F'lintcx (!()i'j)<>rati()ii was a going concern at

all times up until llic 2()th day of October, 1926, when

it was declai-('(l a \o]uiit<ny bankrupt. (Tr. 56.)

After June 30, 1925, wlu»n Clements severed his

connection with the corporation, Charles E. Douglas,

son of John Douglas, became the vice-president of the

Corporation and general manager and continued as

such until Jnly 9th, 1926, when he severed his connec-

tion with that coi'poration. (Tr. 69.)

During all the timr thai the Flintex Corporation

was a gonig (M^nccrn the transfer of this policy and

substitution of ('Iciiiciif^-' estate, as beneficiary was

never questioned 1)y any (officer or stockholder of the

Flintex Corporation and the resolution of July 8.

1925, authorizing the officers to transfer the policy w^as

never rescinded or repudiated by any of the officers of

the corporation. (Tr. 198-9.)

'Vhv first tinu" any one (pu^slioned the substitution of

th(^ beneficiaiy in said ])(dicy was when the Trustee in

Bankruptcy commenced this action after Clements

had died and sometime in March or April, 1927,

tlKMigli the Flint(>x C^nnoration was a coins,- concern
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from the date of Clements' death on March 8, 1926, to

October 20, 1926, when it was declared a bankrupt.

This case was originally tried by Judge Bourquin

of the Montana District, sitting here. The case came

on for trial before Honorable Frank H. Kerrigan,

Judge, upon the evidence that was submitted at the

former trial and additional evidence which is shown

on pages 175 to 210 inclusive of the transcript.

The appellant and defendant interposed special de-

fences of the laches and acquiesence of the officers and

directors of the Flintex Corporation in the transfer

of the policy. (Tr. 46-8.)

As the facts of the case are so interwoven with the

points of law and necessarily the facts pertinent to the

different points must be set out in the brief we will not

longer dwell here upon the facts of the case.

The trial court entered an interlocutory decree

which provides that the plaintiff and appellee recover

the proceeds of said policy and that W. C. 'I'ucker was

appointed as special master to make the accounting

and reporting to the Court. Tlie appeal is from this

interlocutory decree.

ASSIGNMENT OF ERRORS

The appellant says there is manifest error in the

record herein and assigns and specifies the following

as such

:

:



1. The dvcvvv is unsupported by any competent

evidence.

2. The uiidispuled evidence shows that the Flintex

Corporation, through its Board of Directors, and of-

ficers, by a course of conduct for a period of over a

year after the j)olicy in (juestion was delivered to Cle-

ments, and the cluuige of beneficiary therein effected

by the company in which the Board of Directors ap-

proved the miiuites of the meeting, ratified the substi-

tution of beneficiary of Clements' estate.

3. The undisputed evidence shows that the Board

of Directoi's and officers of the Flintex Corporation

had knowledge of tlie transfer and substitution of

beneficiary, and that it never rescinded the resolution

authorizing the transfer; that they permitted said

resolution to stand on tlic» minutes of their official

records unchallenged.

4. That the Flintex Coi'poration, by reason of the

laches and the ac(iuies(>nce of the officers in the j^ro-

ceedings of tlie officin.l minutes, is estopped by reason

of said laches, and the Trustee in Bankruptcy is also

estopped by reason of tlie laches of the officers and

agents of the Flintex Corporation.

5. That the decree herein is unsupported ])y any

competent evidence that in any way impeaches, at-

tacks 01- in any manner avoids the release of bene-

ficiary made, executed by the Flintex Corporation, and

delivered by it to Th(^ ^Futual Benefit Life Insurance

Company, on or about tb(^ 20th day of Julv, 1925.
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(>. Tliat said decree is contrary to law and the

equity of the ease.

7. 'I'hat the amended bill, in paragraph X thereof,

pleads a transfer of the policy ; that the Trustee there-

by is estopped from asserting or claiming that there

was no transfer of said policy.

8. That tlie plaintiff has wholly failed to show any

right to void or set aside said transfer.

9. That the plaintiff has wholly failed to prove

that he represents any creditor, or that there is any

creditor, who is entitled to receive the proceeds of said

policy of insurance.

10. That the undisputed evidence shows that at

the time that Clements' estate was substituted as bene-

ficiary of said policy of insurance in the place of the

Flintex Corporation, the policy had no cash surrender

value.

ASSIGNMENT OF ERROR I

The decree is unsupported hij competent evidence.

The evidence is undisputed that John Douglas as

President of the Flintex Corporation, on June 13,

1925 (Tr. 133), had a conference with R. L. Clements,

whcT'e it was agreed:

^'Dr. Clements was to release to the Flintex

Corporation a certain salary contract entered into

on the 2d of January, 1924, with the Flintex Cor-



poration ; he was to release to the Flintex Cor-

poration all the formulae and processes for the

manufacture of lavatoiy seats and plumbing sup-

pliers; he was to release to the corporation all of

his common and preferred stock in the corpora-

tion, his conunon stock was something around

one-third of the entire issue, and his preferred

stock was in excess of $7,500. He was to agree to

remain in the employ of the company for three

months, after his resignation as vice-president and

general manager, for the purpose of advising his

successor. The Flintex Corporation was to turn

over to him $5,000 cash; they were to release to

him two certain policies of life insurance on the

life of Dr. Clements for $75,000 each; they were

to release to him all his formulae for the manu-
facture of battery-boxes." (Tr. 134.)

That Clements had organized the P^lintex Corpora-

tion prior to January 2, 1924; that he had invented a

process for the manufacture of a first class battery

box, Exhibit 2 (Ti'. 139), Exhibit 3 (Tr. 140), Exhibit

4 (Tr. 141), and toilet seals aiiJ halls.

Charles E. Douglas says in his letter to Clements:

"We have a ready market for plumbing sup-

plies and having been looking for some time for a

seat and ball that would meet our requirements

and believe that the ])roducts you have developed

meet our demands in a very satisfactory way."
(Tr. 143.)
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l^hc foregoing facts stand in the record undis-

puted.

It is further undisputed that Clements transferred

his stock in the Flintex Corporation to Charles E.

Douglas; that a check of the John Douglas Company

was delivered to him in the sum of $5,000.00 for this

stock (Tr. 137) ; that the policy in the Mutual Benefit

Life Insurance Company was delivered to Clements on

June 30, 1925, after lie had objected to the provisions

of Exhibit B (Tr. 136-7).

Appellee's only attempt to offset the foregoing facts

is that he claims Exhibit B (Tr. 37) contains the en-

tire contract between the Corporation and Clements.

He would have us believe that Clements stepped out

of the Corporation he had created and built up

whereby it had produced the seats and balls that the

John Douglas Company had been looking for "some-

time," and "meet our demands in a very satisfactory

way," without having an agreement for the purchase

of his stock in that Corporation and leave policies of

insurance on his life in the Company he was leaving

for $150,000.

It is also undisputed tlint Jolni Douglas secured

control of the Corporation; that he compelled it to

cease the manufacture of battery boxes and confine its

manufacture to plumbing supplies; that this caused

a disagreement between himself and Clements. (Tr.

95.)
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Douglas says:

"I got rid of tlu! doctor." (Clements.)

Nowhere do the Douglases say how the policy of

insurance came into Clements' hands, nor any agree-

ment for the transfer of his stock in the Corporation

br what he was to receive for it. Their entire attitude

upon the suhject is shrouded in silence and mystery.

It is clear that Exhihit B did not contain the entire

contract under which Clements was to adjust his

interests in the Corporation and the following is just

what took place:

"After the contract was prepared and handed

to Mr. Douglas for signature he signed butli

copies. It was then handed to Dr. Clements. He
signed the original and then proceeded to read it.

After he had read the contract through he said,

"Mr. Douglas, this does not embody our agree-

ment, this does not cover our previous agree-

ment." Mr. Douglas said, "It most certainly

does." Dr. Clements read tlie contract elabor-

ately. He said, "It does not include tlie transfer

to me of the insurance policies, it does not incliule

the payment to me of $5,000. It does not include

my transfer to you of my stock in the Flintex

Corporation, and it does not include the agree-

ment between us that I should stay here for three

months at the same salary I have been paid."
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To that Mr. Douglas said, "I dictated," and

he turned to me and said, 'Why did you leave it

out?'

I said, "I didn't leave it out; you didn't dictate

it to me." Then I got my notes and I read them

(.0 him.

He then said, 'All right, it's my mistake; here

are the insurance policies. I am going away on

my vacation. I am not going to wait until all

these papers are rewritten ; here are the insurance

policies; here is the check for $5,000; you can

turn your stock over to me, and you can take my
word for it that we wall pay you a salary if you

stay here three months, and we will have to take

your word for it that }^ou will stay three months.'

The check was turned over to Dr. Clenjents. It

was the check of the John Douglas Company, as

near as I can recall. Both policies of the Union

Central Life Insurance Company and the Mutual

Benefit Life Insurance Company was delivered to

Dr. Clements at that time.

Mr. Douglas suggested this tJ-ansfer be made at

the subsequent meeting, and he handed Doctor

Chmeiits the insurance ])()]icies and a check for

$5,0{)(). Dr. Clements still denuin-ed; he said,

'Heretofore I have had verbal agreements with

you that you have broken, and I do not i)elieve 1

can take your word in this particular instance.'

Mr. Douglas turned to his son, Charley, and said,

'Dr. Clements, you have the policies, and Charley

will do wliate\'ei' is necessary at th(^ regular meet- ^^M
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\]]<j; wo are to have in a week or two, and he will

take eai'c of it. T am not s<^in^ to stay hei'o until

all this stuff is rewritten.' 'Ilien Dr. Clements

took the policies and the check and Mi*. Dou^ulas

took tlie stock and that was the end of that meet-

ing." (Tr. }:]{)- I'M.)

That the directors meeting of duly 8, 1925, was

held and carried out that part of the agreement is

omitted from Exhibit ''B" (Tr. 62).

Then, at the September 15, 1925, meeting, where

it is admitted there was a (|uoi'um, the minutes of the

July 8th meeting w^ere approved. (Tr. ()5.)

^rhe allegations of the bill in paragraph IX (Tr.

7) the testimony of James S. Drewry and the en-

dorsement on the policy, show that an actujd ti'ansfer

of tlu policy was made.

^rhc allegations in the hill ( Tr. 8):

"That said fictitious transfer was made without

the knowledge oi' consent of s:ud Flintex Corj)oia-

tion"

are false in fact and also it is estopped by its own

records to say it had no knowledge, as it nuist take

notice of its official records.

Pacific Vinegar Co. vs. Smith, 152 Cal 507;

Hanover Nat. Banh' vs. American Dock, 18-1

N. Y. 612, 43 N. E. 72.
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Giving the allegations of the bill and Drewry's tes-

timony full meaning, a fraudulent transfer was made

with an actual delivery of the policy to Clements.

The transfer was made July 28, 1925 (Tr. 147, the

endorsement by the Registrar). The appellee was ap-

pointed trustee of the bankrupt's estate, July 30,

1926, practically one year after the transfer. Appellee

attempts to get around the four months' provision in

the Bankruptcy Act by alleging and claiming that the

means by which the ti-ansfer was effected were frau-

culeni, which amounts to nothing but a fraudulent

transfer.

The fact remains that an actual transfer took

place and possession of the policy was delivered to

Clements. Before Clements' possession of the policy

can be disturbed by the trustee, the trustee must prove

that he represents some creditor and that some credi-

tor had proved a claim against the bankrupt's estate.

There is no allegation in the bill nor is there any

proof that he represents any creditor or that any

creditor had proved a claim against the estate.

"The ti'ustee must represent some creditor en-

titled to avoid the transfer as he is merely sub-

rogated to the rights of such creditor under the

Ohio law."

Cobh vs. First Nat. Bank, 263 Fed. 1001;

Martin Tr. vs. Commercial Bank, 245 U. S. 513,

62 L. Ed. 441

;
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"A cl.-iiui against a l)ankriipt is not entitled to

any consideration nnless proved in accordance

witli tli<' provisions of tlie Baidvi'nptcy Act and

tlie Foiins prescribed thei'ennder.

"

Jii re Dunn Hardware Co., V.Vl Fed. 720.

"Tlie I'nie is that a claim ag'ainst the estate of a

l)ankiuy)t must be proved within one year after

tlic adjudication .11 id cannot be proved subse-

(juently."

In re Knoseo, 208 Fed. 201;

Jn re Hlond, 188 Fed. 452;

In re Ihtirh, 114 V(h\. JlUi, 52 C. 0. A. 336.

"^Po set aside a fraudulent transfer, made by

the ba]dviu])t more than four months before the

adjudication, the Bill must allege that creditors

existing' at the time of the commencement of the

action w<'re such wlien the transfer took place."

Cartriiiht vs. WeKt, 185 Ala. 41, 64 Southern

393;

Seager rs. Arnisl ronij, 95 Minn. 414, 102 X. AV.

794;

ShrUeii j'.s. Nolen (Tex.). 88 8. W. 524.

"In an action to set aside a 1 ransfer as fraudu-

lent, the ti'ustee i'ei)resents no one exce]:>t llie

creditors <d' tlie i)anl;iupt; he does not in any

niiriinei' repi-esent tlu- bankrupt."

In re Kraniier, 1926 Fed. 705;

In re Doran, 148 Fed. 327:
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Carfrif/hf vs. West, 173 Ala. 198, 55 Southern

917.

''A trustee cannot set aside a fraudulent trans-

fer made by the bankrupt more than four months

before the filing of the petition in bankruptcy,

unless he represents some creditor who had a right

to avoid such transfer."

DooUftle vs. Bolnnson, 105 Ore. 163, 206 Pac.

"In order to warrant an action by the trustee

to vacate a conveyance as being in fraud of

creditors, it must appear that the property so

conveyed is needed to pay claims which have been

allowed against the bankrupt's estate."

McKay vs. Smith, 255 111. 99 N. E. 695;

Crary vs. Kurtse, 132 la. 105, 105 N. W. 590;

Leavingood vs. McGee, 50 Ore. 233, 91 Pac. 453.

"If the transfer is attacked as a fraud of the

rights of creditors, antedating the transfer, the

trustee must show the present existence of some

of such creditors."

Perrow vs. Scott, 275 Fed. 46;

Cartright vs. West, supra;

Coleman vs. Hagey, 252 Mo. 102, 158 S. W. 829.

The Supi'eme Court of Iowa, in Crary vs. Kurtse,

supra, after holding that although a creditor under

the law is required to reduce his claim to judgment

before he can proceed, such is not the rule in regard

to a trustee in bankruptcy. At page 593 of the opinion,

in 105 \m'thwostern Reporter, the court said:
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"But tills docs not obviate tlie nocessity of tho

administrator, assignee, or trustee in bankruptcy

in sucli a case alleging and proving that claims of

creditors liave been filed and allowed as contem-

plated by law. He may (question the bona fides

of the transfer of the debtor's property in the

interest of those creditors only to whom he may
distribute the estate which shall come into his

hands, ^'hat outstanding obligations exist is not

enough. Unless these are established and allowed

as authorized by statute or the acts of Congress,

he has no authority to pay the money that may
come into his hand, to say nothing about the prop-

erty the debtor has transferred to others."

"Section 57 of the Bankruptcy Act provides for

the allowance, i:)roof and adjudication of the

claims of the creditors, and Section 65 (30 Stat.

563-564, U. S. Comp. Stats. 1901, page 3448) di-

rects the declaration of dividends 'on all allowed

claims.' AYhere no claims are allowed, there are

no dividends to be paid by the trustee and there-

fore no occasion to interfere with property in the

hands of third peisons. To entitle the trustee to

relief, the assets nuist appear insufficient to sat-

isfy the claims of cri>ditors. In the absence of

claimants the sufficiency of assets is manifest. Be-

cause of the omission to prove that any claims

have been established against the estate, the de-

cree of the District Court must be I'eversed."

Crari/ rs. Kurfsf (Iowa), 105 N. W. 593.

The following cases are to the same effect:

Le((vi)i(loo(J vs. McGee, supra;
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Xichoh vs, Marraii, C. C. Oro. (1878) Fed. Cas.

No. 10, 223;

Treseder vs. Burgor, 130 Wis. 201, 109 N. W.
957.

"It is no concern of the trustee what the de-

fendants may have done or did with their prop-

ei-ty prior to the time the claimants became credi-

tors; as to them defendants may have given away

their pi'operty or conveyed it away (no matter

what purpose) and only those creditors who be-

came such before the fraudulent conveyance have

a right to complain; hence the necessity of show-

ing the existence of the claim prior to the con-

veyance."

Colemuu vs. llngcy, 352 Mo. 102, 158 S. W. 829.

In this case, since the adjudication was October 20,

.1925, and the case was tried in June 26, 1931, the year

in which claims against the estate could have been

proven had passed, it would not have been sufficient

to have shown there were provable claims. Therefore,

the trustee had to prove on the trial that he repre-

sented creditors, whose claims had been proved and
allowed acrainst the estate of the bankrupt.

"The trustee represents the creditors only, and
in this capacity, representing creditors and not

stockholders, caniK^t assert the invalidity of the

mortgage for reasons which the stockholders alone

can complain.''

I)} re r. S: M. Linuher Co., 182 F. 231.
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Here the trustee in bankruptcy comes into court six

years after the transfer was made, with no creditor

making any claim, steps into the shoes of the stock-

holders of the corporation and attempts to dispossess

Clements' estate of the proceeds of the policy.

''The trustee can only avoid a transfer made
more than four months previous to the adjudica-

tion in the event that there is some creditor that

can avoid it 'means which any creditor might

have avoided under the state law of the state

where the transaction occurred.' "

Manders vs. Wilw)}, 230 Fed. 536.

It follows that the trustee has no right to question

any transfer except in behalf of creditors.

vSec. 11104 of the Onio Statute provides: that any

transfer with intent to hinder, delay or defraud credi-

tors, "shall be void as to such creditors."

This statute governs the case as the transaction

took place in Ohio.

Davis vs. WilJeu, 263 Fed. 588 (Aff. C. C. A.

9th), 273 Fed. 397;

Erwin vs. Maple, 252 Fed. 10;

Hall vs. Crleen (Cal.), 247 Fed. 997;

Engstrom vs. Lowell, 281 Fed. 973:

McMnlleu vs. Zahairski, 283 Fed. 552.

The action is based upon fraud, if is alleged and

claimed by appellee, that Clements secured the trans-
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fcr of the policy tln-oiKjlt fraudulent memiH. An actual

transfer having been made to Clements, the action is

one to avoid a fraudulent transfer.

"A trustee in baiiki*u])tc'y can act only in a

representative capacity; his office gives him

no independent rights, nor does titlte to the bank-

rupt's property vest in him for any purpose ex-

cept as a representative of the creditors. There

being no creditors, there is no evidence to support

the decree."

ASSIGNMENTS OF ERROR 2, 3 AND 4 (Tr. 213)

These assignments of error involve propositions

that are so closely allied that we will discuss the tliree

assignments under this heading.

The Flintex Corporation, through its Board of Di-

rectors and Officers by a course of conduct over a

period of three years, after the policy was transferred

to Clements constitutes a ratification of the substitu-

tion of the beneficiary of Clements' estate; that the

resolution passed by tlie Board of Directors on July

8th, 1925, stood u])on tho records of the Corporation

unimpeached and uncorrected and it never having

rescinded the resolution the same amounts to an

acquiesence on the part of the Corporation; and that

by reason of such laches and acquiesence, the trustee

is estopped to assert or maintain that the minutes of

the meetino- rlid not spoak the truth, because the trus-
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tee in bankruptcy is bound by the acts of the Corpora-

tion which took place befoi-c he became such trustee.

The Supreme Court of California in the case of

Barrell vs. Lake View Land Company, 122 Cal. at

page 133 of the opinion, said:

'*The offer of the defendant to show that no

meeting of the directors was had on the 17th of

March was properly refused. In the absence of

an issue for that purpose, the corporation will

not be permitted to show that its records, upon

the faith of which parties have contracted with

it, and which it has itself taken no steps to cor-

rect, are false."

The above quotation is clearly in point in the in-

stant case for the reason that the evidence is undis-

puted that when Clements signed the original contract

he read it and he objected to the terms and condi-

tions of the contract. No witness denied this took

place. Dr. Clements is claiming that he was entitled

to the policy of insurance. The insurance policy was

delivered to him (Tr. 136). Clements was severing

his connections with the Corporation that he had built

up and naturally with the attitude that John Doiifr-

las had shown toward him, he did not wish a corpor-

ation, controlled by John Douglas, to hold a $150,-

000.00 insurance upon his life; and it is also reason-

able that he desired to dispose of his stock in the

Corporation.
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l^irsuant to these objections made by him to Ex-

hibit B (Tr. 136), it was then agreed that the whole

matter would be settled and disposed of at the next

meeting- of the Board of Directors. None of this

testimony was denied. The Board of Directors did

hold the meeting pursuant to this statement and

agreement (Tr. 62).

It is also a fact that Clenuiits acted upon the reso-

lution passed at the meeting of July 8th, 1925, be-

cause on July 28th, 1925, after the release of bene-

ficiary executed by the Flintex Corporation had been

received by the Mutual Benefit Life Insurance Cotn-

pany, which was July 18, 1925 (Tr. 72), he on the 28th

day of July, 1925, requested that his estate be made

beneficiary. Accordingly, the Mutual Benefit Life

Insurance Company, through its regular registrar

made the endorsement upon the policy, making the

terms of the policy subject to the request of Cle-

ments (Tr. 148).

Clements evidently relied upon the proceedings as

shown by the minutes and the action of the officers of

the Flintex Corporation. Had tliis not been agreed

to, of course, it would have given Clements the right

to re-adjust his relations with the Corporation and the

terms upon which he was to leave it, but the Corpora-

tion permitted him to have the policy; permitted the

record to stand; permitted the Mutual Benefit Life

Insurance Company to make the substitution and for
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over a year thereafter it never took any action or

made any demand upon the Insurance Company to

change the beneficiaiy. So Clements did act upon the

matter and if his widow loses the proceeds of this

policy he has been deprived of furnishing her with

that which he intended to furnish her.

While we claim that undc;]- the evidence, facts and

circumstances surrounding this entire case, the clear

convincing evidence of the official minutes and Mrs.

Kelly's testimony, that the meeting of the directors of

July 8th, 1925, was actually and in fact held just as

the records show and no other conclusion can be drawn

from the evidence. But, in addition to that fact, if

there were any irregularity in the method of holding

the meeting of July 8th, 1925, whatever that irregu-

larity may be, if any, tlie same has been clearly rati-

fied. First, the positive i^roof that at the directors

meeting of September 1 5, 1 925, conducted bv the three

Douglases, and a full quorum of the directors, is that

the minutes of July 8th, 1925, were approved at this

later meeting. This is a direct, active and positive

ratification.

The pailntiff has spent considerable time in attempt-

ing to convince this Court that the matter of trans-

ferring the policies by the Corporaton was outside

its regular scope of business, and that being outside

the regular scope of business it cannot be ratified. This

is too extravaffnnt n statement to enlist serious con-



24

sideration. The Flintex Corporation, tlirough the con-

sent and co-operation of Dr. Clements, secured the

policies of insurance on his life for the protection of

the corporation against loss arising by his death and

losing his services when they needed them. It was just

as much a part of the regular business of the Corpora-

tion to secure life insurance as it was to make battery

boxes, and wlicn the relation of Clements wdth the

Corporation was ended and when the purpose for

which insurance had been taken out no longer existed,

the corporation had the same right to transfer the

policies as it had to secure them in the fii'st intsance.

The purpose of the original reason for the insur-

ance must be given effect.

Winkelma/ii vs. Minn. Mut. Ins. Co., QQ Mont.

460.

Fletcher on Corporations, Volume 4, beginning at

page 3377, says:

"In other words, the rules governing ratifica-

tion b}^ a principal who is an individual are

equally applicable to ratification by a principal

wdiich is a corporation."

Citing

Mechem, Agency (2nd ed) 343-546;

I Clark & Skyles, Agency 97-145.

then on page 3379 the authority says:
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"111 this respect, a corporation is subject to sub-

stantially the same rules as a natural person. A
corporation 'is governed, like an individual, by

the same pricipl(;s as to the ratification of the acts

of its agents and as to estoppel in y)ais.' Not only

may acts in excess of the authority of a corporate

officer or agent be ratified, but also informal or

irregular action of corporate officers or agents.

If an act or contract of a corporate . officer or

agent is beyond the scope of his authority, or is

invalid because of informalities making the act

or contract voidable but not void, the corporation

has two courses open to it. If it desires not to

be bound thereby, it may escape liability by

promptly repudiating the act or contract, after

notice thereof, and, if benefits have been received,

returning them or otherwise placing the other

party in statu (|uo. If it desires to ratify the

contract, it may either expressly ratify it or im-

pliedly ratify it by conduct.''

It is the general law everywhere that a contract

which a corporation has a right to make in the first

instance may be ratified by the corporation through

its Board of Directors.

Fletcher Volume 4, i)age )>;395.

IndianapoUs Rolling Mill rs. St. Lonist Ft. S. &

W. R. Co., 120 U. S. 256;

Mahoney Min. Co. vs. Anglo-California Banl\

104 IT. 8. 192, 26 L. Ed. 707;

Nebraska & K. Farm Loan Co. vs. Bell, 58 Fed.

326.
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Clearly the corporation bad a right to dispose of this

policy of insurance the same as any other thing that

it owed, or claimed to own.

The Supreme Court of the United States in Ufiion

Pacific Ry. Co. vs. Chicago & By Co., 163 U. S. at

page 596 of the ojnnion said:

"The contract appearing on its face to have

been duly executed, and the parties having en-

tered upon its execution, necessarily with full

knowledge on the part of the board of directors

of the Pacific Company, the board w^ould be pre-

sumed to have ratified it, although it in fact took

no affirmative action in the matter. Pitfshurgh,

etc. Ry. Co. vs. Keokuk Bridge Co., 131 U. S. 371,

381.^'

Here the resolution and the meeting and minutes

of July 8, 1925, are all regular on their face ; and the

object and purpose of the resolution had been exe-

cuted and carried out. The whole proceeding had

been expressly "approved" at the meeting of Septem-

ber 15, 1925. Besides, the officers and directors of

the Flintex Corpoi-ation had pursued a course of con-

duct, that clearly shows acquiesence and ratification.

"If ratification was necessary, the only parties

who can now raise the question are the stock-

holders, who did not approve the contract and
there are none of them here challenging its legal-

itv."



TJ. S. Tndusi. Alcohol Co. vs. Distilling Co. CN.

J. 104 At]. 217.)

The evidence of Charles Douglas, commencing- on

page 179 of the transcript to the middle of page 199

of the same transcript, shows that there was an agree-

ment; that Clements was to have this policy of in-

surance (Tr 18,3).

It is also clear from this testimony that the Flin-

tex Corporation was perfectl}'^ willing that Clements

keep the policy and it never changed its attitude in

this respect. Besides this testimony conclusively

shows that no officer or stockholder of the corporation

ever had any objection to Clements keeping the policy.

This witness' testimony, who was the vice-president,

director and managing officer of the Flintex Corpora-

tion for over a year after Clements secured posses-

sion of the policy, is so evasive and so out of harmony

with the acts of business men, that little credence caii

be given to his pretended claim of lack of knowledge

on the part of the corporation, but it does show a rati-

fication of the whole transaction.

Thereafter the corporation l)y its silence ratified the

change of beneficiary and the evidence is wholly in-

sufficient—first, to impeach the official records of tlie

Flintex Corporation, and—second, the only person

that ever questioned the regularity of the proceedings

is the trustee in bankruptcy.
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There is no good faith shown and, besides this, it

comes with poor grace from the officers of the Flin-

tex Corporation to say it did not have full knowledge

of the financial condition of the Flintex Corporation

in July of 1925. It had secured from Ganno & Cher-

rington the financial statement shown by Exhibit 16,

page 7(), of the transcript. Its balance showed on

page 77 of the transcript, that on July 30, 1925, the

net worth of the Flintex Corporation was $81,463.15.

"Q. You knew that the policies involved in

this law suit had been transferred to R. L. Clem-

ents?

A. I knew they were going to be transferred

to Dr. Clements, or I presumed so. I want to

correct myself that they were transferred to Dr.

Clements—he explained to me that he wanted

them for his wife." (Tr. 189.)

This evidence shawed that R. L. Clements desired

to protect his wife in the case that anything would

happen to him by securing to her the benefit of this

policy of insurance and when he received the policy it

is clear tliat he acted upon the conduct and the rec-

ords and what actually took place by both the Flintex

Corporation and the Mutual Benefit T.ife Insurance

Company, and for a mere trustee in bankruptcy in

the face of all of these facts to be permitted to inval-

idate procoedinsrs regularly held and deprive the

widow from the benefit of this life insurance after her
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husband had passed away, not only works a hardship,

but it is opening the avenue for parties to filch prop-

erty and take advantage of the dead. The testimony

that the proceedings wei*e irregular is unworthy of

belief.

The Flintex Corporation did hold a meeting on the

15th day of September, 1925, and transacted business

according to the minutes. Before the corporation could

hold a legal meeting, according to its own by-laws, it

was necessary that waivers be signed b}^ the absent

directors, if there were any. Since the corporation

held a meeting and transacted business, it will be pre-

sumed, as a matter of law, that these waivers had

been regularly signed by tlie absent directors:

''Acts done by n corporation wliich presu])-

poses the existence of otlier acts to make them

legally operative are presumptive proof of the

latter. It would be a harsh and inconvenient rule

to hold otherwise.''

Section 725— (6th Ed.) Cooks Corporations;

U. S. Banl: v^. DaudrUhie, 12 Wheat. (U. (i T..

Ed. 552;

10 Cyc. 1003.

Another sufficient answer to plaintiff's contention

that the meeting of September 15 was not a valid

meeting because the record does not show that five

persons signed the waiver is that the minutes recite:
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'*We, the undersigned, being all of the directors

of the Flintex Corporation."

This is signed by Charles E. Douglas, John Doug-

las and Ralph Douglas.

They say they are all of the directors of the Flin-

tex Corporation, which must be accepted as speaking

the truth, and that, at that particular time, they were

'^11 the directors. There being no other directors, there

was no one else to sign the waiver. Mrs. Kelly, who

resigned at this meeting, according to the record, was

present and acted as secretary. Consequently, there

can be no question but that the meeting of September

15, 1925, was a valid meeting and that it constituted a

valid ratification of whatever took place on the 8th day

of July, previous.

ASSIGNMEN^r OF ERROR 5 (Tr. 214)

James S. Drewry, membei* of the firm of L. D.

Drewry & Co., general agents of the Mutual Benefit

Life Insurance Company at Cincinnati, Ohio, was

failed by the plaintiff and testified as follows;

''Q. Mr. Drewry, if you know, who was the

beneficiary under the policy that was issued ])y

the Mutual Benefit Life Insurance Company?
A. At the time* of issue, the beneficiary was

the Flintex Corporation.

Q. Was the beneficiary changed, if you know?
A. The beneficiary was changed.
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Q. When?
A. The record of changes was made on onr

orginal cai'ds on July 18, 1925.

Q. And, according to your records, when was

the beneficiary changed, Mr. Drewry?
A. According to oui' records, on July 30th,

1925, we forwarded to the Mutual Benefit Life

Insurance Company of Newark, New Jersey, pol-

icy No. 1,140,135 on the life of Mr. Clements with

a release of beneficiary.

Q. Mr. Drewry, do you have the release of

beneficiary in this policy, as executed by the Flin-

tex Corporation/ (The italics are ours.)

A. No, sir. (Trans. 71.)

Q. Where is it, do you know?
A. It was sent b}' us to the Home office."

Here is direct and positive evidence of a written

document constituting a jelease of beneficiary executed

by the Flintex Corporation which was furnished by

the Flintex Corporation to L. D. Drewry & Co., gen-

eral agents of the insurance corii])any. These general

agents in turn forwarded this release together with

the original policy to the iiisin'ance company's Home
Office in Newark, New Jcrs^'v.

The policy (Ex. 8, Tr. 147) provides that:

"Upon return of the policy to the company at

its Home Office in Newark, New Jersey, with the

insured's written request for the appropriate en-

dorsement of the policy by the company, the bene-

ficiarv will be changed."
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111 order to effect a change of ])enefieiary, the mode

prescribed hy the policy must be followed

:

SaJhig vs. Bolander, 125 Fed. 701

;

Metropolitan Life Ins. Co. vs. Treasuro, 94 N.

J. Eq. 337, 120 A. 918;

Douglass vs. Equitahte Life, 150 L. A. 519, 90

S. 834.

The mode to accomplish this change of beneficiary

prescribed by the policy was followed.

The burden of proof was upon the plaintiff, Cop-

pin, to prove that the estate of Clements was not

entitled to the proceeds of this policy. To do this he

had to prove that the release of beneficiary by the

Plintex Corporation, the instrument, which under his

o^^^l evidence effected the change of beneficiary, and

caused Clements' estate to be made such therein, was

void

:

Baker vs. Baker, 97 N. Y. S. 455;

BonistalJi vs. Bonistalli, 269 Pa. 8. 112 Atl. 2.

"The burden of proof is upon the party who
seeks to impeach alleged illegal transactions to

show affirmatively their illegality."

Bouudtree vs. Smitlt, 106 U. S. 269, 27 L. Ed.

722.

In the case of Insurance Company vs. Roth, 118

P. A. 329, 12 Atl. 283, the court said:
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"Tliose endoi-sements, the genuineness of which

was not (luestioned, in connection with the policy,

coming as they did fi'om the possession of the

company, and given in evidence by the plaintiff

herself, were proof of payment upon which the

company had a riglit to rely until the contrary

was shown."

*'In other words, the plaintiff's own evidence,

at that stage of the case, presented a clear prima

facie defense to her claim. The burden was on

plaintiff to rebut the prima facie defense thus

presented."

The only difference between the Pennsylvania case

and the case at bar is that in the former the release

or instrument of assignment was attached to the policy

and introduced in evidence. However, the principle

involved is the same. That release here shown is what

the company acted upon and is the instrument that

affected the change of l)eneficiary. So the plaintiff,

having presented evidcnci' that made a prima facie

defense to liis claim, it was incumbent upon him to

rebut it by competent (nidence to overcome that

pi'ima facie defense, and having failed to offer any

evidence to rebut it, his cause of action should have

been dismissed.

In Limy r.s\ FAsenlmrt, 127 Pa. 59, 17 Atl. 684, Su-

preme Court of Pennsylvania, said:

''The policy of insurance had been formerly

assigned to Eisenhart, and the company had paid



him the money. He was prima facie in title to

retain it. The transaction upon its face was regu-

lar and legitimate. What occasion had the de-

fendant with the moiic.x' in his pocket to prove

anything until his right to retain it had been

impeached by evidence?"

It was not necessary for us to make any proof in

view of the fact that the plaintiff voluntarily intro-

duced evidence of a complete defense to his own cause

of action.

The Flintex Corporation, having executed and de-

livered a release of beneficiary, releasing its rights as

beneficiary in the policy, which release having been

forwarded to the insurance company, Clements, on

July 28, 1925, in accordance with the provisions of

the polic3% forwarded his request, naming the btiie-

ficiary to be endorsed upon the policy. (T]'. 162.)

These essential documents having been furnished to

the Mutual Benefit Life Insurance Company, that

company made the endorsement upon the policy as

follows

:

'^This ]Kjlicy is hereby made subject to the

terms and conditions of tlie request dated July

28, 1925, copy of which certified to by a Registrar

of this com])any is attached hereto and made a

part hereof.

R. J. Maxwell,

Re.o^istrar.

"

(Tr. 147.)

&>•'
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All of these proceedings were in conformity with the

provisions in the policy and also they are regular and

legal upon their face. And since this evidence was

offered by the plaintiff himself, by it he is bound. There

is no evidence in the record in any way impeaching

ths release or in any way rebutting Drewry's evidence.

Therefore, that the release was executed and delivered

by the Flintex Corporation ; that it was the instru-

ment upon which the company acted in making the

change of beneficiary from the Flintex Corporation

to the estate of R. L. Clements, stands in the record

as a verity. Though the release was never put in

evidence, the court will presume it was regular and

sufficient from the very fact that the insuranc^e com-

pany held it was regular and sufficient and made the

change of beneficiary accordingly. As far as the evi-

dence in the record is concerned, this release of bene-

ficiary may have been signed and consented to by

every officer and all of the stockholders of the Flintex

Corporation.

Under the undisputed evidence, this transaction

took place after the alleged and pretended agree-

ment of June 30, 1925. The pretended agreement

(Ex. 19, Tr. 87) is wholly immaterial ns far n^^. tl:!-.

release is concerned and does not show any lack of

consideration for the transaction.

''A corporation may enter into a written con-

tract under seal witliiMit a formal vote or written
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directors are present and all assent to the execu-

tion, this is sufficient." (Cook on Corporations,

8th Ed. Section 714.)

This release and the proceedings thereunder in

making the change of beneficiary to Clements' estate

in the policy, not having been impeached or in any

manner nullified by any evidence in the record, like

every other written instrument, it imports a considera-

tion ; that it was executed for a valuable consideration

will, in the absence of any proof to the contrary, be

presumed; that under the common law a written in-

strument under seal in the al^sence of anything to the

contrary was presumed to have been made for suffi-

cient consideration.

The State of Ohio by annotated general code 1912,

8ec. 32, abolished the distinction between sealed and

imsealed instruments and under the law of Ohio a

written instrument impoi'ts a consideration and in the

absence of proof to the contrary it will be presumed

that the rel(^ase of beneficiary in tliis case was exe-

cuted for a valuable consideration.

In view of the further fact that plaintiff saw fit not

to attack it in any manner, the court will of necessity

under the well-settled rules pertaining to written in-

struments made by corporations, presume that every

formality and rcniiremput of the by-laws of the Flin-

tex Corporation was complied with.
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The Court of Appeals of Maryland in Boucher vs.

Federal Banelxfll (Jliih, 101 Atl. on page 537 of its

opinion said:

'"^i'liere is nothing' in the record to show that

the stock contributed by the directors for the com-

pensation of the Underwriters had not been

legally issued and we have no reason, therefore,

to adopt such a theory for the purpose of exempt-

ing appellant from his contractual obligation."

Dorwin vs. Northern Wisconsin Farmers Mu-
tual Cyclone Insurance Co. {Wis.), 152 N. W.
456.

The Supreme Court of Iowa in Denecke vs. West,

169 N. W. 97, said

:

"In the absence of proof of the alleged limita-

tions upon the company's corporate powers, there

is no presumption tliat such powers were exceeded

in entering into tlic ))()nd. On the contrary, the

presumption in such ease is that its corporate

acts are within the scope of the power granted it."

The Court of Appeals of New York in Albany Mu-

nicipal Gas Co. vs. Puhlic Service Company, supra,

at page 775, of the opinion in 121 N. E., said

:

"The plaintiff has the benefit of the presump-

tion that it has kept within the law."



The Missouri Court of Appeals in Alhers vs. Acme

Paving and Crusher Co., in its opinion, 194 S. W. at

page 71, said:

"It is not shown tliat tlie ti'ustecs acted without

authority fi'om the church for whose benefit and

under whose direction they held the property.

They are presumed to liave acted by authority."

"In a suit brought upon a cashier's bond given

to the Bank of the United States, approval of the

bond according to the rules in the Charter may
be presumed, notwithstanding there was no rec-

ord of such approval."

Bank of U. S. vs. Dandridge, 12 Wheat 64, 6

L. Ed. 552;

Z7. S. Show Machine Co. vs. Ramlose, 210 Mo.

631, 109 S. W. 567;

State vs. Heferman, 243 Mo. 442, 148 S. W. 90;

Lacost vs. Chicago Rg Co. (Ark.) 203 S. W.
586;

Interstate Iron Co. vs. East Chicago (Ind),

118 N. E. 958;

TJ. S. Industrial Alcohol Co. vs. Distilling Co.

(K J.) 104 Atl. 216;

Southern Pacific Co. vs. Stewart, 245 U. S. 359,

62 L. Ed. 345:

A^ Y. Cent. Eg. Co. vs. Bealinian, 242 U. S. 148,

61 L. Ed. 210;

Enton r.v. Concg Tslniul 7?//. Co., 131 X. Y. S.

793;
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Cincinnati N. O. & T. P. R. Co. vs. Rankin, 241,

U. S. ;U9, 60 L. Ed. 1022.

In other words when the appellee in tliis case

showed by his own evidence that the Flintex Corpora-

tion executed and delivered a release of beneficiary in

the policy involved herein and there being no evidence

or proof of any irregularity or that the instrument

in itself was in any way w^anting, the presumption

of law will surround the wiiolc transaction and stamp

the document with all tlie pre-requisite legal require-

ments to the end that it will constitute n completed

and valid trnnsaction.

The evidence binds the appellee and since there is

no evidence showing the release to be invalid, it is

conclusive.

Brad River Lumber Co. vs. Middletry, 194 Fed.

817;

Jacohs vs. Cedar Rapids, 181 la. 407, 1G4 X. W.

891;

Sullivan vs. Aslrjield, 227 Mass. 24, lib X. E.

515.

This action was brought and prosecuted foi' tlir pur-

pose of establishing a constructive trust and to im-

press money in the hands of the appellant with a trust

in favor of the appellee as he alleges for the benefit

of the bankrupt. The evidence to establish a con-
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structive trust iimst be clear, definite, unequivocal and

satisfactory.

Uearne vs. New England Mutual Life Ins. Co.,

20 Wall. 488, 22 L. Ed. 395;

Simmons Creek Coal Co. vs. Doran, 142 U. S.

417, 35 L. Ed. 1063;

Moulton vs. Moulton, 182 Cal. 190;

Pierce vs. Wallace, 242 Fed. 221.

As the burden of proof was upon the plaintiff to

establish his cause of action by the character of evi-

dence that at best amounts only to an inference, by

attempting to step into the shoes of the stockholders

of the Flintex Corporation and question the proceed-

ings of its board of directors by attacking the resolu-

tion contained in the minutes of the regular meeting

of the board of directors of that corporation held

upon July 8, 1925 .^ When we examine the resolution

contained in the minutes of that meeting (Tr. 62), we

find that it provided tliat the proper otfice]'s of this

corporation "be and tliey are hei-eby !Uit]!orizod, di-

rected and empowered . . . "to sell, transfer

and assign to R. T.. Clements i\]\ the j-ighf, title and

interest of the Flintex Corporation in and to that

certain policy No. 1.140,135 from which it appears

that tlic autliority given was to "sell, transfer and

assign'- the policy. The answer to appellee's conten-

tion is that the policy was not "sold, assigned or

transferred" to Clements wor did thv insurance com-
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pany ever act upon an assignment or transfer of the

policy, 'ilierefore, the direction and authorization

contained in this resohition was never carried out.

Upon the contrary, an entirely different mod(^ of ac-

tion was ado])ted by the parties in which a release

of beneficiary was executed and delivered, and instead

of an assignment and transfer of the policy, the bene-

ficiary was changed and the only thing necessary to

effect a proper change in the beneficiary in any policy

of life insurance company where that right is not re-

served by the insured in the first instance, is a con-

sent by the beneficiary who has a vested right, and

any consent, regardless of the form, that shows an

intent to part with tliat vested riglit, is sufficient.

"There is a cl^ar distinction between a 'change

of beneficiary' nnd nn assionment;' the former

resting on the power to appoint, while the latter

rests on contract."

Cooley's Briefs on Lis. Vol. 2, p. 1813;

An assignment of the policy does not operate as n

change of beneficiary, witliin the rules of the insured.

Elilfrman vs. Bmil'er^ Life Co., 199 Iowa 417:

Selwfiilwh vs. N. Y. Life, 188 N. Y. S. 596;

Any nuestion as to regularity or in-egularity of the

holding of the meeting of the board of directors of

the Flintex Corporation of July 8. 1925, could have

no boarin'i; avMl throws no lio;bt upon the transaction
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that actually took i:)laeo; nor does it in any way im-

IX'acli the regularity of the release of beneficiary, as

the undisputed evidence shows that the Flintex Cor-

poration never acted under the authority granted by

this resolution. And since that is true, what bearing

can the question raised by appellee as to the regu-

larity' of that meeting of the board of directors have

upon a release that was subsequently executed and

regular in every respect? x\ppellee having shown a

valid and binding release of beneficiary by the bank-

rupt, and having failed in any way to impeach the

validity of that instrument by any evidence; and, in

view of the further fact the money he seeks now to

impress with a constructive trust, under the undis-

puted evidence, had been properly paid to the parties

rightfully entitled to it, how can he expect to divest

these parties of those funds with any such whimsical

testimony as he has offered in this case? The appellee

introduced upon this trial the original policy (Ex. 8,

Trans. 147), and since the insurance provided for in

the policy had been paid, of course the policy was

returned to the company and tlie appellee had to get

it fi'om the com|)any in order to introduce it in evi-

dence. Unquestionably, if the ai)pellee saw fit so to

do, he could have secured the original release of bene-

ficiary executed by the bankrupt. Since his own evi-

dence, having shown that such release had been exe-

cuted and that the company in making the change of

beneficiary was guided by nothing else and he having
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fiiiled to inncMbicc upon the trial the only instrument

upon which the conij^an}' acted, and having failed in

any way to show his inability to produce it, the pre-

sumption undc]' these circumstances is that its produc-

tion and introduction in evidence would be adverse to

his cause of action.

Runkel vs. Burnham, 153 U. S. 216; 38 L. Ed.

694;

Baf/h'i/ vs. McMickle, 9 Cal 446;

])(' (Uvmpo vs. Camrillo, 154 Cal. 660.

The appellee's whole case is based upon the proposi-

tion that (Ex. 19 Tr. 87) the pretended agreement that

was dictated by John Douglas constituted the entire

agreement between the Flintex Corporation and Clem-

ents in relation to the severance of the latter 's con-

nection with the company and an adjustment of their

propei'ty rights. Outside of the contention that this

agreement contained the entire contract, the appellee

offered no evidence of any kind or character in any

way showing that the release of beneficiary as out-

lined in this part of our brief was without considera-

tion. While th(^ undisputed evidence on behalf of the

appellants shows that Exhibit 19 was never carried

out; that it was defective; that it did not embody the

agreement that was actually entered into between

Clements and John Dougles on the 13th day of July.

1925, becaus(> that agreement omitted the transferring

of rienK Ills' stor'1: wlvch hv bold in the corporation
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(Tr. 13(i) it would he an anomaly for any sane per-

son to sever his connections with the corporation

under the facts as detailed by John Douglas in his

testimony without adjusting- or disposing of the capi-

tal stock which he held in that company. He testi-

fied, "I got rid of the doctor;" this evidence shows

that John Douglas arranged a program to oust Clem-

ents from the corporation. Here Clements was step-

phig out of a corporation that he practically had cre-

ated; the natural tiling for him to do w\as to dispose

of the capital stock w^hich he had in it.

In determining whether one of two contentions is

the more reasonable, a good criterion to follow is what

men of affairs do under similar circumstances, and

applying that comparison to the evidence in this case,

in wdiich the appellee tries to convince a court of jus-

tice that this Exhibit 19 contained the entire con-

tract between the parties at the time and that Clem-

ents w^alked out without disposing of his capital stock

and that lu' left policies of insurance upon his owni

life to the amount of $150,000.00 w^ith a corporation

dominated liy that spii'it shown by John Douglas aTid

in which Clements w\ns no longer to retain any in-

terest. And Avhen Clements said, as testified to by

Mrs. K"llv rrrans. UC^) :

''It (Exhibit 19) does not include the transfer

to ute of the insurance policies, lit does not include

the p.'iynient to m^^ of $5,000.00, it does not in-
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elude my transfer to 3^011 of my stock in tlie Fliii

tex Coi'poration. and it does not include the agree-

ment between us tliat I should stay here for three

months at tlie same salary T have been paid."

he said just the natural thing—the thing anyone

would have said under the same circumstances.

That Clements received a check of the John Doug-

las Company for $5,000.00 and that he did remain

with the company after he severed his connection as

officer and stockholder in the corporation is shown by

the undisputed testimony; not only that, but Mrs.

Kelly testified positively that Clements remained with

the company somc^ two months after that time. (Tr.

138.)

ASSIGNMENT OF ERROR 10

THE POLICY HAD NO CASH SURRENDER
VALUE.

The bill fails to allege that the policy had any cash

surrender value at the time of the alleged transfer.

The undisputed evidence shows that such policy had

no cash surrendei' value at the time Clements' estate

was made beneficiary therein. At that time there was

a premium loan of $190().50 against the policy (Tr.

71) for the second annual premium. The policy is

dated April 3, 1924. (Exhibit 8, Tr. 147). So on July

28, 1925, there had but four months of the second an-
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niial period passed. The annual premium was

$2402.25, therefore it is evident that the cash surren-

der value of this policy at the end of the first year,

amounting to $495.75. was applied to the payment of

the second annual premium and the note of $1906.50

is the difference after applying this cash surrender

value earned the first year. The figures, applying

them to Drewery's evidence (Tr. 71), prove this to be

correct. Therefore, whatever the cash surrender value

of this policy was on July 28, 1925. it must be con-

ceded that the loan against the policy was greatly in

excess of such cash surrender value; besides, the pol-

icy did not provide for any cash surrender value at

this time. The policy having no cash surrendei' value

above the loan against it, there was no property right

that could pass to the trustee.

Burlingham vs. Crouse, 228 U. S. 459.

The rights of the trustee must be determined as on

the date when tlie transaction took place; that is, July

28, 1925, when Clements' estate was made the bene-

ficiary in the policy, because his rights, if any, must

be determined as of that date, and this is all the trus-

tee acquired from the adjudication of the bankrupt.

The adjudication creates no new contracts; the right,

if any, merely relates back to the date of the trans-

action. This is what the courts mean when they say

the trustee's title is fix(Hl as of the date of the filing

of the petition or the adjudication.
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Before tlic trustee in bankruptcy can question the

regularity of the proceeding of the Flintex Corpora-

tion in releasing its right as beneficiary in the policy,

he must show that the bankrupt released pi'operty

that belonged to its creditors.

The case of Ccvrr, Trustee vs. Myers, 211 P. St. 349,

is directly in point. In that case Mary Myers was

adjudged a bankrupt December 19, 1899, at which

time she was beneficiary in life insurance policies on

the life if her husband. On February 26, 1901, she

and her husband assigned, without consideration,

these policies to their three daughters. The husband

died on February 28, 1901, being two days after the

assignment. The proceeds of the policies, amounting

to $13,000, were paia by the insurance companies to

the daughters.

The trustee })r()Ught the action to recover the money

as assets of the estate and impress it with a ti-nst in

the hands of the daughters. The case was on de-

murrer.

The Court said:

"Before a trustee in bankruptcy can la\' his

hand on a policy of insurance or the proceeds of

it, if paid to another than the bankrupt, as being

assets of the bankrupt's estate to be distributed

among the bankrupt's creditors, he must be able

to prove that the policy belongs to the bankrupt.



48

liaviiig to liim either a cash surrender value, pay-

able to him or his estate, or an actual value of

benefit to his ceritors. (In re Slingluff, 106 Fed.

154.) If there must be proof of ownership by the

bankrupt of property of value to him or his estate,

there must be allegations of it in the pleadings.

''Unless she had property in them, no assign-

ment by her would be in fraud of creditors for

she would have assigned nothing that would have

been of value to them ; and before these appellees

can be compelled to pay to her creditors the money

received as insurance on their father's life, it must

al^rmatively appear that their mother gave them

what belonged to her creditors." (The italics are

ours.)

Under the undisputed evidence, in July, 1925, when

the policy was turned over to Clements, the Flintex

Corporation owed a premium loan against the policy

of $1906.50, which exceeded its cash surrender value at

that time. ^Hien if the corporation had surrendered the

policy, in order for it to liquidate its note, it would

have to pay the insurance company the difference be-

tween the cash surrender value and the note. The

Flintex Corporation never paid the note. It was de-

ducted out of tlie proceeds of the policy when it was

paid to Clements' estate. (Trans. 71.) This suit was

commenced after the note had l)een paid by Clements'

estate, so had there been creditors they would have

had no interest in the policy. Instead of the policies

being given to Clements, in place of being surrendered
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to the insurance company, they were really benefited

by the transaction. It is clear that the policy on July

28, 1925, was of no value to the Flintex Corporation

above the loan against it and consequently of no value

to its creditors.

The law, as laid down by the Pennsylvania court in

Carr vs. Myers (supra), is not only sound but equita-

bly right. Because, why should one get something,

without parting with something for it ? Applying the

law of Carr vs. Myers to the case at bar, unless the

Flintex Corporation gave away property that had

some value in it at the time to its creditors, the cred-

itors have no business to inquire into the transaction

and the trustee in bankruptcy representing only the

creditors, it is none of liis concern whether John Doug-

las gave Clements the loolicy or whether the resolution

authorizing the officers to assign the policy to Clem-

ents was passed by one or* five directors, as he is not

the keeper of the Flintex Corporation nor does he rep-

resent the directoi's or tlio stockholders of the bank-

rupt corporation.

1)1 re v. & M. Liimher Co., 182 Fed. 231.

The Court said in Carr vs. Meijers:

"And before these appellees can be compelled

to pay to her creditors, the money they received

as insurance on their father's life, it must af-

firmatively appear that their mother gave them

what belonged to her children."
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So before Coppin can compel Mrs. Clements to pay

the ci-editoi's of the Flintex Corporation the money

she received as insurance on the life of her husband,

it must affirmatively appear that the Flintex Cor-

poration gave her husband what belonged to its cred-

itors.

Coppin pleading that the proceedings of the Flintex

Corporation in substituting Clements' estate as bene-

ficiary, were irregular, has about the same elfect as if

Carr pleaded in the Pennsylvania case, that the daugh-

ters secured the assignment of the policy by exercising

undue influence over their mother. Because the Fin-

tex Corporation gave nothing to Clements that be-

longed to its creditors.

In the Pennsylvania case, Mrs. Meyers was the bene-

ficiary in the policies when she was declared a bank-

rupt and within two days after she assigned them

their value was $13,000.00 because the husl^and had

died. ^I'lie value of those policies at tliat time was

easy to determine. But the question was: What was

Mrs. Meyers' creditors' interest in them when she as-

signed them, and failing to allege tliat she had when

she assigned them any interest in them of value to

her creditors, tlie trustee failed to state a cause of

action.

Coppin not representing the stockholders of the

Flintex Corporation and representing only its cred-
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itors, before he can question the regularity of that

company in i)arting with the policy, he must first show
that at that time it was of value to the creditors and

that the company parted with property that belonged

to the creditors.

Unless stockholders ol^ject, a corporation may give

its property away, and unless the persons whom
Coppin represents had an interest in the property, he

cannot do the objecting for the stockholders. The
stockholders may consent expressly or by implication.

Blum vs. Whipple, 194 Mass. 255, 80 N. E. 501

;

Bank of State vs. Comegys, 12 Ala. 772.

The ceritors of the Flintex Corporation never had

any property rights in the policy:

"The petition of the executors of Alfred M.

Judson must be deei(l(*d in conformity with the

doctrine clearl\' laid down in Burlingham vs.

Cronse, 181 Fed. 479, 228 U. S. 459, 57 L. Ed. 920.

There, too, as well as liere, the policy had a cer-

tain surrender value, to and beyond which the in-

sured had })orrowed from the companies them-

selves. The doctrine of the case cited, that it is

the object of the Bankruptcy Act, to place in thi^

hands of the trustee for distribution among the

creditors every dollar the bankrupt could collect

;

the]*efore if he had a policy upon which money

could be collected by surrendering it, lie nuist
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turn over siuh policy to the trustee who may thei'e-

iipon surrender it and collect.

The bankrupt had [sorrowed beyond his inter-

est in the policy. Therefore, in conl'ormity with

Burlingham vs. Crouse, supra, the trustee can

take nothing because the bankrupt could get noth-

ing."

In re Judmn, 188 Fed. 702.

There is no diff:*eren(*e in principle because in the in-

stant case the bankrupt was the beneficiary and not

the insured. In July, 1925, the Flintex Corporation

as beneficiary held the policy, against wdiich there was

a loan to the insurance company for the second annual

premium, which became due April 3, 1925.

On July 28, 1925, Clements' estate was substituted

as beneficiary; at that time the face of the loan was

$1906.50, w^hich far exceeded the cash surrender value.

The policy itself fixes its cash surrender value at the

end of each year (Trans. 158), which is th(^ only evi-

dence in the record on that cjuestion. It provided for

no surrender value on July 28, 1925. Only three months

and fifteen days of tlie second year liad run on the date

of the substitution. Had the Flintex Corporation sur-

rendered the policy on that date, it w^ould have re-

ceived no cash, but on th<' conti'ary had it paid the

loan it would have been out cash. So Burlingham vs.

Crouse and In re Judson supra, are conclusive on the

question.
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Tlie position of plaintiff is a iiniciiic one. lie is in

a court of equity seeking the equitable powers of that

court to assist him to nullify a resolution of a corpora-

tion with no allegation in his bill of proof that he rep-

resents anyone* who is entitled to such relief. The bank-

rupt's estate was in no way reduced on account of

this policy, because the money that kept it in force

was paid by Clements' estate. He alleges that the

transfer was in fraud of creditors, not because the

creditors ever had any property value in the thing

transferred, but because certain formalities in making

the transfer were not comy)lied with and because

Clements died. This is a new kind of fraud, fraud

based upon the failure of a corporation to comply with

its by-laws, asserted and urged l)y a stranger to

the corporation. If this be ecjuity, equity and justice

have become divorced.

The policy never had aii\' value in it until Clements

died, because the premiiun loan against it and interest

on the loan was always in excess of its cash surrender

value. Clements' death created a fund of $75,000 le=^s

the note and interest. Then someone woke up and

discovered he was defrauded. The "Someone" is th;'

bankrupt, because Coppin's prayer in his bill is that

this fund be impressed with a trust for the benefit of

the bankrupt.

Had the trustees based this action on title to thc^

policy being in the bankrupt at the time of adjudica-
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tion, a plea by the defendants of an actual transfer

made pursuant to the resolution of July 8, 1925, and

pleading the resolution, would surely constitute a valid

defense. For the trustee to succeed he would have

to avoid the resolution and the authority of the offi-

cers in making the transfer. So it is clear the trans-

fer, ivi nny event, was not void ])ut only voidable.

The point we contend for is settled in In re Mullen,

101 Fed. where the Court, at page 418 of the opinion,

said

:

"The trustee contends that the legal title to

the real estate transferred in fraud of creditors

passed to the trustee upon adjudication, and so

there was no title to be attached by a creditor of

the transferee and none to be taken by a bona fide

purchaser for value. But I do not so understand

the bankrupt act. It is trui' that secticai 70a

Subd. 4 gives the trustee title to all the property

af the bankrupt transferred by him in fraud of

creditors; but the vesting of the trustee with cer-

tain rights and with certain title, was not in-

tended, as it seems to me, to mal^e absolutely void

a transfer hitherto held to be only voidable; and
this conclusion is strengthened by the language
of Section 70e, which states that the trustee may
void certain transfers of the bankrupt, as a cred-

itor might avoid them, thus plainly a creditor,

the transferee's title is not void but voidable—'in

law as well as equity' ])ut will l)e only voidable.
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A consti'uctive trust, however, will only arise

in case of some fraud or advantage in the pro-

curement of conveyance."

Deifasse vs. DeJfasse (111.) 122 N. P]. 488.

There is absolutely no evidence of any fi-aud (^n the

part of Clements, and no advantage taken by him in

procuring the policy. The only evidence in the whole

record as to how he became possessed of the policy is

the evidence of Mrs. Kelly where she says John Doug-

las handed him the policy. (Tv. 137).

"Fraud actual or constructive is the very foun-

dation of a constructive trust."

Anderson vs. Crum (Mo.) 210 S. W. 910.

There is no evidence of fraud, either actual or by

implication practiced by Clements. He claimed the

policy as a part of his contract adjusting his rights

and relations with the Flintex Corporation; his acts

were open and based upon liis agreement with John

Douglas. Fraud is never presumed; it must be

proven; without fraud or deceit, there can be no

constructive trust.

Barr vs. O'Dunuell 76 Cal, 469.

Besides, there were no contidential relations be-

tween Clements and the corporation at the time of the

alleged transfer as he had severed his connections

with it on June 30, 1925. (Tr. 58)
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C0NCLU8I0X

This Court will try this case de novo. The same

being in equity, this Court is not bound by the findings

of the lower court. It is clear from the evidence, re-

gardless of the claims of appellee, it was the intention

of all the parties at the time of Clements' severance

from the Corporation that he was to have the policy.

Because of this fact, a court of equity will go below^

the surface of the transaction to grant justice where

justice belongs to do this it will give effect to the con-

duct of the parties as a consent to the change of bene-

ficiary ; to the silence of the corporation and its appar-

ent acquiescence in the authority of its officers to con-

sent to the change of beneficiary as constituting

ratification; that it will not heed appellee's claim

based solely upon fine spun technicality, bol-

stered by testimony that is unbelievable on the face of

the record.

We respectfully ask that the case be reversed and

that the decree be set aside.

Dated: San Francisco, March 26, 1932.

Respectfully submitted,

Thomas F. McCue,

Clarence G. Atwood,

AttorneAfs for AppeUant,

Efhlyn B. CJefnrnf.^.
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BRIEF FOR APPELLEE.

STATEMENT OF THE CASE.

This appeal is taken from an interlocutory decree

made and entered June 26, 1931, by the Honorable

Frank H. Kerrigan, Judge of the Court below, upon

written Findings of Fact and Conclusions of Jjaw,

pursuant to rule 70% Federal Equity Rules.

The original complaint in this action was filed May
15, 1927, by George W. Coppin, as Trustee of the

Flintex Corporation, bankrupt, against Andrew T.

Matthew, as administrator of the estate of Ral])h I;.

Clements, deceased, Ethl^ii B. Clements, widow of

said decedent, and Nan C. Kelly, to impress an in-

voluntary trust upon certain funds, the proceeds of



a life insurance policy, wherein said decedent was the

insured without reservation of right of change of

beneficiary, and wherein the Flintex Corporation was

the beneficiary. (R. 24, 158.) The original complaint

contained two causes of action; the first was based

upon a fraudulent transfer under Section 70-E of the

Bankruptcy Act; the second upon a plenary action

under the authority of Section 23-B of said Act, em-

powering a trustee, with certain enumerated excep-

tions, to sue in Courts where the bankrupt whose

estate is being administered, might have sued had the

proceeding in bankruptcy not been instituted.

Answers by defendants in the original action were

filed on the 12th and 30th of July, 1927, and on April

27, 1928, the case was tried before Mr. Justice Bour-

quin, who, on May 9, 1928, rendered a decision in

writing, in favor of plaintiff and appellee, George

W. Coppin, in which the Court minutely and elab-

orately reviewed the evidence, and in which the testi-

mony of Nan C. Kelly, the principal witness of de-

fendants, was expressly discredited, and in which the

Court found there was a void attempt to transfer the

policy to Ralph L. Clements, as a mere gift, and with-

out consideration, and by the unauthorized action of

Charles Douglas and Nan C. Kelly, officers of the

Flintex Corporation, and that the title of said cor-

poration in and to said policy was not thereby di-

vested. {Coppin V. Matthew, U. S. Dist. Court No.

1874.)

Prior to the trial of said cause, and upon the death

of said Ralph L. Clements, the proceeds of said pol-

icy were paid into his estate, and prior to said trial,
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the said Nan C. Kelly, claimed title to the entire pro-

ceeds of the policy, a sum of approximately $75,-

OOO.OO, which she compromised with the estate for

the sum of $40,000.00, which was paid to lier. (R. 171,

174.)

The relief granted by the decree is similar to that

of the decree from which the instant appeal is taken.

Upon the denial of the petition for a rehearing, an

appeal was taken on the 15th day of September, 1928,

by two of said defendants only, Matthew, the admin-

istrator, and Etlilyn B. Clements, the widow. Nan C.

Kelly did not join.

On April 15, 1929, this Court reversed the decree

of the trial Court upon a jurisdictional issue alone,

holding that the decree was based upon the second

cause of action, which this Coui't recognized had been

proved as to its merits, and that said second cause

of action was based upon Section 23-B of the Bank-

ruptcy Act, which required and w^as lacking in di-

versity of citizenship, for the reason that the bank-

rupt and Kelly were citizens of the same state, to

wit, Ohio. The mandate of this Court, directed the

low^er Court to dismiss the action for want of juris-

diction unless the objection thereto was removed by

amendment. (Matthew v. Coppin, 32 Fed. 2nd Series

100.)

On Maj^ 17, 1929, an order was made and entered

by the trial Court upon the motion of appellee va-

cating the decree and dismissing the original bill as

against Nan C. Kelly, in accordance with the mandate

of this Court and granting permission to file an

amended bill, to which, in February, 1930, an answer



was filed. The amended IhH is a part of the record

on this appeal^ ^^'^ ^ based upon Section 2^-B of

the Bankrapter Aet. (R. 2.)

It sets forth the jmisdictianal facts requisite to a

plenary action, the filing of a Yohmtaiy petition in

bankniptey June 19, 1926if an order of adjudicaticn

July 19ttu and appointment and qualification of |dain-

tiff as trostee of the hanknaqpit Jnly 30, 1926, in the

District Court of the United States for the Soathem

District of Ohio. Western Dirisiaii.

It is farther aUc^ed that said Flintex CorpoiBtkn,

Bankrapt, for its benefit and better protection, on the

23rd day of AprO^ 1921, obtained a pcdicy of insur-

ance upon the life of Ba^ L. Clements^ direetoor,

yice-president, and general manager of the bankrupt

corporation in the sum of serenty-fire tiioasand dc^

lars (^3,000.00) wlierein said bankrupt was made

the beneficiary witiioat reserration of ri^t of change

thereof, a copy of which pt^y is annexed to ^tte fafll

as Exhibit "A** and may be found in the record at

page 147. That two premiums were paid upon saia

p<^cy by ;ssdd bankrupt, the last by a premium loan

note executed by said banknqit.

It is next alleged by the bill tliat on June 3D, 1925.

at a special meeting of tiie Board of Directors of

said bankrupt, a eantract was entered into between

said bankrupt and Bal]^ L. Clements, whereby^

among other tilings. Idle corporation was released

fran its employment contract witli Clements, and tiie

corporation transferred to said Clements all mechan-

ical and chemical proee^es (no menti«m is made in

this contract of any insurance pdi^), a copy of



which ift annexftd to the bill at* ElxJiibit '*B" ami m
foTind in the record aH plaintijf *h ELxhibit I!> at pa^re

87. That Haul r^ontract waH, at naid meetiiu;, approvefl^

ratified and <^f)ntimiefi by reaolutinn of the B#)ard^

and that Clements then resiimeft aH rlirftf»tor, ^ee

president, and j^^neral manairer. (K. . Plaintiff' -t

Exhibit 6, pai?e 58.)

It is ftu'ther alleged that the muuites reeite that

a re^iiar meeting of the Board waH hehl on TiUy 8y

1025, at whieh a resohition was adopteft tranHi^mn^

said policy to Clements ^or -ifLOO ami other gn#jd anrt

vahiable considerations; that .naui minntes ami >«3luI

resolutions were ftc>titioiis and tialse; that ao meetim^

of the Board was held on .Ally 8th, and that mi ^w.h.

resolution was at any time adoptefi by the Board;

that said fictitious minutes ami cesohition were pre-

pared by Nan (!. Kelly, to spve apparent aii'ii'"''i'^ "o

the insurance company to change the benetic .. . jin

that of tJie bankrupt to the estate of said dftf^.f-dtmr.

and that pm\'*uant thereto the insurance company dirt

upon the application of Clements make hm estate the

beneftciaiy thereunder in the place of said bankrupt;

that no consideration was paid by Clrmiejitft to the

bankrupt for the transfer of >taid policy to him, and
that said attejnpted transfer was marie without the

knowledge or consent (^f the bankrupt coi-poration.

The bill further alleges, that Clements rlif^l on the

8tJi day of March, Il>2fi, and that the prmr-ipal of

said policy, after tiie deduction of the last inan note,

was paid into the estate; tiiat ^iS2,500.00 of r^e pro-

ceeds of said policy was paid and distributed t/> tiie

defendant, Ethlyn B. Cleanents, by way o£ paitial



distribution, and family allowance, and that an un-

known sum, the proceeds of said policy, passed to

said Ethlyn B. Clements, upon her appointment and

qualification as administratrix of said estate; that

$40,000.00 of said sum was paid to said Nan C. Kelly

by said estate by way of compromise of her claim to

the whole of the proceeds of said policy.

The testimony of plaintiff's witnesses was taken

in the State of Ohio by deposition, at which defend-

ants were present and cross-examined. No attempt

was made by defendants at that time to impeach the

written contract of June 30th, nor was there any men-

tion or warning of such attempted impeachment in

the pleadings. As indicated by Mr. Justice Bourquin,

at the first trial, the intent to impeach said contract

was first disclosed when she had the last w^ord at the

trial six months after the taking of said depositions.

In view of this situation, appellee on Ma}^ 27, 1930,

took supplemental depositions, which immeasurably

strengthened appellant's case. At this time, however,

John Douglas and Ralph Douglas had died. (R. 206.)

This case was again tried before Mr. Justice Kerri-

gan on November 28, 1930, and on June 26, 1931, the

decree was entered from which this appeal is taken.

(R. 52.)

At the time of the last trial of this case Ethlyn B.

Clements was substituted as administratrix of said

estate in the place of Matthew, as administrator, by

order of Court upon motion of appellant. (R. 206.)

Although the trial Court, at the last trial of said

case, made written findings of fact and conclusions of

law, they do not appear in the record, nor was there



any demand made by ai)p(']lant that the same be in-

corporated therein. (R. 219.)

At the first trial of the same although present, the

appellant did not take the stand and testify. (R. 2()9.)

And as the matter now stands, the case has been

tried twice upon its merits, by two different judges of

the United States District Court, each rendering a

decree in favor of appellee.

THE EVIDENCE.

The Flintex Corporation was incorporated under

the laws of the State of Ohio on or about December

31, 1923, with a Board of five directors. Among the

original incorporators was Nan C. Kelly, and on Feb-

ruary 2, 1924, at the first meeting of the stockholders,

a Board of five directors was elected, among whom
was Nan C. Kelly, and the decedent, Ralph L.

Clements. On the second day of January, 1924, the

first meeting of the Board of Directors was held, at

which Clements was elected vice president and general

manager, and Nan C. Kelly, secretary-treasurer, and

in January, 1925, John Douglas, who became subse-

quently interested in the corporation, substituted Nel-

son B. Cramer as director and president. Clements

continued as director, vice president and general man-

ager until June 30, 1925, and Nan C. Kelly as director,

secretary-treasurer mitil September 15, 1925, when

each respectively resigned. (R. 4, 58, 64.)

On June 2, 1924, a contract was entered into be-

tween the corporation and Clements, wherein for and
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ill consideration of the transfer of certain alleged

chemical and mechanical processes to the corporation

a certain amount of the corporate stock was trans-

ferred to Clements, and he was engaged as general

manager upon a salary for a period of ten years.

Charles E. Douglas became a director of the cor-

poration on January 13, 1925, and succeeded Clements

as vice president and general manager June 30, 1925,

and Ralph Douglas on said last mentioned date be-

came a director. (R. 58.)

The policy in dispute bears date April 23, 1924, and

James S. Drewry, a member of the firm of L. D.

Drewry & Co., General Agents of the Mutual Life In-

surance Co., testified in his deposition, that the policy

was purchased by the Flintex Corporation on the

life of Ralph L. Clements, vice president and general

manager; that the Flintex Corporation was the bene-

ficiary in the policy. That the first premium of

$2402.25 was paid by the Flintex Corporation; that

the second and last premium was $1906.50, w^hich was

borrowed from the Insurance Company by the Flintex

Corporation by a regular premium note executed by

the corporation, and that the sum of $74,182.97 at the

date of the death of Clements was the amoimt of the

policy plus interest and final dividend, less the last

premium note. (R. 70-74.)

It is admitted by the pleadings that said sum of

money was paid to Matthew as administrator of the

estate of Clements, deceased, and that $40,000.00 of

this sum was joaid by way of compromise to Nan C.

Kelly, who laid claim to the entire fund; that $22,-

500.00 of said sum was paid by the administrator to
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the defendant, Ethlyn J3. dements; and that a suiri

in excess ol" $6,(KM).00, the proceeds of said iJolicy, re-

mains in the hands of the administrator. (R. 8, 9,

45.)

The original object of the bankrupt corporation

was the manufacture of battery boxes from a hard

rubber composition pursuant to an alleged secret

formula supposed to have been discovered by Clem-

ents, which however proved an abject failure.

Clements designed the battery boxes, and purchased

the machinery used in their manufacture; the figures

as to the cost of the battery boxes supplied by Kelly

to John Douglas w^ere wrong. A lot of experimenting

was done and a lot of money foolishly spent. More

than $60,000.00 was poured into the ill-fated venture

by John Douglas. The company suffered a 40% loss

on the battery boxes, requiring the destruction of this

number and the boxes were being sold below their

cost. (R. 84-103, 121, 123, 127.)

As a result of dissatisfaction with respect to the

results being obtained by the corporation, a confer-

ence was held between John Douglas and Clements

during the middle of June, 1925, and an imderstand-

ing was arrived at which was embodied in the con-

tract of June 30, 1925, executed between Clements

and the corporation, which contract was carried out

by the parties. At no time before the death of Clem-

ents did John Douglas discuss these policies with liim

or Nan Kelly, or anybody. He knew the company was

insured but did not know who carried the insurance,

or the amount; there was never any agreement with

Clements with reference to the insurance policy. John
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Douglas never instructed any person, or agreed with

any person, that any life insurance policy should be

surrendered to Clements. The first tune he learned

the policy had been transferred to Clements was after

the death of Clements when his widow visited him in

Florida to solicit his aid to get some of the insurance

back from Kelly. (R. 86-93.) In this connection John

Douglas testiiied:

"Q. Did you ever go through this minute
book and read the minutes of the various meet-

ings ?

A. No, sir.

Q. At any time?

A. No, sir. Only except after Mrs. Clements

was down at Pensacola. I was surprised to know
that the policies were transferred over to Doctor
Clements, and she came down with the intention

of soliciting my aid, to try, as I understood, from
what she told me, to get some of this insurance

back from Mrs. Kelly, and I was surprised when
she told me that this insurance was made out or

transferred to Doctor Clements, and when she

left that afternoon, I got on the train the next

day, and came up to Cincinnati, and got the

minute book out and explained it to Mr. Metz,

and I got out the minute book and found out

that this resolution was passed, or whatever it

is. That is the first knowledge I had on the sub-

ject of the transfer." (R. 91-92.)

John Douglas was not present at the meeting of

the Board of Directors of June 30, 1925; the minute-

book was taken over to him after the meeting and

signed by him. (R. 86.)

The only directors present at the meeting w^ere,

Anthony D. Bullock, Charles Douglas, Ralph L. Clem-
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ents (who resigned at this meeting), Ralph Douglas

(who was elected a director at this meeting to fill

the vacancy left by Clements) and Nan C. Kelly. (R.

175.)

Bullock testified John Douglas was not present at

the meeting of June 30th ; and that he did not remem-

ber any complaint made by Clements in regard to any

omissions in the contract of that date ; that he did not

remember any conversations at the meeting relating

to the insurance policy, and that he first learned the

policies had been transfei'red to Clements after his

death, and the payment of its proceeds to his estate,

the latter part of 1927. (R. 203.)

Charles Douglas testified that John Douglas was

not present at the meeting of June 30, 1925; that the

only directors present were, Bullock, Kelly, Clements,

Ralph Douglas and himself ; that the contract of June

30th was approved at that meeting; that the contract

had been previously prepared either by Kelly or some-

body representing Clements; that prior to the meet-

ing he had obtained the contract from Kelly and

read it; he had discussed it with his father, John

Douglas, and had taken it to Taft & Hollister, their at-

torneys, for advice ; that he had discussed the contract

prior to said meeting with Clements and that he had

personally agreed to buy Clements' stock, which he

subsequently did for the sum of $5,000.00; that he

himself did not learn the corporation had carried

these life insurance policies until a few days after the

meetmg of June 30th, when Clements came to him
and asked him for the policies, and after a talk with

Kelly agreed to give them to him because he believed
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they were a liability and not an asset to the corpora-

tion; he realized and understood that the Flintex

Corporation was to pay the premium loan note exe-

cuted by it to the insurance company. (R. 108-114,

175, 177.)

He further testified the minutes of the meetmg of

June 30, 1925, were not dictated or prepared by John

Douglas, but that they were prepared by Kelly. (R.

109, 177.)

Charles Douglas further testified that a few days

later Clements came to him and said the insurance

company w^ould not allow it to be transferred without

a release from the corporation; that Kelly prepared

the alleged minutes and resolutions of July 8, 1925,

and that it was explained to him merely as a matter

of form to give the insurance company to show au-

thorization; that there was not a meeting of directors

on July 8, 1925; that no report was made by hun to

the other directors with regard to the alleged minutes

of July 8th, or the transfer of the policies ; that Ralph

Douglas attended no meetmg of July 8, 1925; that

there was no verbal agreement between the corpora-

tion and Clements to transfer the policies to him, nor

by the directors; that he did not consult with Mr.

Bullock, Ralph Douglas or John Douglas, regarding

the transfer of these policies. (R. 109-110, 177.)

Ralph Douglas testified that he was at only two

meetings of the Board of Directors, to wit, June 30,

1925, and September 15, 1925, and that he was not

present at any meeting of the Board of Directors on

July 8, 1925 ; that he had no knowledge of the trans-

fer of the policies to Clements; that he never at-
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tended any meeting of the Board of Directors where

Kelly and Clements, Douglas and himself were alone

present; that he never attended any meeting of the

Board at which authority was given to transfer any

life insurance policy or policies; that he would not

have consented to the transfer of the policies had he

known it; that he never heai'd the policies discussed;

he did not know much about the manner in which

the corporation was run; the first he learned of the

i:)olicies was about three or four weeks before his

deposition was taken. (R. 103-108.)

I.

THE TRIAL COURT'S WRITTEN FINDINGS OF FACT AND CON-

CLUSIONS OF LAW ARE OMITTED FROM THE RECORD ON
THIS APPEAL IN VIEW OF WHICH THIS COURT CAN NOT
CONSIDER THE ISSUE AS TO THE SUFFICIENCY OF THE
EVIDENCE.

As indicated by the decree, the trial Court made

and filed its findings of fact and conclusions of la^^'

under rule 70^2 of Federal Equity Rules. Appellant

failed to demand of the Clerk that they be made a

part of the record. (R. 219.)

The appellant's assignment of errors set forth in

her brief are in effect an assault upon the sufficiency

of the evidence to suppoi-t the findings.

The findings not being before the Court, it can not

review the evidence, and in view of which this Court

must presume the evidence supports the findings and

the decree. The Court can consider only what the

record discloses.

Davidge v. Simmons, 266 Fed. 1018.
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II.

IN THE ABSENCE OF OBVIOUS ERROR AS TO LAW OR FACT
THE FINDINGS OR DECREE OF THE TRIAL COURT UPON
CONFLICTING EVIDENCE WILL NOT BE DISTURBED.

In Mayfield v. Pan American Life Ins. Co., 49 Fed.

(2nd Series) 906, at page 907, the Court said:

"It is settled that we will not reverse a finding

of the District Court having support in the evi-

dence unless we think that the Judge has mis-

apprehended the evidence or gone against the

clear weight thereof, or, in other words, imless

we think that his Findings w^ere clearly wrong."

In Quinn v. Union National Bank, 32 Fed. (2nd

Ed.) 762, at page 763, the Court held:

''It is the rule of this Circuit that when a

court of equity has considered conflicting evi-

dence and made a finding and decree, it is pre-

sumably correct, and unless some obvious error

of law has intervened, or some serious mistake of

fact has been made, the Finding or the Decree

must be permitted to stand."

See also

Raines v. Ligon, 37 Fed. (2nd Ed.) 633;

Turner <£• Dahnken v. Crotvley, 252 Fed. 749

(9th Cir. Cal.)
;

U. S. V. Peterson, 34 Fed. (2nd Series) 245.
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III.

THE EVIDENCE OVERWHELMINGLY SUPPORTS THE
FINDINGS AND THE DECREE.

Under tlic cjiption of "Assignment of EiTor 1,"

aijpellant contends the decree is unsupported by the

evidence, although the trial Court twice made and

entered its decree by different judges in different

trials, on the merits of the case, in favor of appellee.

The defense of appellant is largely, if not entirely,

based upon the testimony of Nan C. Kelly, given

during the first trial of the case before Mr. Justice

Bourquin, a transcript thereof being introduced in

the trial before Mr. Justice Frank H. Kerrigan, from

whose decree this appeal is taken. In answer to the

contention of appellant, an analysis of the testimony

of Kelly is essential. It must be borne in mind at the

outset, that at the time Kelly gave her testimony she

had in the words of Mr. Justice Bourquin "a large

interest and an appealing motive to one in her cir-

cumstances to defend her gains by a careful narrative

to establish regularity in and consideration for the

transfers from which accrued so great and unex-

pected a windfall."

The record will also show a close association with

Clements at the plant of the Ijankrupt, and she was

very active in attempting to bring about the transfer

of the policies to Clements for which she received, as

previously shown, her reward.

She testified on direct examination that John
Douglas was present at the meeting of the Board of

Directors on June 30, 1925, and dictated both the

contract bearing said date and the minutes of said
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meeting to her at the outset thereof, and that the

resolution adopting and ratifying the contract was

adopted after its execution and the discussion between

John Douglas and Clements. That Clements read the

contract elaborately and complained it did not include

the transfer of the policies to him nor the payment

to him of $5,000.00 for his stock, nor the transfer

of the stock by Clements to the corporation nor the

agreement that he was to stay with the corporation

for 3 months at the same salary ; that thereupon John

Douglas handed him the policies, and a check for

$5,000.00, and suggested that the matter would be

formally attended to at the next regular meeting of

the Board of Directors by "Charlie," his son; that

Clements demurred stating that "heretofore I have

had verbal agreements with you that you have broken,

and I do not believe that I can take your word in

this particular." (R. 133-137.)

Aside from the testimony of Bullock, Charles

Douglas, Ralph Douglas and John Douglas, it seems

plain that this contract was not dictated by John

Douglas. It seems equally as plam that it is the

work of a lawyer. It is clothed in legal phraseology

that is foreign to the experience of a layman. Again

it appears by her testimony that the minutes and the

contract were dictated by John Douglas at the very

outset of the meeting, and that the resolution ratify-

ing the contract w^as introduced and adopted subse-

quently, and during the meeting, and after the al-

leged dispute between John Douglas and Clements,

during which he told Douglas that he could not trust

him. If indeed such an agreement existed, as to the
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transfer of the policies, and that it was omitted by

error from the contract, it seems exceedingly strange

that the resolution failed to mention the policies or

correct the alleged error, or that the minutes alleged

to have been previously dictated could not have been

amended in the space of a few minutes to recite that

the policies were intended as a part of the considera-

tion of the contract. Yet both the minutes and the

resolutions of June 30tli are strangely silent as to

the policies, and this in face of the fact that Clements

could not trust John Douglas. Common experience

would seem to have led Clements to at least insist

that the minutes and resolutions should correct the

alleged error. Nan C. Kelly had previously been the

secretary of Nelson B. Cramer, a lawyer, and was

secretary to the corporation from its incex)tion, in

view of which we put the same question as did Mr.

Justice Bourquin ''why dictate minutes to a trained

secretary?"

Again, the minutes recite that after the approval

and ratification of the said contract of June 30th,

Clements tendered his resignation as director, vice

president, and general manager of the corporation,

which is also silent as to the policies, and made after

the minutes were alleged to have been dictated. Here

then we find a reference to the resignation of Clem-

ents after the minutes were alleged to have been dic-

tated. If this be the case, Kelly must have added it

to the minutes at the time she drew them up.

Kelly further testified that Clements complained

that the contract contained no provision for the pay-

ment to him of $5,000.00 for his stock at which time



18

the policies and the check for the stock were imme-

diately delivered to him. That the corporation did

not agree to purchase his stock and that the corpora-

tion did not execute a check to him for $5,000.00 is

obvious, since Charles Douglas purchased the stock

independent of the contract, which is corroborated by

his letter to Clements under date of August 5, 1925,

which shows Charles Douglas personally purchased

this stock. (R. 143, 176.) And here, by reference the

witness attempted to make it appear that John Doug-

las resorted to trickery and deceit in producing the

policy and check immediately upon the complaint of

Clements; if this is true, still Clements failed to in-

sist that the minutes or resolution correct the alleged

error, or to introduce a resolution to correct it.

This brings us to the phantom meeting of the Board

on July 8, 1925, and here strangely enough, the alleged

minutes and the alleged resolutions transferring said

policies are conspicuously silent as to the claimed con-

sideration for the transfer of them. The considera-

tion recited in the resolution is $1.00 and other good

and valuable considerations. (R. 62-67; Plaintiff's

Exhibit No. 6.) If, indeed, the policy was a part of

the consideration of the contract of June 30th, why
did not these resolutions so recite or why did not the

minutes reveal it? The alleged minutes of July 8th

merely refer to a verbal agreement between the cor-

poration and Clements to transfer the policies, as it

was deemed advisable upon the severance of Clements

as an officer and shareholder to discontinue carrying

the policies. It will be noted that there is no reference

here to the contract of June 30th, or to the alleged
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agreement as to the disposition of the policies at the

meeting of June 30th, and that the purpose or reason

for the transfer of the policies recited in the alleged

minutes of July 8th, are in direct conflict with the

proceedings taken at the meeting of June 30th. It

will be recalled that Charles Douglas testified that a

few days after the meeting of June 30th he was ap-

proached by Clements who asked for the policies, and

that he agreed to give them to him since he regarded

them as a liability and not an asset to the corporation.

(R. 110, 176, 183.) Are not the testimony of Charles

Douglas and the alleged minutes of July 8th, consis-

tent and the only logical explanation acceptable? Is

not the agreement mentioned in the alleged minutes

of July 8th, that which he had with Charles Douglas

a few days after the meeting of June 30th? Plainly

at the time of the meeting of June 30th, as indicated

by Justice Bourquin, the jwlicies had been overlooked

and the resolutions of the alleged meeting of July 8th

were prepared by Kelly and acquiesced in by Charles

Douglas to give apparent validity to the assignment

of the policies so as to induce the insurance comi:>any

to consent to the change of beneficiary therein from

the corporation to that of the Estate of Clements.

Now we direct the Court's attention to plaintiff's

exhibit 15 at page 73 of the record, which is annexed

to the deposition of James S. Drewry. It is a letter

dated July 25, 1925, from Kelly as treasurer of the

corporation to the insurance company, in which she

states that the real consideration for the release of

the policies is $1.00 and other good and valuable con-

siderations in the way of the release of salary con-



20

tracts, etc. instead of $703.12 as set forth in the

release. If the consideration for the release of the

policy was a release by Clements of a salary contract,

etc. why falsely state in the release addressed to the

insurance company that the consideration was $703.12.

Is it due to the fact that Kelly and Clements on July

25, 1925, at the time the letter was sent, first conceived

a likelihood of a possible assault on the legality of the

transfer or release of the policy by the corporation

and thus prepare a plausible fomidation for a defense 1

As indicated by Justice Bourquin what appealed to

Clements and Kelly was the surrender value of the

policies which Kelly kept from Charles Douglas for

which she received her rew^ard. Again, it may be

worthy to comment on Kelly's astounding memory

as to details when the testimony favored her and a

convenient lapse of memory on matters more recent,

when she could not even recall at the time of the first

trial of the case the approximate amount of the money

she had on hand of the proceeds of said policy. The

Court will note how evasive she became when inquiry

was thus made, which was finally stopped by the

Court.

It has already been shown by the evidence, both for

credibility and weight, that John Douglas was not at

the meeting of June 30th, 1925, and did not dictate

either the minutes or the contract dated June 30th,

and that the alleged meeting of July 8th, was a fic-

tion; that the policies were sunply given to Clements

some time after Jime 30th, because Clements asked

for them, and Charles Douglas thought they were a

liability to the corporation, and finally that the action
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of Charles Doug-las in turning the policies over to

Clements was absolutely unknown to and unauthorized

by the corporation.

The minutes of the special meeting of the Board of

Directors on September 15, 1925, merely recite that

the minutes of the last meeting were approved, and

Charles Douglas testified that they were not read at

that meeting. (R. 177.) The Board constituted five

members and it appears at most that three were

present who signed the waivers. In order to validate

the meeting" it would require the waiver of all mem-

bers of the Board. This meeting was therefore void.

IV.

APPELLANT HAS MISCONCEIVED THE THEORY OF
APPELLANT'S CASE.

Appellant is laboring under the misapprehension

that this suit is brought to recover a fraudulent trans-

fer imder the authority of Section 70-E or 67-E of

the Bankruptcy Act, when, as a matter of fact, it is

a plenary action by the trustee, under the authority

of 23-B of the act to recover assets of the bankrupt

estate, which the bankrupt himself could have brought

had bankruptcy not intervened. Under Section 67-E

and 70-E of the act the fraudulent transfers must be

made by the bankrupt himself, and is an action

brought in the Bankruptcy Coui-t, while in the case

at bar both the pleadings and the evidence show a

mere attempted gift and transfer not by the bank-

rupt, but by an officer of the bankrupt, which was

palpably void by lack of authoiity.
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The cases cited and quoted to the effect that the

trustee must represent some creditor, or that the

fraudulent transfer must be made within four months

of the filing of the petition in bankruptcy, or that the

property so sought to be recovered, is required to pay

the claims of the creditors which have been allowed

against the estate of the bankrupt, have plainly no

application. The only tests are: Is there a diversity

of citizenship together with the jurisdictional amoiuit,

and could the bankrupt have instituted this suit had

the bankruptcy not intervened?

In the former appeal, Matthetv v. Coppin, 32 Fed.

(2nd Series) 100, this court recognized that a cause

of action upon the merits had been made out by

appellee, in the second count imder Section 23-B of

the Bankruptcy Act, thus

:

''Nearly all the testimony offered by the plain-

tiif tended to prove the second cause of action

and to disprove the jurisdictional averment in the

first cause of action. In this respect, the plaintiff

was successful, for the decree of the court in his

favor was based on the second cause of action

and states expressly that there had been no trans-

fer of the policy by the bankrupt. From this

decree the widow^ and the administrator have

appealed."

This Court, however, found that the trial Court had

no jurisdiction by reason of lack of diversity of

citizenship. Thus

:

''So, in this case, the plamtiff below having

elected to sue the adverse claimants, jointly, the

court is incapable of distinguishing their case so

far as respects jurisdiction from one in w^hich
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he was compelled to Join them. The decree of the

court below is reversed with directions to dismiss

for want of jui'isdiction, unless the objection to

federal jurisdiction is removed by amendment."

The objection to federal jurisdiction was removed

by a dismissal of the bill as against Nan C. Kelly,

whose residence was the same as that of the bankrupt,

and which has been adjudicated by the denial of a

writ of certiorari on a petition brought by appellant

in this Court.

No allegation that the trustee represents any cred-

itor is essential to the case under whatever theory it

might be reviewed.

Riggs v. Price, 43 Am. B. R. 413, 423, 424; 213

S.W.420;

Brandt v. Clement, 40 Am. B. R. 161, 164-166;

FroMk V. Steams et al., 3 Am. B. R. (New
Series) 519, 122 Misc. (N. Y.) 114.

Moreover appellant did not challenge the sufficiency

of the complaint, but pleaded to its merits.

Cumiinigham v. Mitchell, 3 Am. B. R. (New^

Series) 458, 465, 218 Pac. 386.

Nor is proof essential that a creditor had filed and

proved a claim against the estate of the bankrupt

under any theory of the case.

Oliver v. Hilgers, 11 Am. B. R. 178, 179, 92 N.

W.511;

Davis V. Gates, 37 Am. B. R. 818, 824, 235 Fed.

192;

Ward V. The Central Trust Co., 44 Am. B. R.

323.
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In Oliver v. Hilgers (supra) appellants contended

that no proof was made that any creditor existed at

the time the action was commenced, and that the trus-

tee was prosecuting- the action on his own account. In

reply on page 179 the Court said:

"We think it is necessarily implied from the

language and spirit of the act that the trustee

is empowered to proceed to protect the rights of

creditors and to take possession of all property

of the bankrupt, without waiting for any proof

to be filed by any particular creditors, and that

when it appears that such trustee has been ap-

pointed in volmitary bankrupt proceedings it will

he presumed tMit he represents creditors; and it

will also he presumed that the creditors in exis-

tence at the time of jiling the petitions were not

paid subsequently, and the hurden was upon ap-

pellants to show the contrary/^ (Italics ours.)

Again, in Ward v. Central Trust Co. (supra) at

page 324 the Court said

:

''Appellant contends for a right to show that

Morrison was not a bankrupt when he was so

adjudged; that there was no creditors with valid

claims then or since ; and that appellee was want-

ing in legal capacity to be given and to accept

the post of trustee and therefore lacked capacity

to sue appellant on account of the fraudulent

transfer. These contentions conMitute no more
than a collateral attach upon the judgment and
record of the hrankruptcy court.'' (Italics ours.)

Moreover, the John Douglas Co. was a creditor of

the bankrupt at the time of the attempted transfer.

(R. 106.)
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Nor is it essential to in-ove or plead that the assets

in the hands of the trustee are insufficient to pay the

bankrupt's creditors. The necessity, if indeed it ever

existed, has been removed by the amendment of 1910

to Section 47-A, subdivision 2, of the Bankruptcy Act,

which vests the trustee with all the rights, remedies,

and powers of a judo^nent creditor, holding an execu-

tion returned unsatisfied to all property not in the

custody of the Bankruptcy Court.

Kraver v. Abrahams, 29 Am. B. R. 365, 366;

In re Geiver, 28 Am. B. R. 413, 424, 193 Fed.

128.

It will be observed, that none of these cases, as well

as those cited hj appellant, involve Section 23-B of

the Bankruptcy Act, but sections such as 67-E and

70-E where a fraudulent transfer was effected by the

bankrupt himself.

In the case at bar, the trustee legally stands in the

shoes of the bankrupt, since he is seeking to recover

what the bankrupt could have and would have re-

covered had the bankruptcy not intervened. Only

where a dispute exists between creditors can the trus-

tee be said to represent creditors.

In re Dormi, 148 Fed. 327.

It has been held that the trustee represents both the

creditors and the bankrupt.

PJiiloou V. Bahhitt, 45 Am. B. R. 489, 491; 109

Atl.817;

Nushauin v. Cifij Banl' and Trust Co., 47 Am.
B. R. 684, 687, 110 S. W. 363;

Collier on- Bankruptcjj, Vol. 2, page 1634, Sec-

tion A.



26

V.

THERE WAS NO RATIFICATION OF THE ALLEGED TRANSFER
BY THE BOARD OF DIRECTORS, NOR IS THE CORPORA-
TION CHARGEABLE WITH LACHES, NOR IS IT ESTOPPED
TO CHALLENGE THE VALIDITY OF THE PURPORTED
TRANSFER OF THE POLICY TO CLEMENTS.

Under the caption of ''Assignments of Error 2, 3

and 4" it is contended that the bankrupt ratified the

alleged transfer by Charles Douglas to Clements, and

that the failure to rescind the alleged resolution

amounts to laches and estoppel.

The evidence without contradiction shows that the

only directors who were aware of the attempted trans-

fer until shortly before suit, were Charles Douglas,

and Nan C. Kelly. The other directors, John Douglas,

Ralph Douglas, and Bullock had no knowledge of it

until after the death of Clements. John Douglas first

learned of it w^hen Mrs. Clements, the widow of the

decedent called upon him at Pensacola, Florida, to

get some of the insurance back from Mrs. Kelly. (R.

91, 92.)

Ralph Douglas did not learn of it imtil three or

four weeks before his deposition was taken (R. 107),

and Bullock was not informed of the attempted trans-

fer until the latter part of 1927. (R. 203.) Suit was

originally filed May 15, 1927. Whether necessary or

not these undisputed facts show that suit was sea-

sonably filed.
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A. Ratification presupposes a prior knowledge, of the act or

thing alleged to have been ratified.

In order that a ratific.ation of the luiauthorized acts

of an agent may be effectual and binding on the prin-

cipal, the ratification must have been made with a full

knowledge of all the material facts.

Starr d Co. v. Galyate Ship Co., 68 Fed. 234, 15

CCA. 366;

1 Col. Jur. p. 778, Sec. 69.

Nor are the acts or knowledge of an officer of a

corporation, which are beyond the scope of his au-

thority, notice or knowledge to the corporation. In

order, therefore, to apply the doctrine of imputed

knowledge, the acts or knowledge of an officer of the

corporation must be within the scope of authority of

such officer.

Americayi Surety Co. v. Pmily, 170 U. S. 133;

In re Dunn, 53 Fed. 341;

Robertson L. Co. v. Anderson (Miim.), 105 N.

W. 972

;

Lothian v. Wood, 55 Cal. 159, 162;

Palo Alto B. <£• L. Assn. v. First National

Bank, 33 Cal. App. 214, 221.

B. A board of directors cannot validate by subsequent ac-

quiescence or ratification an act which it could not authorize

in the first instance.

The trial Court found that the attempted ti'ansfer

of the policy to Clements was entirely without con-

sideration ; that it was an attempt to make a mere gift.

Charles Douglas testified he gave the policy to Clem-

ents because he thought it was a liability to the cor-
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poration. That the Board of Directors of a corpora-

tion, much less its officers, cannot make a gift of a

corporation's property to the disparagement of the

corporation, or its creditors, and that such act is void,

is well settled.

Watkins Salt Co. v. Mulkey, 225 Fed. 739, 745;

Washington Mill Co, v. Sprague Lumber Co.

(Wash.), 52 Pac. 1067;

Cooper V. Utah Light and By. Co. (Utah), 102

Pac. 202;

Ellett-Kendall Shoe Co. v. Western Stores

(Mo.), 112 S. W. 4;

Durkee v. People ex rel. Askenw (111.), 40 N.

W. 626;

Oliver v. Rahtvay Ice Co. (N. J. Eq.), 54 Atl.

460;

In re Crumbs Appeal, 66 Pa. St. 474

;

Hall V. Auburn Turnpike Co., 27 Cal. 255.

In Ellett-Kendall Shoe Co. v. Western Stores

(supra), the Court, at page 5 said:

'^A contract of a corporation which is ultra

vires in the proper sense—that is to say beyond
the powers conferred upon it by the legislature

—

is not voidable but void and of no legal effect.

The objection to the contract is not merely that

the corporation ought not to have made it, but

that it could not make it. The contract can not

be ratified by either j)arty because it could not be

authorized by either.'* (Italics ours.)
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C. If no g-ood and valuable consideration passed to the Flintex

Corporation for the transfer of the policy in dispute to

Clements, the transfer was void and of no legal effect.

Walter v. Johnston, 34 Fed. (2nd Series) 598;

Jones V. Morrison el at. (Minn.), 16 N. W.
854;

Brinkerhoff Zink Co. v. Boyd (Mo.), 91 S. W.
523;

Beers v. N. Y. Life Insurance Co., 20 N. ^

.

Supp. 788.

D. Nor can the trustee be estopped to claim the proceeds of

the policy.

Estoppel pvesiipposes not only a knowledj^e of the

facts, but a consideration paid to the corporation upon

the theory that a corporation cannot knowingly re-

tain benefits of an unauthorized contract and re-

pudiate its obligations.

Here the corporation received no consideration or

benefit by the attempted transfer of the policy, and

appellant suffered no injury, neither she nor the de-

cedent having parted with any consideration, which

is necessary to an estoppel.

Steam v. Sunset Road Oil Co., 47 Cal. App.

334;

Wheaton v. Insurance Co., 16 Cal. 415;

10 Cal Jiir., p. 632 Sec. 17; page 634 Sec. 18;

p. 636 Sec. 20.
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VI.

A SUBSEQUENT MEETING OF THE BOARD OF DIRECTORS
CANNOT BY MERE APPROVAL OF THE MINUTES OF A
PRIOR MEETING VALIDATE ILLEGAL OR VOID ACTS
ATTEMPTED TO BE PERFORMED AT A PRIOR MEETING.

The minutes of the special meeting of September

15, 1925, recite the approval oyilij of the alleged meet-

ing of July 8, 1925. (R. 64-67.)

The Court found that there was no meeting of the

Board of Directors on July 8th, and that the alleged

minutes and resolutions were fictitious and false. The

special meeting of September 15th could not validate

the attempted transfer of the policy.

Davis Mill Co. v. Bennett, 39 Mo. App. 460;

Ohio Valley National Bank v. Walton Archi-

tectural Iron Co., 11 Ohio Dec. (reprint)

904.

In Davis Mill Co. v. Bennett (supra), the Court at

page 464 said:

''The approval of the minutes of that meeting
at the succeeding meeting was simply an asser-

tion that the Secretary had properly recorded

them among other things, that he had properly

omitted John P. Hox from those voting. It

could not well be held that the endorsement of

the minutes of a previous meeting, as being cor-

rect, legalized the invalid acts of such meeting."

And both the minutes of September 15th, and the

evidence show that the alleged minutes of the meeting

of July 8th were not read, but only approved. More-

over, the special meeting of September 15th was in-

valid for the reason that the Board of Directors con-



31

stituted five members of which the minutes show but

three filed waivers.

VII.

THE ALLEGED RELEASE WAS BUT A MINISTERIAL ACT
MADE PURSUANT TO THE ALLEGED RESOLUTION OF THE
SHAM MEETING OF THE BOARD OF DIRECTORS ON JULY
8th, 1925.

Under the caption of "Assignment of Error 5," a

new and novel theory is advanced. It is urged that

the evidence shows a documentary release by the

bankrupt corporation as beneficiary in the policy. It

is now contended that the policy was never sold, as-

signed, or transferred to Clements, as set forth in the

phantom resolution of the alleged meeting of July

8th. That upon the contrary, an entirely different

mode of action was adopted by the parties, in which

a release of beneficiary was executed and delivered

by the Flintex Corporation. In support of this con-

tention appellant points to the testimony of James

S. Drewry, agent of the insurance company, meager

extracts of which are set forth in her brief. It will

be noted that as a part of this testimony a letter was

referred to written by Kelly as treasurer of the

Flintex Corporation under date July 23, 1925, which

reads as follow^s:

"On letter head of Flintex Corporation. July

25th 1925.

Mutual Benefit Life Insurance Co. L. D. Drewry,

Agent.

Mercantile Library Bldg. Cincinnati, Ohio:

Grentlemen: Referring to the 'Release of Bene-

ficiary' form just delivered to us by your Mr.
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Dresbach, wherein there is provided a release

from our corporation to Mr. Ralph L. Clements.

The consideration as set up in this release is

shown as $703.12, whereas the real consideration

was one dollar and other good and valuable con-

siderations in the way of 'Release of Beneficiary'

form to coincide with our records and oblige,

Very truly yours, Flintex Corporation (signed),

N. C. Kelly, Treasurer." (R. 73.)

The evidence undisputed shows that Kell}^ prepared

the purported minutes and resolutions of July 8th,

obviously for the purpose of giving authority to the

insurance company to effect a change of beneficiary,

otherwise the purported resolutions were to no pur-

pose.

The testimony of Charles Douglas was that an

agent of the insurance company came out with a card

which he signed as vice president, and that the letter

of Kelly states that a release of beneficiary form was

delivered by an agent of the insurance company. It

seems plain that this release of beneficiary form was

the card signed by Charles Douglas, as vice president.

Again the testimony of Kelly was to the effect that

the consideration in support of the purported reso-

lution of July 8th was the release of a salary con-

tract, and in her letter she states the considei'ation

was the release of a salary contract. Thus we find the

same purported consideration is alleged showing that

the release of beneficiary was the same transaction

and made subsequent to and in accordance with the

purported resolution, and the authority for the re-

lease was based upon these fictitious resolutions, the
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execution of the release Imn^ merely a ministerial

act. Indeed, the minutes of llic j)]iantom meeting of

July 8th are silent as to any technical release if the

same may be distinguished from the intent of the

resolutions.

This pretended defense is a mere afterthought since

the answer does not mention it, nor does Kelly in her

testimony refer to it, and defendant wholly relies upon

the testimony of Kelly.

It is next asserted that the burden of proof rested

upon plaintiff to prove the invalidity of the release

and that it was the duty of plaintiff to introduce

the release in the evidence as a part of his case. And
in sui:>port of this contention Insurance Company v.

Roth, 118 P. A. 329, 12 Atl. 283, is cited and quoted.

It is said that the only difference between the

Pennsylvania case and this case is that the release

or transfer in the Pennsylvania case was introduced

in the evidence. In that case suit was brought by

the relatives of Roth, the insured, against the insur-

ance company, to recover the proceeds of a policy

of life insurance. The policy introduced in the evi-

dence contained a written assignment on the back

of the policy to John Stieler, by the insured, of all

of his right, title, and interest and claim to the pro-

ceeds of the policy, and was signed by the insured.

The insurance company had paid the proceeds of the

policy to Stieler upon the death of the insured. The

Court held that since the genuineness of the assign-

ment had not been questioned by the plaintiff, it was

prima facie proof of the right of the insurance com-

pany to pay Stieler the assignee the proceeds of the
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policy. The case clearly has no application to the

instant case. This is not a suit against the insurance

company. It is of no moment who introduced the

policy and assignment, it is sufficient that the docu-

ments themselves were introduced in the evidence un-

impeached, when plainly had not the plaintiff intro-

duced them the burden of introducing them as a de-

fense would have been placed on the defendant in-

surance company. When plaintiff proved that there

was a void attempt to transfer the policy without

consideration, and without the sanction of the Board

of Directors lawfully assembled, he made out his

case. The burden of proof was then thrust upon de-

fendant to show affirmatively the due execution and

regularity of the transfer or release, and that a valid

consideration was paid for it, to rebut the case made

out by plaintiff, which she failed to do. The testi-

mony of Drewry merely showed that the beneficiary

had been changed by them and that a release had been

forwarded to the insurance company. The burden of

proof was therefore on defendant to rebut the case

made out by plaintiff.

Manhattan Ins. Co. v. Burke, 23 Ohio Cir. Ct.

39;

Clarke v. Fast, 128 Cal. 422, 427;

Thomas v. Northwestern etc. Co., 142 Cal. 79,

83;

Stockivell V. Mutual Life Ins. Co., 140 Cal. 198,

204-205;

Eossini v. St. Paul etc. Ins. Co., 182 Cal. 415;

Prince v. Kennedy, 3 Cal. App. 404, 407;

Bettens v. Hoover, 12 Cal. App. 313.
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In Clarke v. Fast (supra) at i)age 427, the Coui-t

said:

''It ai)i)earing from the answer that defend-
ant's interest in the })()liey was, in its inception,

that of a mortgagee, the bui'den rested upon him
to show that the subsequent transaction, by which
he chiims to have bec^ome the owner of it, was
fair, that no advantage was taken of Clarke's

necessiti(;s, and that the consideration paid was
adequate. These facts do not appear upon the

face of the transfer, a copy of which is set out

in the answer, while the tact of the sale, as well

as the allegation that it was absolute and for the

actual value of the policy, are alleged in the an-

swer and are denied by force of the statute.

Under these circumstances, we think the court

did not err in holding that the burden of proof

was upon the defendant."

In Limg v. Eisenhart, 127 P. A. 59, 17 Atl. 684,

cited by appellant, the lower Court found that the

policy had been formerly assigned to Eisenliart, and

the burden of assailing the transfer was on plaintiff.

In the instant case the lower Court found the transfer

or release to be invalid and without consideration;

the burden then shifted on defendant to show the

contrary. The case supports plaintiff. The remain-

ing cases cited and quoted are not in point.

Moreover, the issue was not within the scope of

the pleadings. It was not made the subject of an

affirmative plea and cannot be raised in this Court

for the first time.

In the foregoing, appellee has merely discussed the

rules as to the burden of proof in ordinary cases



36

where no fiduciary relationship exists between the

parties to the transfer. However, where a fiduciary

rekxtionship exists between an officer of a corporation,

and the corporation, the burden of proof is at once

thrust upon the officer to prove the bona fides of any

transaction he may have had with the corporation.

At the time of the alleged agreement to transfer the

policy to Clements, he was vice president, director

and general manager of the corporation.

Hmison Sheep Co. v. Farmers dc Traders State

Bank (Mont.), 163 Pac. 1151, 1154;

Wilkinson v. Bauerle (N. J. Eq.), 7 Atl. 514,

519;

Extension Gold Min. dc Mill Co. v. Skinner

(Colo.), 64 Pac. 198, 199;

Pitman v. Chicago Lead Co. (Mo.), 67 S. W.
946;

Geddes v. Anaconda Copper Min. Co., 197 Fed.

860;

Star Mills v. Bailey (Ky.), 130 S. W. 1077,

1081;

Coomhs V. Barker (Mont.), 79 Pac. 1;

Woodruff V. Howes, 88 Cal. 194;

Smith V. Elderton, 16 Cal. App. 424, 426;

Highland Park Inv. Co. v. List, 27 Cal. App.

761, 763.
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VIII.

THE QUESTION AS TO WHETHER THE POLICY AT THE TIME
OF THE TRANSFER HAD A CASH SURRENDER VALUE IS

UTTERLY IMMATERIAL.

It is urged that the bill fails to allege a cash sur-

render value of the policy. It is then asserted that

the policy has no cash surrender value. If the policy

has no surrendei- cash value, why allege it in the bill ?

However, in the next breath appellant admits it had

a cash surrender value of $495.75 at the end of the

first year.

The policy took effect April 23, 1924. The policy

was in the principal sum of $75,000.00. The first

year's premium of $2402.25 was paid by the bank-

rupt corporation. The second and last premium was

paid by said corporation by a premium loan note in

the sum of $1906.50 executed by the corporation. It

was accepted as cash by the insurance company. The

accrued surrender value is payable upon the second

year's premium. Indeed the policy specifically pro-

vides that the surrender value of the policy at the

end of the first year is $6.55 per thousand and at the

end of the second year $28.50 per thousand. The

policy therefore clearly had a cash surrender value

at the tune of the attempted transfer which was dur-

ing the second year of the policy. It is the conten-

tion of appellee however, that he is entitled to the

proceeds of the policy regardless as to whether it had

a cash surrender value. This brings us to a considera-

tion of Section 70A, Subdivision 5, of the Bankru])tcy

Act, which reads as follows:

a. The trustee of the estate of a bankrupt
shall * * * be vested by operation of

<<

,
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law with the title of the bankrupt, as of the date

he was adjudged a bankrupt, except * * *, to

all (5) property which prior to the filing of the

petition he could by any means have transferred,

or which might have been levied upon and sold

under judicial process against him: provided,

that when any bankrupt shall have any insur-

ance policy which has a cash surrender value,

payable to himself, his estate, or personal repre-

sentatives, he may within thirty days after the

cash surrender value has been ascertained and
stated to the trustee by the company issumg the

same, pay or secure to the trustee, the sum so

ascertained and stated, and continue to hold, own,

and carry such policy free from the claims of

creditors participatmg in the distribution of his

estate under the bankruptcy proceeding, other-

wise the policy shall pass to the trustee as assets.
'

'

It seems plain on its face that this section of the

Bankruptcy Act has no application to the instant case.

It deals solely with the disposition of insurance poli-

cies issued on the life of the bankrupt, and not where

the bankrupt is a beneficiary with a vested interest

in the policy.

Thus in Ruckel v. MetropoUtmi Life Ins. Co, et ah,

6 Am. B. R. (N. S.) 907, Walter S. Herr as president

and manager of the Murray Extract Co., a corpora-

tion, applied for and received a policy of insurance

upon his life, payable to the corporation as beneficiary

without privilege of change of beneficiary. The an-

nual premiums were paid by the corporation. It had
no cash surrender value, or loan value. On February

23, 1923, the corporation was adjudicated a bankrupt

and on January 3, 1924, Herr died. The insurance
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company paid the amount into Court for the party

entitled. In reply to the contention that Section 70-A,

subdivision V, of the Bankiiiptcy Act applied, the

Court on page 911, said:

'^The federal statute discussed in the briefs and
cited above concerns itself with the disposition of

the life insurance policies of an insured person
who becomes a bankrupt. Burlinc^ame v. Crouse,

228 U. S. 459; 30 Am. 13. R. 6; 33 S. Ct. 564; 46

L. R. A. (N. S.) 148, and footnote thereto in 57
L. Ed. 920-922. It does not attempt to deal with

the disposition of insurance policies on the lives

of persons other than the bankrupt, where the

bankrupt's relation to the insurance is merely
that of designated beneficiary. This corporation

had an interest in this policy as beneficiaiy so

long as it paid the annual premiums to maintain

that interest. At the time the corporation became
bankrupt, there were still a few months of the

term insurance to run which the bankrupt had
paid for. If the insured had died during that

term, it seems rather clear that the insurance paid

for by the corporation should inure to its benefit,

and especially so where it was the named bene-

ficiary. The status of beneficiary during that in-

terval was an asset of potential value, and no
law, state or federal, exempts any propei'ty of a

corporation from subjection to the pa\anent of

the corporation's debts. Therefore this theoretical

or potential asset, the corporation's right as desig-

nated henefieiary, did pass to the trustee in bmik-

niptcy along with all other assets, whether valua-

ble or worthless, helonging to the corporation."

(Italics ours.)

Burlington v. Crouse, 228 U. S. 459, and Carr,

Trustee v. Myers, 211 P. A. 349; 15 Am. B. R. 116,
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have plainly no application. The lack of applicability

of Burlington v. Crouse, has been pointed out in

Ruckel V. Metropolitmi Life Ins. Co. (supra). In

CaiT, Trustee v. Myers, there was no evidence of a

vested interest in the bankrupt wife of the insured.

In this connection the Court said on page 118:

^'The only allegation of any interest of this

bankrupt in the policies of insurance is that she

had been named as a beneficiary in them. Under
what terms and conditions had she been so

named"? What may have been the reserved right

of the husband, on whose life they were issued, to

name another beneficiaiy in her place? As the

assured, he assigned the policies to his children,

and in the assignments, it is true, his wife joined.

But was her joining necesasry to enable him to

assign them? Copies of the policies are not

attached to the statement, nor is there any refer-

ence to their terms and conditions, and the mere
naked allegation of the wife's beneficial interest

in them, without defining or attempting to define

what that interest was, is not an allegation that

she had 'property' in them, which, prior to the

filing of the petition in bankruptcy, she could by
any means have transferred, or which might have

been levied upon and sold under judicial process

against her."

hh re Judson, 26 Am. B. R. 775; 27 Am. B. R. 704;

188 Fed. 702, does not support appellant, but on the

other hand supports appellee. In Volume 26 of the

Am. B. R. at page 778 the Court recognized the

vested right of the beneficiary bankrupt in the policy

to the time of the filing of the petition, and held

that the policy should be scheduled. In affirming the
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decision of the U. S. District Court, the Circuit Court

held that a trustee takes title to the bankrupt's i)rop-

erty as of the date of adjudication, not to the prop-

erty owned by the bankrupt at that time, but the title

which vests is limited to the propei-ty which belonged

to the bankrupt at the time the petition was filed.

In the case at bar, Ralph L. Clements died on the

8th day of March, 1926. (R. 7, 29.) The voluntary

petition in bankioiptcy was filed subsequent to July

15, 1926, upon a resolution passed by the Board of

Directors of the bankrupt corporation, July 15, 1926.

(R. 72.) And said corporation was adjudicated a

bankrupt October 20, 1926. (R. 58.) The policy

matured and became due and payable on the death

of Clements March 8, 1926. Therefore, under the

ruling In re Judson (supra) the proceeds of the policy

passed to the trustee.

It is next asserted that the corporation may make
a gift of its assets, but it is admitted that the stock-

holders and creditors may avoid the gift. This phase

of appellant's brief has been treated elsewhere herein,

and can serve no purpose here, save to indulge in

repetition. However, it may be said in passing, that

the trustee here seeks to recover an attempted gift of

the insurance policy for the benefit of the creditoi-s

and the bankrupt estate. If the Board of Directors

cannot give away its assets to the disparagement of

its creditors and shareholders, it must follow that its

officers cannot do so. And that the action of Charles

Douglas and Nan C. Kelly in attempting to transfer

the policy was beyond the scope of their authority,

requires neither argument nor citation of authority.
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Nelson v. Hiibhard, 96 Ala. 238, cited and quoted by

appellants has plainly upon its face, no application.

Here the act complained of, was in the first instance

within the scope of the authority of the Board of

Directors. The mortgage was not a gift, it was exe-

cuted for value.

See, also

:

Wolters V. Johnston, 34 Fed. (2nd Ed.) 598.

It is next asserted that fraud, actual or construc-

tive, is necessary to create a constructive trust and

that there was no evidence showing fraud on the part

of Clements. There was both an allegation and a

finding to the effect that the fictitious resolutions and

minutes of July 8th, were prepared by Mrs. Kelly for

the purpose of giving apparent corporate authority

for the transfer of the policy, and the evidence fully

supports the allegation and the finding. She inten-

tionally neglected to notify any of the other directors,

and failed to advise Charles Douglas that the policy

had a cash surrender value. If this be not actual

fraud, it is at least constructive fraud on the part of

Kelly, and if Clements was not a party to it, his agent,

Kelly, was.

In relation to constructive trusts, in 39 Cyc. at page

169, Section C, (1) it is said:

"Actual fraud is not necessary, but such a trust

will arise w^henever the circumstances imder
which property was acquired make it inequitable

that it should be retained by him who holds the

legal title. Constructive trusts have been said to

arise through the application of the doctrine of

equitable estoppel, or mider the broad doctrine
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that equity regai'ds and treats as done what in

good conscience ought to be done."

See, also

:

25 Cal. Jiir., j). 145, Section 19.

CONCLUSION.

This case was tried twice in the lower Court, and in

each instance a decree was rendered in favor of the

appellee. As previously indicated, Mr. Justice Bour-

quin, on the first trial of the case rendered an opinion

in which his findings of fact and conclusions of law

were exhaustively set forth, and w^hich was made a

part of the record on the first appeal. Upon the

second trial before Mr. Justice Kei-rigan, no written

opinion was rendered, but the Court made its findings

of fact and conclusions of law pursuant to 70i/^ Fed-

eral Equity Rules, which have not been made a part

of the record on this appeal. Under these circum-

stances, it would seem that this Court should presume

the proof as to all the matertal allegations of the com-

plaint, however, the Court will find, that the evidence

overwhelmingly supports the decree appealed from.

The appellant asserverates that the Court will go

below the surface of the transaction to grant justice

where justice belongs. Our reply is that the trial

Court has accomplished this on two previous occa-

sions. Appellant simply refuses to return property

to its rightful owner, property to which she has no

just claim, or with relation to which she is not out of
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pocket. Under the circumstances she should be com-

pelled to account to the party justly entitled.

It is submitted that the record contains no error,

and that the decree of the lower Court be affirmed.

Dated, San Francisco,

April 27, 1932.

Respectfully submitted,

DiNKELSPIEL & DiNKELSPIEL,

Attorneys for Appellee.
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and to the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

Appellant hereby respectfully petitions this Court

to grant a reheaiing herein on the grounds and for

the reasons, as follows

:

I.

This Court has misapplied the following rule

:

''It is well settled that the findings of the trial

Court, based on conflicting testimony taken in

open Court, will not be disturbed on appeal. John
T. Porter Co. v. Java Cocoanut Oil Co., 4 Fed.



(2d) 476 (ceritorai'i denied, 268 U. S. 697) ; Gila

Water Co. v. International Finance Co., 13 Fed.

(2d) 1 ; United States v. United Shoe Mach. Co.,

247 U. S. 41, in which the Supreme Court said:

'The testimony was conflicting, it is true, and
different judgments might be formed upon it,

but from an examination of the record we can-

not pronounce that of the trial court to be

wrong. Indeed, it seems to us to be supported

by the better reason. We should risk misimder-

standing and error if we should attempt to pick

out that which makes against it and disregard

that w^hich makes for it and judge of witnesses

from their reported words as against their liv-

ing presence, the advantage which the trial

court had.'
"

II.

There is no competent evidence to sustain th(> find-

ing made by the trial Court that the meeting of the

Directors of the Flintex Corporation held on the 8th

day of July, 1925, 'Svas false and fictitious and not

actually held".

III.

There is no competent evidence in the record to

impeach the release of beneficiary by the bankrupt.

IV.

The Court holds that the law laid down in the cases

of Biirlinfjham v. Crouse, 228 U. S. 450, In re Sling-

huff, 106 Fed. 154, and /// re Jiidson, 188 Fed. 702, is

inapplicable to the facts in this case and we believe

that this Court has misconstrued the law as laid down

in the Bucket case.
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V.

This Honorable C/Ouit has overlooked apfjlyiiig the

law that the DirectoTs of a corporation are bound to

take notice of their own official records and that they

can not be heard to say that they did not have notice.

ARGUMENT.

Taking- up the first point, that it is well settled that

the findings of the trial Court, based on conflicting

testimony taken in open Court, will not be disturbed

on appeal, we have no controversy with this proposi-

tion of law^ But the fact is, that no evidence of any

witness upon which these findings are based was tnken

in open Court: the fact is, that this evidence was

tcxken by deposition in Cincinnati, Ohio, and not one

of the witnesses ever appeared before the trial Court,

so the rule that fiudings ^M:)ased upon conflicting testi-

mony in open Court" has no application here. It was

never intimated or pretended that these witnesses

testified in open Court. This Court in an equity case

tries it anew. We call the Court's attention to the

statement found on page 55 of the transcript:

''Plaintiff's evidence w^as taken in the form of

depositions in the State of Ohio, on the 24th and

25th day of October, 1927, which depositions were

offered in evidence upon the trial and plaintiff's

evidence therein is as follows:"

This clearly shows that tlie evidence was not taken in

open Court, that the trial Court did not see the wit-

nesses and had no better opportmiity to determine the



appearance or demeanor of the witnesses any more

than this Court had. We do not think it fair to adopt

the rule of law quoted under our first point as applica-

ble to the case at bar. If the main duty or prerogative

of an Appellate Court is to affirm the trial Court,

then Appellate Courts are needless.

Taking up Point II. Finding of the trial Court that

the meeting of the Directors of the Flintex Corpora-

tion held on the 8th day of July, 1925, was ''false,

fictitious and not actually held" for the following

reasons

:

The minutes of the meeting on the 8th day of July,

1925, is cited at the top of page 63 of the transcript

as follows:

"Those Directors present were Messrs. Charles

E. Douglas, Ralph J. Douglas, and Mrs. N. C.

Kelly, constituting a quonma."

The official minute book shows that a meeting was

actually held and it is admitted by the plaintiff that

Charles E. Douglas and Mrs. N. C. Kelly, both Direc-

tors, were present and signed the minutes as Chairman

and Secretary. This was in truth and in fact a meet-

ing of the Directors of the Flintex Corporation.

Assuming that the evidence is sufficient, which we

deny, to show that Ralph J. Douglas did not partici-

pate in that meeting, then it was a meeting held by a

less number than a quorum of the Directors.

In the face of these admitted facts, no Court is

justified in finding that the meeting was "false or



fictitious and not actually held". The points and

authorities on images 24 to 29, inclusive, of appellant's

brief, are apfjlicable here. We will not encumber this

petition by recopying- these points and aiitli oil ties,

but we respectfully ask this Coui"t to reconsider said

points and authorities in connection with this point

urged in the petition.

The meeting of July 8, 1925, was a regular meeting,

which required no formal notice. If no meeting was

held, it was the duty of those present to adjourn it.

No adjournment was made and no reference in the

official records of the Directors is any where made
that the meeting was not held, all of which stamps

the evidence of Ralph J. Douglas and Charles E.

Douglas a falsehood.

To deprive Clements' widow of the proceeds of the

policy based solely upon such evidence, seems to us a

miscarriage of justice.

The plaintiff's evidence conclusively shows that at

least two Directors were actually present at this regu-

lar meeting; minutes were recorded and properly

signed. The meeting was not void, but if plaintiff's

evidence be conceded true, it was merely voidable,

consequently it could be ratified.

There is nothing mysterious about a meeting of the

Directors of a corporation, nor need such a coming

together be opened with prayer or shouted from the

house-tops. Here the time of the regulai' meeting was
fixed by the by-laws. All of the Directors liad to take

notice of their o^^^l by-laws. Tnie, Charles Douglas

says no meeting was held, but the record and the



admitted fact that two Directors, to-wit, himself and

Kelly, were present and transacted business consti-

tuted a meeting as a matter of law\ Nan C Kelly

testified that the meeting was in truth and in fact

held, that Ralph J. Douglas and Charles E. Douglas

were present and transacted business. Eliminating

Kelly's testimony, we still have the admitted fact that

N. C. Kelly and Charles E. Douglas, Directors, came

together, passed resolutions and certified to the min-

utes. The record is the best evidence. Of course, it

can be impeached, but when it is clearly shown that

the record of the meeting was permitted to stand for

over a year without it being corrected or rescinded,

or in any manner shown to be false by any subsequent

meeting, the presmnption is conclusive that the min-

utes and official record speak the truth. So the trial

Court is imjustified by any evidence in the record to

make a finding that the meeting w^as fictitious or false

because it was neither false nor fictitious. At best,

and giving full weight to the appellee's evidence, it

was a Directors' meeting, attempted to be held by a

less number than a quorum of the Directors. The ad-

mitted fact of the presence of Kelly and Charles E.

Douglas belies the claim of the appellee that no meet-

ing was held. All that is necessary to constitute a

meeting of Directors is that they come together at the

appointed time and place and transact business, so the

finding relied upon by this Court as made by the

trial Court is not sustained by any competent evidence.

This Court said on page 13 of the opinion:

*'The record contains a copy of the minutes of

a special meeting of the Board of Directors of the



Fliiitex Corporation held on Septenaber 15, 1925,

at which nu^etin.e^ the 'minutes of the last meeting

were approved'. A])j)ellants contend that the

alleged meetin.a,- of July 8, ]925, was thereby rati-

fied. But, if the meeting- of July 8, 1925, was false

and fictitious and not actually held, as fomid by

the trial Court, then the approval of the 'minutes

of the last meeting' would refer not to the meet-

ing: of July 8, 1925, but to the last rej:^ular meeting

of the corporation, that of June 30, 1925."

The Court very properly says but if the meeting of

July 8, 1925, was false and fictitious and not actually

held, as found by the trial Court, then the approval

of the "minutes of the last meeting" would refer not

to the meeting of July 8, 1925, but to the last regular

meeting of the corporation, that of June 30, 1925. As

the meeting was neither false nor fictitious and was

actually held, then the nile pronounced by this Court

does not apply and some other reason must be given

to warrant an affirmance of the decree of the trial

Court.

Taking up Point HI, that there is no competent

evidence in the record to impeach the release of bene-

ficiary by the bankrupt. The only witness on behalf

of the plaintiff that testified in regard to the transfer

of the policy is the testimony of Charles E. Douglas,

excepting that of James S. BreAvry, which we will

refer to later on. Charles E. Douglas' testimony a])-

pears in the transcript from pages 108-119, inclusive.

Nowhere, did he mention or even refer to any I'elease

of beneficiary signed by him. The only evidence he
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gave or offered was the letter dated July 17, 1925,

addressed to the Union Central Life Insurance Com-

pany, in which he says **you may take this as your

authority to transfer to Ralph L. Clements, or upon

his order, all of our right, title and interest in and to

Policy No. 793558". This referred solely to the policy

in the Union Central and had no reference to the

policy involved in this case. (Trans. 113.)

On page 12 of the opinion of this Court, the Court

said :.

'' Although Charles Douglas, as vice-president

of the company, signed a release of the policy to

Clements, he had no authority or power to do so

;

and there is no testimony to show that this at-

tempted transfer was in pursuance of any agree-

ment or contract with Clements to that effect."

There is not a scintilla of evidence in the record any-

where that the release of beneficiary in the policy in

controversy in this case was signed solely by Charles

E. Douglas, as vice-president or otherwise. No witness

testified in relation to the execution or delivery of the

release of beneficiary except James S. Drewry, who

says on page 72 of the transcript that he forwarded to

the Mutual Benefit Life Insurance Company of

Newark, New Jersey, policy No. 1,140,135, on the life

of Mr. Clements with a release of beneficiary. On
page 74 of the transcript, the witness, James S.

Drewry, was asked the following questions:

**Q. Mr. Drewry, do you have the release of

beneficiary in this policy as executed by the Flin-

tex Corporation?

A. No, sir.



Q. Where is it,—do you know?
A. It was sent to (by) us to the home office.

Q. Did you make a copy of it?

A. No, sir.

Q. Do you recall ol' your own knowledge who
signed that release on behalf of the Flintex Cor-

poration ?

A. I do not."

That is all the evidence there is in the record i]i

relation to the release of beneficiary and this Court is

unwarranted and unjustified by any of the evidence

by holding that this release of beneficiaiy was signed

only by Charles E. Douglas as vice-president, so there

is no evidence in the record that Charles E. Douglas

was the sole person who signed this release. There-

fore, the ))oints and authorities beginning at page 32

of appellant's brief and ending on page 39 are a])pli-

cable here and we respectfully ask this Honorable

Court to reconsider them.

It is true that Charles E. Douglas, as shown on })age

177 of the transcript testified as follows

:

'^The Insurance Company agent came out with

a card and T signed it as vice-president of the

company, and that the last I heard of it for a few
days.

'

'

It will be noted that at the last part of the sentence it

reads

:

**and that the last I heard of it for a few days."

Evidently something took place in a few days after

he had signed the card. Just what was done in a few
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days aftei* Douglas signed the card is not shown, but

evidently something was done. It must be presumed

in view of the testimony that stands alone in the

record that the Insurance Company would not sub-

stitute Clements' estate as beneficiary upon the mere

signing of the card by Charles E. Douglas and that

something else took place. The mere fact that Charles

E. Douglas testifies that he signed a card is no proof

that he was the sole and only person who signed the

release of beneficiary that was acted upon by the

Mutual Benefit Insurance Company. The burden in

the face of Drewry's testimony is upon the plaintiff

to prove by competent evidence that this release which

effected the change of beneficiary was void, because

the presumption is that the release was executed by

all of the Directors of the Flintex Corporation. The

burden of showing the release being void, was upon

the appellee.

Baker v. Baker, 97 N. Y. S. 455

;

Bonistalli v. Bonistalli, 269 Pa. 8, 112 Atl. 2.

''The burden of proof is upon the party who
seeks to impeach alleged illegal transactions to

show affirmatively their illegality."

Boundtree v. Smith, 108 U. S. 269, 27 L. Ed.

722;

Insurance Company v. Both, 118 Pa. 329, 12

Atl. 283;

Linig v. Eisenhart, 127 Pa. 59, 17 Atl. 684.

It must 1)0 remembered that this action is brought to

establish a constructive trust and to impress money

in the hands of a third party with the trust in favor
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of the plaintiff. To estal)li«h such a trust the evidence

must be clear, definite, unequivocal and satisfactory.

Hearne v. New PJnfjkuKl Mutual Life In.s. Co.,

20 Wall. 488, 22 L. Ed. 395;

Simmons Creek CoaJ Co. v. Doran, 142 U. S.

417, 35 L. Ed. 1063;

Moulton V. Moidton, 182 Cal. 190;

Pierce v. Wallace, 242 Fed. 221.

Here this Coui*t deprives the widow of Clements, who

is deceased, and whose mouth is closed, of the proceeds

of life insurance upon her husband because Charles E.

Douglas says he sigTied a card of release. How can

this Court say because Charles E. Doiiclas says he

signed a card of release and it was nowhere testified

that he was the sole Director that signed the same,

and the release not having been produced or offered

in evidence, or its loss accounted for, that this release

is void. I admit that the point was not thus presented

in our appellant brief, because we assiuned that this

Court would hold that the evidence to establish a

constructive or resulting trust would have to be clear,

definite, unequivocal and satisfactory. It is unneces-

sary for us to encumber this petition by citing' the

cases which we cited in the appellant brief upon this

particular point.

We also appreciate that this Court has been ci'owded

with work and is overworked for the lack of hel]i and

the assistance of a third member of the Court, and it

is little wonder that the Court overlooked the ])oint

from this standpoint, and ami^hing that we may say

herein is intended to in no manner reflect upon the
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ability or integrity of the Court, but we are repre-

senting a client whom, we believe, is entitled to the

proceeds of this policy of insurance and that depriv-

ing her from the same on the flimsy evidence offered

by the appellee is clearly a miscarriage of justice. It

was the duty of the appellee to either j^roduce this

release of beneficiary, w^hich it could have done as it

produced the policy. At least he, failing to have pro-

duced the release and failing to show its contents, the

character of its execution under the well established

rule of law, the presmnption is that if he had pro-

duced and introduced in evidence the release, the same

would be adverse to his cause of action.

Rtmkel V. BurnJiam, 153 U. S. 216, 38 L. Ed.

694;

Bagley v. 3[cMickle, 9 Cal. 446

:

De Campo v. CamriUo, 153 Cal. 660.

This Court can not assume that the release was void

without there being positive evidence in the record

showing it to be such. If the opinion of the Court is

not changed, the profession in the future upon read-

ing it, will inquire w^as there any other evidence to

show that Charles E. Douglas w^as the sole Director

who signed the release ? The opinion being silent upon

this question, the profession must of necessity hold

that the opinion is silent upon the facts which would

void the release.

Taking up the fourth point. The Court based its

opinion on the case of Ruckel v. Metropolitan Life

Insurance Co., 6 American Bankruptcy Reporter. On
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page 911 in the Rachel cjise the Court said, referring

to Burlinghayn v. Crouse:

''It does not attempt to deal with the disposi-

tion of insurance policies on the lives of persons

other than the bankrupt, where the bankrupt's

relation to the insurance is merely that of desig-

nated beneficiary. This corporation had an inter-

est in this policy as beneficiary so long as it paid

the annual premiiuns to maintain that interest."

It will be seen from the quotation that the Court held

that the corporation had an interest in the policy as

beneficiary so long as it paid the annual premiiuns to

maintain that interest.

The facts in tlie FucJxcl case are identical with the

case at bar, except that the release of beneficiary was

given by the trustee in bankruptcy with the approval

of the Court. Construing the plain language used by

the Court that the corporation had an interest in the

polic}^ as beneficiary so long as it paid the annual

premiums to maintain that interest to mean just what

it says, then the case is an absolute authority for us.

The facts in the case show that the Flintex Corpora-

tion never paid the aniuial ])reniiniii that matured or

became due on April 23, 1925. That instead of paying;-

the premium, it executed its note for the premium
which became due on the 24th day of April, 1925. The
execution of delivery of a note does not constitute

])ayment of a preexisting debt.

Union Cntt. Life Tus. Co. ?-. Maffhex's, 32 F.

(2d) 99.

There is no evidence in this case that the Insurance

Company accepted the note as payment and ^vithout
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an agreement of this nature the note did not consti-

tute payment. Said annual premium was deducted out

of the proceeds of the policy (Trans, pp. 70-71) and

constituted no payment on the part of the Flintex

Corporation, so if it is the law, which the Rachel case

lays down, that a beneficiary in an insurance policy

that has no cash surrender or loan value, can only

maintain its interest by payment of the premium, then

the policy in question, not having- any cash surrender

or loan value and the corporation not having paid the

premium, the trustee is in no position to claim the

proceeds of the policy.

Taking up Point V. The Directors of a corporation

are bound to take notice of their own official records

and they can not be heard to say that they did not

have notice. The corporation functioned for over a

year after the holding of the meeting of July 8, 1925.

During that entire time, the Directors had notice as a

matter of law that their official records showed the

holding of this meeting. They were bound to correct

the record.

In the case of Marti]} v. WeM), 110 U. S., at page 15,

of the opinion of the Supreme Court of the Ignited

States, it is stated:

'* Directors cannot, in justice to those who deal

with the bank, shut their eyes to what is going

on around them. It is their duty to use ordinary

diligence in ascertaining the condition of its busi-

ness, and to exercise reasonable control and super-

vision of its officers. They have something more
to do than, from time to time, to elect the officers
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of the bank, and to inako declarations oi' divi-

dends. That which they ouffht, by proper dili-

gence, to have known as to the j]^eneral course of

business in the bank, they may be presumed to

have known in any contest between the corpora-

tion and those who are justified ])y the circum-

stances in dealin.i; wilh ils officei's upon the basis

of that course of business."

The Supreme (^)urt of New York in Hanover Na-

tional Bank v. American Doch Co., 43 Noi-theastem)

75, said:

' 'Whatever the entries in the books of the de-

fendant, made in the ordinary course of the busi-

ness would have disclosed, the jury would have

been warranted in finding: had come to the knowl-

eds^e of the Directors, ivJw rvere ch/irfjed wit}} the

duty of reasonahle inspection of the books and
reasonable supervision of the conduct of the

officers."

The meeting: of the Directors of the Flintex Corpo-

ration, July 8, 1925, was a regular meetine:. It was

conceded all throui^h the case that it was a regular

meeting fixed by the by-laws or charter. That being

true, it Avas the duty of the Directors to know what

took place at that regular meeting. It was their duty

to know whether the meeting had been attended by a

quoriun or whether it had been adjourned. Besides,

it was their duty to be present at the regular meeting.

It is sheer nonsense for the Directors to say they

had no notice or knowledge that a meeting was held

on July 8, 1925. It is unbelievable that Directors,

whose duty it was to be present at the meeting and to

inspect what transpired at such meeting, to say the\i^\^
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had no notice or loiovvledge of the minutes made and

entered and certified at that meeting.

It is respectfully asked that a rehearing be granted

herein and that the decree of the lower Court be

reversed.

Dated, San Francisco,

December 21, 1932.

Respectfully submitted,

Thomas F. McCue,

Attorney for Appellant

and Petitioner.

Certificate of Counsel.

I hereby certify that I am counsel for api^ellant and

petitioner in the above entitled cause and that in my
judgment the foregoing petition for a rehearing is

well fomided in point of law as well as in fact and

that said petition for a rehearing is not interposed

for delay.

Dated, San Francisco,

December 21, 1932.

Thomas F. McCue,

Counsel for Appellant

and Petitioner.
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UNITED STATES OF AMERICA, SS:

THE PRESIDENT OF THE UNITED STATES,

To THE KILLEFER MANUFACTURING COM-
PANY, a corporation, and KILLEFER MANUFAC-
TURING CORPORATION, a corporation

GREETING:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the

Ninth Circuit, to be holden at the City of San Francisco,

in the State of CaUfornia, within thirty days from the

date hereof, pursuant to an order allowing an appeal, of

record in the Clerk's Office of the United States District

Court for the Southern District of California, Central

Division wherein INTERNATIONAL HARVESTER
COMPANY, a corporation, is appellant, and you are

appellees, to show cause, if any there be, why the decree

rendered against the said appellant, as in the said order

allowing appeal mentioned, should not be corrected, and

w4iy speedy justice should not be done to the parties in

that behalf.

WITNESS, the Honorable George Cosgrave United

States District Judge for the Southern District of Cali-

fornia this 8th day of October, A. D. 1931.

Geo. Cosgrave

United States District Judge.

[Endorsed] : Within Citation and of the accompanying

Petition, Allowance of Appeal, and Assignment of Errors

and receipt of a copy of each hereof is hereby acknowl-

edged this 12th day of October 1931. Lyon & Lyon,

Lewis E Lyon, Solicitors for Defendants. Filed Oct 16

1931 R. S. Zimmerman, Clerk By Edmund L. Smith

Deputy Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALI-

FORNIA, SOUTHERN DIVISION

o o o o o o o

THE RODERICK LEAN COM- )

Suit for

Infringement of

United States

Letters Patent,

No. 1,517,659

PANY, )

( a corporation
) )

)

Plaintiff, )

)

vs. )

)

THE KILLEFER MANUFAC-
)

TURING COMPANY, (a corpo- )

ration), and KILLEFER MANU- )

FACTURING CORPORATION,
)

( a corporation ), )

)

Defendants.
)

)

BILL OF COMPLAINT.

Plaintiff, for its Bill of Complaint, alleges:

I.

That Plaintiff, THE RODERICK LEAN COM-
PANY, is a Corporation duly incorporated and organized

under and by virtue of the laws of the State of Ohio,

and being a resident and inhabitant of Mansfield, in the

County of Richland, State of Ohio, which is its principal

place of business.

II.

That the Defendant, THE KILLEFER MANUFAC-
TURING COMPANY, is a California corporation hav-

ing its principal place of business at Huntington Park,

Los Angeles County, California, and is a resident of
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Huntington Park. County of Los Angeles, State of Cali-

fornia, all within this District wherein the unlawful acts

herein comi)lained of have been and are being committed.

III.

That the Defendant, KILLEFER MANUFACTUR-
ING CORPORATION, is a California corporation hav-

ing its principal place of business at Vernon, Los Angeles

County, California, and is a resident of Vernon, County

of Los Angeles, State of California, all within this Dis-

trict wherein the unlawful acts herein complained of have

been and are being committed.

IV.

That the jurisdiction of this court depends upon the

patent laws of the United States.

V.

That Letters Patent of the United States of America,

No. 1,517,659, were duly granted to Frederick C. Warne,

of Mansfield, Ohio, for improvements in Disk Harrows,

and under and in accordance with the provisions of the

then existing Statutes of the United States and Rules of

Practice in the United States Patent Office.

VI.

That the said Frederick C. Warne was the original, first

and sole inventor of the several improvements described

and claimed in said Letters Patent No. 1,517,659; that the

several improvements therein recited were not known or

used by others prior to his invention or discoverv thereof,

and were not patented or described in any printed publica-

tion or publications in this or any foreign country prior

to his invention or discovery thereof, or more than two

years prior to the date of filing of the application for

said Letters Patent; that the said invention was not in
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public use or on sale in this cniintry for more than two

years prior to the date of filinj^'- the application for said

Letters Patent and was not patented in any country

foreign to the United States on an application or applica-

tion filed more than twelve months prior to the date of

filing of the application for the said Letters Patent, and

was not abandoned by him.

VIL

That prior to the filing of this Bill of Complaint said

Letters Patent and the invention therein recited were by

mesne assignments in writing duly sold, assigned and

transferred unto the said THE RODERICK LEAN
COMPANY, a Corporation. Plaintiff herein, together

with the entire right, title and interest therein, including

all rights of recovery lor past infringements arising

under said Letters Patent, and the said THE RODER-
ICK LEAN COMPANY ever since has been, and is now

the sole owner and holder of said Letters Patent afore-

said and of all rights and equities thereunder, including

the right to demand, sue for and recover damages for

past infringement thereof.

vni.

That the Plaintiff and its predecessors in interest have

expended large sums of money in making the invention

and improvements of said Letters Patent profitable to

themselves and useful to the public; that said invention

and improvements have been and are of great benefit and

advantage to the public; and the public have generally

acknowledged and acquiesced in the rights of Plaintiff* and

its predecessors in interest thereunder; and that a large

number of the implements embodying the invention and

improvements described and claimed in said Letters
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Patent have been made and sold by Plaintiff and its pre-

decessors in interest.

IX.

That the defendants, THE KTLLEFER MANUFAC-
TURING COMPANY, a corporation, and KILLEFER

MANUFACTURING CORPORATION, a corporation,

since the date of said Letters Patent and since the plain-

tiff became the owner thereof and prior to the filing of

this bill have jointly and severally infringed upon said

Letters Patent and the claims thereof by making and/or

selling and/or using implements embodying the invention

and improvements set forth and claimed in said Letters

Patent, all within this District and elsewhere in the

United States, and wilfully and without the consent of

plaintiff", and they and each of them are continuing to do

so and they and each of them have derived and are de-

riving unlawful gains and profits from said infringement,

which plaintiff would otherwise have received but for such

infringement, and that plaintiff has therefore been caused

irreparable damage, the amount of which gains and/or

profits and/or damage are unknown to plaintiff and can

only be ascertained by an accounting.

X.

That this plaintiff' has demanded of the defendants and

each of them that they and each of them cease such in-

fringement as alleged herein, but the defendants and each

of them have refused and still refuse to cease and desist

from such infringement and threaten to continue the same
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and i)lciintiff alleges that they and each of them will con-

tinue to so infrin.^e said letters Patent until enjoined by

this Honorable Court.

XL

That the said Letters Patent arc ready to be produced

in Court by the said Plaintiff, and profert thereof is here-

by made.

WHEREFORE Plaintiff prays for a writ of injunc-

tion, issued out of and under tlie seal of this court, en-

joining and restraining the said Defendants, THE KU.-

LEFER MANUFACTURING COMPANY, and KIL-

LEFER MANUFACTURING CORPORATION, and

each of them, and their officers, directors, solicitors, clerks,

servants, agents, atto"neys, and workmen, and each of

them from infringing ui)()n said patent; that the Defend-

ants and eacli of them account to plaintiff for the profits

made by them and each of them and the damages sus-

tained by the plaintiff'; that plaintiff' recover the costs and

disbursements of this suit; and plaintiff' prays for such

other and further relief as may be proper and agreeable

to eciuit}^

THE RODERICK LEAN COMPANY
By Percy S. Webster

Solicitor for Plaintiff',

201-4 Savings & Loan Building,

Stockton, California.

[Endorsed] : Filed Apr 12 1928 R. S. Zimmerman,

Clerk By Edmund L. Smith Deputy Clerk
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[Title of Court and Cause.]

AFFIDAVIT OF SERVICE OF ANSWER

STATE OF CALIFORNIA )

) ss.

COUNTY OF LOS ANGELES )

Edna B. Wittel, being first duly sworn, deposes and

says that she is an employee of the ofifice of Lyon & Lyon,

National City Bank Building, Los Angeles, California;

that she mailed a copy of the attached Answer by regis-

tered mail, registry receipt for which is attached hereto,

to Percy S. Webster, Stockton Savings and Loan Bank

Building, Stockton, California, by enclosing a copy of

said Answer in an envelope addressed to Percy S. Webster

at Stockton Savings and Loan Bank Building, Stockton,

California, said envelope having the required registry and

postage stamps affixed thereto, this 26th clay of June,

1928.

Edna B. Wittel

Subscribed and sworn to before me
this 26 day of June, 1928.

Helene F. La Rue
Notary Public in and for the County
of Los /\.ngeles, State of California [Seal]

My Commission Expires March 6,

1929

[Title of Court and Cause.]

ANSWER
Comes now defendants. The Killefer Manufacturing

Company, a corporation, and Killefer Manufacturing Cor-

poration, a corporation, and answering the plaintiff's Bill

of Complaint on file herein, allege as follows:
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I.

That the defendants above named have no knowledge as

to the corporate existence of the plaintiff, The Roderick

Lean Company, and basing their answer on that ground,

deny that The Roderick Lean Company is a corporation

organized and existing under and by virtue of the laws

of the State of Ohio, and deny that the plaintiff, The

Roderick Lean Company, is a resident and iiihabitant of

Mansfield, in the County of Mansfield, State of Ohio,

which is its principal place of business.

IL

Deny that the defendant. The Killefer Manufacturing

Company, is now, or at the time of filing the Bill of Com-

plaint herein was, a California corporation having its prin-

cipal place of business at Huntington Park, Los Angeles,

California, and deny that The Killifer Manufacturing

Company is now, or was, at the time of filing of the Bill

of Complaint herein, a resident of Huntington Park,

County of Los Angeles, State of California.

in.

Admit that the defendant, Killefer Manufacturing

Corporation, is a California corporation having its prin-

cipal place of business at Vernon, County of Los Angeles,

State of California, and admit that the defendant, Killefer

Manufacturing Corporation, is a resident of Vernon,

County of Los Angeles, State of California.

IV.

Admit that the jurisdiction of this court depends upon

the patent laws of the United States.

V.

Deny that Letters Patent of the United States of

America No. L5 17,659 were duly granted to Frederick C.
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Warne of Mansfield, Ohio, for Improvements in Disk

Harrow, and deny that said Letters Patent No. 1,517,659

were g^ranted under and in accordance with the provisions

of the then existing statutes of the United States and

Rules of Practice in the United States Patent Office.

VI.

Deny that the said Frederick C. Warne was the original

and/or first and/or sole inventor, or was the inventor at

all, of the several improvements described and claimed in

said Letters Patent No. 1,517,659; deny that the several

improvements therein recited were not known or used by

others prior to his invention or discovery thereof; deny

that said several improvements were not patented or de-

scribed in any printed publication or publications in this

or any foreign country prior to his invention or discovery

thereof, or more than two years prior to the date of filing

of the patent for said Letters Patent; deny that the said

invention was not in public use or on sale in this country

for more than two years prior to the date of the filing of

the application for ])retended Letters Patent, and deny

that said pretended improvements were not patented in

any country foreign to the United States on any applica-

tion or ai:)plications filed more than twelve months prior

to the date of the filing for the application of said pre-

tended Letters Patent, and deny that none of said pre-

tended impro\ements had been abandoned by said Fred-

erick C. Warne to the public.

VII.

Deny that ])ri()r to the filing of the Bill of Complaint,

or at any time, said Letters Patent No. 1,517,659 and the

invention therein recited, were by mesne, or any other

assignments or instruments in writing, duly sold and/or
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1

assigned and/or transfcrrcf] unto the said The Roderick

Lean Company, plaintiff, tr>nrether with the entire ri^ht,

title and interest therein, and denies that there was an as-

signment made to The Roderick Lean Company which in-

cluded an assignment of all rights for recovery of past

infringement arising under said Letters Patent No.

1,517,659, and denies that the said The Roderick Lean

Company, plaintiff, is now, or ever has been, the sole

owner and liolder of said Letters Patent aforesaid, and/or

any of the rights and equities thereunder, or including the

right to demand and/or sue for and/or recover damages

for past infringement thereof.

VIIT.

The defendants above named are without knowledge as

to the matters alleged in Paragraph No. 8 of plaintiff's

Bill of Complaint, and basing their answer on that

ground, deny each and every, all and single, of the allega-

tions therein contained, and will require strict proof of

the same by plaintiff.

IX.

Deny that the defendants and/or either of said defend-

ants, The Killefer Manufacturing Company, a corpora-

tion, and/or Killefer Manufacturing Corporation, a cor-

poration, since the date of said Letters Patent No.

1,517,659, or at any time or since the plaintiff became the

owner thereof and/or prior to the filing of the Bill of

Complaint, ha\e jointly and/ or severally, or in any man-

ner whatsoever, infringed upon said Letters Patent

and/or the claims thereof, by making and/or selling

and/or using implements embodying the purported inven-

tion and under purported improvements set forth and/ or

claimed in said Letters Patent No. 1.517,659, all within
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this district and elsewhere in the United States, and/or

wilfully and/or without the consent of plaintiff, and deny

that they, and each, or either of them, are continuing to

do so, and further deny that they, and each, or either of

them, have derived and/or are deriving unlawful gains

and profits from such asserted infringement which plain-

tiff would otherwise have received but for such infringe-

ment, and deny that plaintiff has therefore, for cause of

any acts of said defendants been caused irreparable dam-

age.

X.

Deny that plaintiff has demanded of the defendants,

and each of them, that they, and each of them, cease such

infriiujc- as alleged herein, and deny that the defend-

ants, and each of them, has refused, and still refuse, to

cease and desist from infringement and threaten to con-

tinue the same.

XT.

Further, answering, defendant's aver that said pre-

tended Letters Patent No. 1,517,659 are invalid and void

for the following reasons

:

(a) Because the things purported to be patented in

and by said Letters Patent, and had long prior to the

alleged invention and discovery thereof by the said Fred-

erick C. Warne, been patented or described or contained

in Letters Patent of the United States, granted to the

following named persons and dated and numbered as fol-

lows:
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Name

D. F. Shaw
W. T. Nichols

F. Rramer & G. G. Crowley

F. ])ramer & G. G. Crowley

Frank Bramer

E. Fowler Stoddard

Fullerton Wilson

E. Fowler Stoddard

John P. Ritch

E. Fowler Stoddard

E. Fowler Stoddard

George R. Thomson
George R. Thomson
E. Fowler Stoddard

(deceased)

Charles LaDow
Thomas Maxon

Name

Robert W. Hardy

August B. Voelkerding and

Theodore A. Voelkerding

Charles LaDow
Frank A. Ruggles

Albert J. Glass

George M. Clark

Charles LaDow
August H. Teschner and

Paul E. Teschner

George M. Clark

Orien R. Smith

R. B, Fentem

Hiram M. Burdick

W. Wildman

Samuel C. Rock

]Date Number

July 27, 1S75 166,033

I^^eb. 27, 1X77 187,769

May 18, 1H80 227,724

Sept. 27, 1881 247,476

Apr. 29, 1884 297,666

May 20, 1884 298.911

Dec. 30, 1884 310,105

Feb. 24, 1885 312,772

J"lv 27, 1886 346,223

Aug. 17, 1886 347,744

Aug. 17, 1886 347,745

Nov. 9, 1886 352,210

Mar. 22, 1887 359.909

Aug. 30, 1887 369.300

Aug. 28, 1888 388.567

Oct. 16, 1888 391,258

Date Number

Apr. 23, 1889 401,745

Sept. 10. 1889 410,946

Nov. 12, 1889 415.113

Feb. 25, 1890 422,161

May 13, 1890 427,854

Jan. 13, 1891 444.662

Apr. 28. 1891 451.421

July 26. 1892 479.476

Feb. 6, 1894 514.210

Apr. 25, 1899 623,575

July 18. 1899 629.156

Sept. 12. 1899 632.778

Nov. 5. 1901 686,174

Jan. 4, 1902 691,179
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Paul Hansmann Apr. 18, 1905 787,572

John T. Collins Oct. 2, 1906 832,535

Cyrus Newell Cass May 7, 1907 853,160

Amon Thompson and
George P. Laberee Sept. 10. 1907 cS65,825

Diederich Peter Mohr and

John Auguste Duvanel Dec. 3, 1907 872,957

Fred A. Gerling Oct. 20, 1908 901,701

Marquis J. Todd Jan. 19, 1909 910,329

Frank B. Niesz Mar. 23, 1909 916,361

James A. Hanger Jan. 4, 1910 945,274

Jonathan R. Naylor Apr. 12, 1910 954,759

John Quincy Adams Newsoni Jan. 3, 1911 980,881

W^illiam L. Paul Feb. 14, 1911 984,293

Paul S. Therens Oct. 31, 1911 1,007,254

Charles Pearson Dec. 19, 1911 1,012,220

Name Date Number

Albert E. Cook Oct. 8 1912 1,040,890

C. P. A. Friberg Feb. 25, 1913 1,054,404

Frank K. Lathrop Sept. 16 1913 1.073,428

Lewis E. Waterman Dec. 16 1913 1,081,918

Frank N. Trissel Oct. 20 1915 1,147,281

James McCarthy Nov. 23 1915 1,161,143

Scott S. Derby and
Emil Petersen ^,'Iay 30 1916 1,184,728

Charles T. Ray June 6 1916 1,186,130

Frederick C. Warne July 4 1916 1,189,890

Herbert B. Sperry Sept. 26 1916 1,199,126

Edward W. Burgess Oct. 3 1916 1,200.075

Charles S. Sharp Jan. 22> 1917 1,213,281

Horace Norman Clark Aug. 11 1917 1,237,616

William W. Cameron Apr. 17 1917 1,223,145

James Alfred Lonsdale Dec. 11 1917 1,249,436

George W. Willis Mar. 26 , 1918 1,260,497

Rudolph Joseph Altgelt May 21 , 1918 1,266,752

Paul Hansmann Apr. 1 1919 1,298,699
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Charles S. Sharp Mar. 23, 1920 1,334,562

Sherwin W. Cady Apr. 13, 1920 1,336,676

Wilham C. Dwyer Ai)r. 30, 1920 1,336,687

Frederick C Warne June 22, 1920 1,344.159

Edwin A. Johnston and
Carl W. Mott Oct. 5, 1920 1,354,654

Joseph W. Gamble
(Re-issued) Nov. 18, 1921 15,219

Edward A. Johnston Oct. 24, 1922 1,433.013

Sherwin W. Cady Oct. 24, 1922 1,433,068

Frederick C. Warne May 29, 1923 1,457,277

Francis J. Johnson Mar. 18. 1924 1,487,388

John B. Bartholomew June 17, 1924 1,498,258

Charles S. Sharp June 23. 1925 1,543,662

(b) Because in view of the state of the art at the

time of the alle.^-ed' invention of the said Frederick C.

Warne and lono- prior to that time the matters and things

claimed in said pretended Patent No. 1,517,659 were not

patentable inventions but were mere mechanical expedients

requiring no invention and --veil within the domain of

mere judgment and skill in the art and comprise a mere

unpatentable aggregation of mechanical means and ex-

pedients well known and long used in the art prior to

said Frederick C. Warne's alleged invention thereof, the

selection and use of which require only the ordinary

mechanical skill of those skilled in the art to which said

alleged inventions pertain and do not involve or require

invention.

(c) Because the claims of said pretended Letters

Patent No. 1,517,659 do not cover new and patentable

combinations of elements but are mere aggregations of

old mechanical elements producing no new result or effect.
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XII.

Further answering, defendants say that because of the

attempts of the said Frederick C. Warne to secure certain

broader and more comprehensive claims in his apphcation

for Letters Patent No. 1.517,659 as originally filed, and

in the various amendments submitted by him during the

prosecution of said application and the rejection of such

claims by the Patent Office; of the acquiescence of the

said Frederick C. Warne in said rejection by the striking

out of said claims and of the acceptance of the narrower

and more restricted claims now standing in the Letters

Patent in their stead; the said Frederick C. Warne, and

all claiming under him, were, and are, estopped and for-

ever precluded from contending for a broad interpreta-

tion of the claims of said Letters Patent such as would

include and subordinate any disk harrow structure made,

used or sold by these defendants in respect to which this

suit is attempted to be maintained; that for each of the

foregoing reasons Letters Patent No. 1,517,659 are in-

valid and void.

XIII.

Further answering, defendants say that because of the

attempts of the said Frederick C. Warne to secure certain

broad and comprehensive claims in his original applica-

tion filed December 10, 1917, and in the various amend-

ments submitted by him during the prosecution of said

application, and the rejection of said claims by the Patent

Office; and more particularly in accordance with the hold-
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m^ of the Law Kxaniiiu-r of the United States Patent

Office that a certain Ijroad anrl conijirehensive claim was

not i)atentahle Init was anticipated by the jjrior patented

art; of the acquiescence of the said Frederick C. Warne in

said rejections and ])articularly in tiie lioldin^ of tlie Law

Examiner aforesaid by striking out said claim, the said

Frederick C. Warne, and all claiming under him, were,

and are, thereafter estopped and forever i)recluded from

seeking to obtain, by any means wdiatsoever, any claim or

claims commensurate in scope with such broad and com-

prehensive claim theretofore rejected or any such claim or

claims, or to assert any such scope or interpretation of any

claims of said Patent No. 1,517,659 as would include any

structure made, used or sold by these defendants in respect

of which this suit is attempted to be maintained ; that for

each of the foregoing reasons Letters Patent No. 1,517,659

are invalid and void.

For the further and separate defense, defendants allege

that the plaintiii" is guilty of laches in not having brought

this suit upon LInited States Letters Patent No. 1.517,659

within a reasonable time after having become appraised

of their pretended rights in the premises and aver that

plaintiff has neglected and refused to assert his pretended

and alleged rights in the premises and has had at all

tunes since long prior to the issuance of said patent full

knowledge that the defendants, The Killefer Manufactur-

ing Company and Killefer Manufacturing Corporation,
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were expending large sums of money to provide factories

and facilities for the manufacture and sale of the devices

that plaintiff now claims are infringements of said United

States Letters Patent No. 1,517,659, and that said defend-

ants. The Killefer Manufacturing Company and Killefer

Manufacturing Corporation have been and were manu-

facturing, vending and causing to be used throughout the

world vast numbers of said devices in reliance upon the

said rulings of the Commissioner of Patents of the United

States in denying and the acquiescence of said Frederick

C. Warne, and his assigns, to such rulings, that defendants'

said devices were not within the scope of said alleged

Warne invention as defined or claimed in said patent, and

that plaintiff is now estopped from asserting any pretended

right or patent to the contrary.

WHEREFOR, DEFENDANTS PRAY: that plain-

tiff's Bill of Complaint herein be dismissed with costs

against the plaintiff' to be taxed.

THE KILLEFER MANUFACTURING
COMPANY, and

KILLEFER MANUFACTURING COR-
PORATION, Defendants

By Lewis E. Lyon

Their Solicitor

Frederick S. Lyon.

Leonard S. Lyon.

Lewis E. Lyon.

Attorneys for Defendants

[Endorsed]: Filed Jun 27 1928 R. .S. Zimmerman,

Clerk By Edmund L. Smith Deputy Clerk
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At a stated term, to vvil : The January Term, A. I). 1929

of tlic District Court of the United States of America,

within and for the Central Division of the Southern Dis-

trict of CaHfornia, held at the Court Room thereof, in the

City of Los yVngeles, on Monday the IHth day of March

in the year of (Air Lord one thousand nine hundred and

twenty-nine.

Present

:

The Honorable EDWARD J. HENNING, District

Judge.

The Roderick Lean Co., a corp., )

)

Plaintiff, )

vs. ) No. N-68-H Eq.

)

The Killifer Mfg. Co., a corp., )

and Killifer Mfg. Co., a corp., )

Defendants. )

This cause coming on at this time for setting for hear-

ing, Herbert Huebner, Esq. appearing as counsel for the

plaintiff, and Lewis Lyon, Esq. appearing as counsel for

the defendants ; now, by consent of counsel, and by order

of the Court, this cause is referred to David B. Head,

United States Commissioner, as Special Master herein

for hearing of testimony, taking of evidence, and for

report to the Court of his findings of fact and conclusions

of law thereon.
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[Title of Court and Cause.]

ORDER REFERRING CAUSE TO MASTER
This cause coming before the Court at this time for

setting for trial : Herbert A. Huebner, Esquire, appearing

as counsel for plaintiff for and in behalf of Percy S.

Webster, Esquire, and Lewis E. Lyon, Esquire, appearing

as counsel for the defendants; and it appearing that be-

cause of the confusion of the Court's calendar there are

many other causes entitled to be first heard, including a

large number of criminal cases, which are entitled to

preference over civil matters as to the trial thereof; and

it further appearing that, because of the protracted length

of the patent trials, the result has been, and is, that other

civil litigants having causes to be tried have not been

accorded a fair portion of the time of the court; and it

appearing that this condition will continue unless many of

the patent causes now pending can be disposed of in a

manner herein provided ; and, hence, that in order to fairly

and within a reasonable time dispose of the business be-

f(jre the court, it is necessary that this order be made:

IT IS NOW ORDERED, that this cause be referred

to David B. Head, Esquire, as Special Master, to take and

hear the evidence offered by the respective parties and to

make his conclusions as to the facts in issue, and recom-

mend the judgment to be entered thereon; the Special

Master is authorized and empowered to do all things and

to make such orders as may be required to accomplish a

full hearing on all matters of fact and law in issue in this

cause. The objection of counsel for Defendants to the

making of this order referring the cause to the Master is

hereby noted and excepted is allov»/ed in favor of the de-

fendants.

Dated this 1st day of April, 1929.

EDWARD J. HENNING
District Judge
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Approved as to form

:

FREDERICK S. LYON
LEONARD S. LYON
LEWIS E. LYON
Attorneys for Defendants

[Endorsed] : Filed Apr. 1 1929 R. S. Zimmerman,

Clerk, By M. L. Gaines, Deputy Clerk.

IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CENTRAL DIVISION.

INTERNATIONAL HARVESTER
COMPANY, a Corporation,

Plaintiff,

-vs-

THE KILLEFER MANUFACTUR-
ING COMPANY, a corporation, and
KILLEFER MANUFACTURING
CORPORATION, a corporation,

Defendants,

IN EQUITY
NO. N-68-H.

SUPPLEMENTAL BILL.

Now comes plaintiff herein substituted by order of this

Honorable Court as party i)laintiff in the name, place and

stead of Roderick Lean Company, a corporation, original

plaintiff, and files this its supplemental bill and alleges as

follows

:
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That on or about the 7th day of April, 1928, the

Roderick Lean Company exhibited its original bill of

complaint in this Honorable Court against The Killefer

Manufacturing Company, a corporation, and Killefer

Manufacturing Corporation, a corporation, the defendants

herein named, wherein it showed the premises set forth

in said original bill of complaint, and charged infringe-

ment of the Letters Patent sued upon in said original bill

of complaint and of the rights therein then alleged to be

vested in the said Roderick Lean Company, and prayed for

an injunction and accounting, and other suitable relief in

respect thereto, as more specifically set forth in the original

bill of complaint now on tile.

IL

That pending the said suit, namely on or about the 16th

day of June, 1930, the said Roderick Lean Company

transferred its entire, right, title, and interest in and to

said Letters Patent No. 1,517,659, and in and to all ac-

crued or pending rights of action and recovery for past

infringements thereof, to this plaintiff, which assignment

was duly recorded in the United States Patent Office on

the 19th day of July, 1930, in Liber X-144, page 677: and

that plaintiif now holds the entire title thereto and to all

rights of action for past infringement, as well as for future

infringement, arising thereunder, to the full end of the

term for which Letters Patent are or may be granted, and

as fully and entirely as the same would have been held and

enjoyed by the said Roderick Lean Company had such

assignment not been made.

WHEREFORE plaintiff prays that it may have the

same relief against the said The Killefer Manufacturing
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Company, a corporation, and Killefer Manufacturing Cor-

poration, a oforporation, the defendants, as the Roderick

Lean Company might have had if the facts herein before

stated and charged by way of supplement had not occurred

;

and that plaintiff may have such other and further relief

as in equity may seem meet and proper.

INTERNATIONAL HARVESTER COiMPANY.
By Percy S. Webster

Attorney.

[Title of Court and Cause.]

AFFIDAVIT OF SERVICE OF SUPPLEMExNTAL
BILL, AND ORDER FOR SUBSTITUTION OF
PLAINTIFF AND TO FILE SUPPLEMENTAL
BILL.

State of California, )

County of San Joaquin. )(SS.

PEARL SMITH, being first duly sworn, deposes and

says that she is an employee of the office of Percy S.

Webster, Stockton Savings & Loan P)uilding. Stockton.

California; that she mailed a copy of the attached Supple-

mental Bill, and also a copy of Order for .Substitution of

Plaintiff and to File Supplemental Bill, by registered mail

to Lyon and Lyon, National City Bank Building. Los

Angeles, by enclosing a copy of said Supplemental Bill and

said Order in an envelope addressed to Lyon and Lyon,

National City Bank Building, Los Angeles, California,

said envelope having the required registry and postage

stamps affixed thereto, this 19th day of November. 1930.

Pearl Smith.
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Subscribed and sworn to before me this 19th day of

November, 1930.

[Seal] Frank N. Carter,

Notary PubHc in and for the County of San Joaquin,

State of CaHfornia.

[Endorsed] : Filed Nov 20 1930 R. S. Zimmerman,

Clerk By M. L. Gaines Deputy Clerk

I

Title of Court and Cause.]

NARRATIVE STATEMENT OF EVIDENCE.

Prior to any testimony being offered in the cause Counsel

for Defendant, Mr. Lewis E. Lyon, conceded that Patent

No. 1,517,659 had been issued to Frederick C. W^rne;

that title to such patent stood in the name of The Roderick

Lean Manufacturing Company on June 13, 1925 and that

C. A. Hines was appointed Receiver of The Roderick Lean

Manufacturing Company on June 12, 1925, and that the

Order of the District Court of the United States for the

Northern District of Ohio, Eastern Division, relative to

the report of C. A. Hines, as filed September 15, 1925,

which document had been theretofore filed with the Clerk

of this Court, is a genuine instrument and that no proof

need be made thereof.

THEREUPON plaintiff offered and there was received

in evidence certified copy of the Order of the United

States District Court for the Northern District of Ohio.

Eastern Division, in Ecjuity No. 1447, which was duly

marked Plaintiff's Exhibit 1.
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(Testimony of C. A. Hines)

C. A. HINES

My name is C. A. Hines. I am a resident of Mansfield,

Ohio, and I have been the Secretary of the Roderick Lean

Company since October 1, 1925. Prior to that time I

was Receiver for the Roderick Lean Manufacturing Com-

pany and am still Receiver for that company and have not

been discharged. Prior to June 12, 1925 I was Secretary

and Treasurer of the Roderick Lean Manufacturing Com-

pany. I am the same C. A. Hines named in the several

Orders of Court relatini;- to transfer of assets from me

as Receiver to Wilcan Plow Company. At the time I was

appointed receiver for the Roderick Lean Manufacturing

Company the Warne Patent N'o. 1,517,659 was one of the

assets of that company.

The patent deed from C. A. Hines as Receiver to the

Vulcan Plow Company, Plaintiff's Exhibit 2, was executed

by me and the patent deed \'ulcan Plow Company to the

Roderick Lean Company, Plaintift"'s Exhibit 3, was

executed by the Vulcan Plow Company by its Vice Presi-

dent G. A. Trimble and its Secretary, A. Volderauer. I

know them to be such officers of the Vulcan Plow Com-
pany and I know the signatures on the document to be

theirs.

Plaintiff's Exhibits 2 and 3 were offered and received

in evidence. Defendant's Counsel admitted the corporate

existence of plaintiff, as a corporation of Ohio.

Mr. Plines, continuing, on

CROSS EXAMINATION
by Mr. Lewis E. Lyon, said:

The patent deeds. Plaintiff's Exhibits 2 and 3, were

executed in 1928 just before the instigation of this suit.
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(Testimony of C. A. Hines)

Prior to that there was a general assignment (Plaintiff's

Exhibit 5) executed by me as Receiver to Vulcan Plow

Company of all the assets of the Roderick Lean Manufac-

turing Company which I held as Receiver. There was

also a general assignment from the Vulcan Plow Com-

pany to the Roderick Lean Company (Plaintift''s Ex-

hibit 6).

On

REDIRECT EXAMINATION

by Mr. Webster, Mr. Hines continued

:

I made a search for the original assignment from Hines

as Receiver to Vulcan Plow Company. I wrote to the

A^ulcan Plow Company and received in reply the letter

(Plaintiff's Exhibit 4, which letter Exhibit was oft'ered

and received in evidence). I know the signature on the

letter and it is the signature of the President of Vulcan

Plow Company. I looked through all my own tiles but

could not locate the original assignment. I asked the at-

torneys for the receiver if they had the original but they

said the}' did not but they could furnish me a copy, which

they did. The document shown me (Plaintiff"'s Exhibit 5)

is the copy they furnished me.

Said copy (Plaintiff's Exhibit 5) was offered and re-

ceived in evidence. Mr. Hines, continuing, said:

I know the signature on the Bill of Sale (Plaintiff's

Exhibit 6) and it is the signature of Mr. R. Rosencranz

the President of that company.

Plaintiff''s Exhibit 6 was then oft'ered and received in

evidence.
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(Testimony of C A. I fines)

On
RECROSS EXAMINATION,

by Mr. Lyon, Mr. Hines continued:

I was not present when the Bill of Sale, Plaintiff's Ex-

hibit 6, was executed and 1 do not know whether it was

executed on the date it bears or not or whether it was

executed prior to the filin^^ of the Bill of Complaint in

this suit.

I do not know wliether the original of Plaintiff's Ex-

hibit 5 was ever presented to the United States District

Court for the Northern District of Ohio for approval but

J assume it was as those matters were all handled through

the attorneys for the receiver.

1 have never compared this instrument ( Plaintiff's Ex-

hibit 5) with the purported original thereof. 1 have not.

seen the copy before I received it from the attorneys

White, Cannon and Speith of Cleveland. 1 have only

their assurance that it is a copy.

In answer to questions by the Special Master, Mr. Hines

said

:

I recall executing the original of this Bill of Sale

(Plaintiff's Exhibit 5). The original looked similar to

that copy. I recall executing it before a Notary and the

Notary was J. E. Splittorf. I read the original document

at the time I executed it. I recall the terms. I have read

this copy over since then and my recollection of the terms

of the original document assists me in identifying this

document, Plaintift"'s Exhibit 5, as it covers exactly the

transaction that took place.

Plaintiff' then off'ered and there was received in evidence

defendants' answers to plaintift*'s interrogatories (Plain-

tift*'s Exhibit 7).
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Plaintiff then offered and there was received in evidence

plaintiff's answers to defendants' interrogatories Nos. 22

to 28, inclusive, 43 to 47, inclusive, and 49 to 56 inclusive

(Plaintiff's Exhibit 8).

Plaintiff then oft'ered and there was received in evidence

Plaintiff's patent in suit, Warne Patent No. 1,517,659

(Plaintiff's Exhibit 9).

The plaintiff then rested.

Plaintiff limited its charge of infringement to the form

of structure which is disclosed in the answers of defend-

ants to plaintiff's interrogatories and admitted by the de-

fendants to have been manufactured and sold by them and

plaintiff' abandoned its charge of infringement of the

Killefer chain type of harrow as set forth in its Bill of

Particulars.

Defendants offered and there was received in evidence

those answers of plaintiff to defendants' interrogatories

W'hich had not been offered by plaintiff, in plaintiff's Ex-

hibit 8.

Defendants offered and there was received in evidence

defendants' Exhibit A, being a reproduction of the draw-

ing of the device admitted in defendants' answers to plain-

tiff's interrogatories to have been manufactured and sold

by defendants.

Defendants oft'ered and there was received in evidence,

for the purpose of showing the state of the art, defend-

ants' Exhibits B, C and D.

Defendants offered and there was received in evidence

defendants' Exhibit E, a certified copy of papers 27, 29. 32

and 43 in the Matter of Interference Numbered 43841

entitled Watters vs. Smith vs. Ward vs. Johnson vs. Cady

vs. Pollard vs. Bean and Watters vs. Warne.

Defendants then offered and there were received in

evidence the following Exhibits, being a group of prior

art patents, as follows:
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(Testimony of C. C. Mahanj

F-1 Patent to liranicr and Crowley, No. 247,476

F-2 l\itent to F. Jiramer, N(j. 297,666

F-3 Patent to Cameron, No. 1,223,145

F-4 Patent to Cass, No. 853,160

F-5 Patent to G. M. Clark, No. 444,662

F-6 Patent to A. G. Glass, No. 427,854

F-7 Patent to R. W. Hardie, No. 401,745

F-8 Patent to C. LaDow, No. 388,567

F-9 Patent to C. LaDow, No. 415,113

F-10 Patent to F. B. Niesz, No. 916,361

F-11 Patent to C. T. Ray, No. 1,186.130

F-12 Patent to C. S. Sharp, No. 1,213,281

F-13 Patent to E. F. Stoddard, No. 298,911

F-14 Patent to E. F. Stoddard, No. 312,772

F-15 Patent to E. F. Stoddard, No. 347,744

F-1 6 Patent to E. F. Stoddard, No. 347,745

F-17 Patent to G. R. Tomson, No. 352,210

F-18 Patent to G. R. Tomson, No. 359,909

F-19 Patent to F. N. Trissel, No. 1,147,281

F-20 Patent to F. C. Warne, No. 1,344,159

F-21 Patent to L. E. Waterman. No. 1.081,918

F-22 Patent to G. W. Willis, No. 1,260,497

F-23 Patent to F. C. Warne, No. 1,189,890

F-24 Patent to F. C. Warne, No. 1,19^,023

¥-2S Patent to F. C. W^arne, No. 1,207.672

C. C. MAHAN

C. C. Mahan called on behalf of defendants testified as

follows

:

I am a resident of Yucaipa, California and am a sales-

man for the Killefer Manufacturing Company in charge

of field operations and am familiar with the harrows

manufactured by such company. Killefer Manufacturing

Company sells the hitch composed of the members 21, 20,

23, 26, 31 and 17, shown on defendants' Exhibit A sepa-

rately and as a i)art of the harrow. I have been with

Killefer Manufacturing Company since October 1926.
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(Testimony of W. A. Doble Jr.)

W. A. DOBLE JR.

William A. Doble, called on behalf of defendants, as a

mechanical consultins^- engineer and qualified as an expert,

testified as follows

:

Describing" the function, construction and mode of op-

eration of the disc harrow shown in the Warne Patent No.

1,517,659 (Plaintiff's Exhibit 9) and referring first to

Figure 1 on sheet 1 of that drawing", there is disclosed in

Figure 1 a four-gang disc harrow composed of two for-

ward gangs in line and two rear gangs directly behind the

two forward gangs. The structure includes a forward

frame. The forward frame is composed of a cross or

transbar, marked on the drawing 1, and a curved draft

frame member 2, which has bolted to it or riveted to it a

stub-pole 3 at about the central portion of the stub-pole.

The rear end of the stub-pole is fastened to the draft

frame transverse bar 1. The stub-pole is constructed of

angle irons. And within that structure there is a sliding

member, which is called the draft yoke 20. The draft yoke

20 has rigidly fastened to it a drawbar 19. The opposite

end of the drawbar 19 is connected to a draft head by

means of a pin extending through a transverse slot in the

draft member 19. The draft clevis or yoke 20 has cut

on one side of it ratchet teeth. The ratchet teeth of tlie

draft yoke are in working engagement with a pinion 24.

The pinion 24 is bearing upon the draft pole 3 near its

forw^ard end, and the shaft 21 to which the pinion 24 is

keyed extends vertically above the draft pole 3 and is sup-

ported at its upper end by a bearing, which is not shown

on Figure 1 but which is shown on Figure 5 and Figure 4.
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To hold the upper bearing', which is numbered 26, in

proper relation to the harrow, there are provided two

standards 25. Positioned at the extreme end of the shaft

21 is a hand wheel 22. The hand wheel 22 also cfjmprises

a ratchet member, which is marked 22a. The ratchet

member is engaged by a detent 27b. Normally the detent

is held in engagement with the ratchet 22a by- means of a

spring 27a. To release the detent 27b from engagement

with the ratchet 22a there is provided a hand lever 28.

The hand lever 28 is so constructed that when it is pulled

forward it withdraws the detent 27b within a recess in

the bearing 26, thereby allowing the hand wheel to rotate

freely. It will be noted that the ratchet 22a is constructed

to allow rotation in one direction, but to wMthhold rotation

in the opposite direction. Returning to Plgure 1 on

sheet 1 of the drawing, the forw^ard frame, which I have

just described, with its draft pole and draft connection,

is connected to the disc gangs by the folbwing means:

The forward frame is connected to the forward disc gangs,

the forward set of disc gangs, by longitudinally fixed

draft bars. These draft bars are designated upon the

drawing as members 5 and 8. The members 5 and 8 are

connected to a gusset plate 2a, formed near the corner of

the intersection of the curved draft frame member 2 and

the draft frame transverse bar 1. These draft members

extend backward and are pivotally connected to an inter-

mediate portion of the forw^ard gang. These are nor-

mally fixed. There is also positioned upon the transverse

draft bar 1 another set of longitudinally fixed draft bars

16, which extend from a bracket 17, riveted or fastened
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to the draft frame transverse bar 1, to the inner end of

the rear gang. Therefore we have longitudinally fixed

draft bars 5, 8 and 16. The draft bars 5 and 8 connect

to an intermediate portion of the front gang, and the

draft bars 16 connect to the inner end of the rear disc

gang. Pivotally connected to the draft head 18 are mov-

able draft bars. The movable draft bars which connect

the movable draft head 18 with the forward disc gang are

designated 29 upon the drawings, and connect to the inner

end of the forward gang. The draft head 18 is connected

to the rear frame of the rear disc gang by movable draft

members 30. The rear disc gangs are held in fixed rela-

tion, that is, as to longitudinal movement, by a transverse

extending rear harrow frame 13, to which the rear gangs

are p?7/otally connected. The harrow, as exhibited on

sheet 1 of the drawing, is in its parallel or non-working-

position. To cause the harrow to shift to the operating

position the driver can either back his harrow so as to

cause the draft yoke 20 to be moved backward into the

stub-pole, as is shown by dotted lines on sheet 1, which

will cause the draft bar 19 to also move backward. Due

to the slot in the draft member 19, the draft head 18 is

not move<;l backward, but remains in its normal position.

The driver then pulls forward. The draft yoke 20 has

been locked to the draft pole 3, forming a un.it structure,

by means of the pinion 24, shaft 21, ratchet 22a, and

detent 27b, and its structure, so that as the tractor moves

forward the stulj-pole is moved forward together with the

forward frame.

The stub-pole is 3, and that is fastened to the forward

frame so that the entire forward frame moves forward.
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Due to the slot 19a in the draft bar 19, the draft head 18

is allowed to float.

Referring to Fij^ure 5, the draft device comprises a

draft yoke 20, which is riveted or fastened to a draft bar

19. Draft bar 19 has positioned in it a slot 19a, extending

longitudinally therewith. Positioned in the slot and con-

necting with the draft head 18 is a i)in 18a. Now, if we

connect a draft means to the draft member, the operator

desiring to cause the gangs to angle, has two ways of \)ro-

ceeding. One is to back u]) so as to push the member 20

backward, thereby pushing the member 19 backward, but

the draft head 18 will remain stationary, as the pin 18a

will slide within the slot 19a. When the draft yoke 20

has been pushed back as far as the driver desires, and

while it is being pushed back, the ratchet structure allows

rotation of the hand wheel, but restricts rotation of the

hand wheel in the opposite direction, so that the stub-pole 3

and the draft yoke 20 are locked together, so that when

the driver pulls forward the yoke 20, being locked to the

stub-pole 3, pulls the stub-pole 3 forward, together with

the front frame members 1 and 2.

Referring back to Figure 1 on sheet 1, it will be noted

that if we pull forward on the hxed draft members 5 and

8 to the forward gang, 16 to the rear gang, and allow

the draft head 18 to float, due to the slot 19a and the pin

18a, and due to the resistance of the ground on the discs,

that the intermediate portions connected by the draft

members 5 and 8 of the forward gang will pull forward,

and the movable draft member 29 connecting to the inner

ends of the front gangs will be allowed to float rearward,

thus allowing the front gangs to assume a working angle.
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The rear gang" is ang'led in a reverse direction by connect-

ing the fixed draft bars to the inner ends of the rear disc

gangs and allowing the movable gangs to float rearward,

due to the resistance of the ground on the discs, so that

the rear gang is brought into its working position, which

is just reversed to that of the forward gang.

Turning to Figure 2, sheet 2, of the patent, there it will

be seen that the gangs have been fully angled to their

working position. It will be noted, if we refer to Figures

1 and 2. that in Figure 1 the draft head 18 is forward

relative to the curved draft member 2, and the transverse

draft bar 1, and that, referring to Figure 2 of sheet 2,

the draft head 18 is relatively to the rear of the stub-pole

3, and closer to the transverse bar 1. The movement

from 1 to Figure 2 allows the gangs to assume their

angular position. For the operator to return the gangs

to their parallel or in line position, he releases the locking

means which lock the draft yoke 20 to the stub-pole 3.

Referring more ])articularly to Figures 4 and 5 when

the operator desires to pull the gangs into parallel or non-

working position he releases the locking means between

the draft yoke 20 and the stub frame 3. WHicn locked

the members 20, 3, and 18 are all locked together, 20 and

18 being operatively fastened together all the time except-

ing for the slot 19a which allows the draft head to float

under certain conditions. The slot 19a is in the member

19 which is fastened to the draft yoke 20 as shown in

Fig. 9 in detail.

The yoke 20 and bar 19 are operatively connected all

the time and the draft head 30 and bars 29 are in fixed

operative position at all times. The stub-pole 3 is bolted
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to the plate 23 which is a support and bearin^^ for the

pinion 24. Tha frame 1 and 2 is connected in a fixed

position to the stub-pole and its movement relative to the

stub-pole can be controlled throug-h the ratchet.

The disc gangs of the size that are now being made are

relatively hard to manually angle. Warne provides a hand

wheel 22, which when rotated in one direction- causes the

yoke 20 to travel rearwardly. The yoke 20 carries with

it the draft bar 19. But due to the slot 19a the operator

is not required to manually angle the gangs, but merely

set the relationship so that when the harrow is pulled

forward the draft head will shift rearwardly and the

gangs will assume their angle. They will shift rearwardly

the distance of the slot. The amount of that shifting is

controlled by the amount the hand wheel is turned.

The gangs being angled as shown in Figure 2 on sheet

2 of the patent, if the operator desires to reduce the angle

or to bring the gangs into line or parallel ix)sition, he re-

leases the locking means, which we have just described,

and drives forward. Having released the locking means

the draft yoke 20 is free to move forward by the pull of

the draft implement. Connected to the draft yoke 20 is

the draft bar 19, which is also free to move forward. The

draft head 18 being in the rearward position and at the

rear end of the slot 19a of the draft-bar 19, it is thereby

pulled forward. In other words, the entire draft force

has been transmitted or transferred from the frame 1

and 2 and the stub-pole 3 to the draft yoke 20, the draft

bar 19 and draft head 18, and now the frame members 1

and 2 and stub-pole 3 are free to float and are held rela-

tively stationary while the tractor pulls forward, the yoke
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20, the draft bar 19, the draft head 18, and the connecting

draft links 29 and 30 to the respective gangs pulling

forward the respective ends of the gangs while the oppo-

site ends of the gangs are held relatively stationary, due

to the resistance of the earth. So that the gangs are

pulled into parallel or in line or non-working position.

It will be noted that to angle the Warne harrow it re-

quires first that the tractor or driving mechanism be first

rearwardly operated and then forwardly operated to actu-

ally pull the gangs into working angle. And to pull the

gangs out of working angle is also accomplished by a

forward pull of the tractor. In other words, it is both

angled and pulled out of angle by a forward pull. There

is nother feature brought out regarding the slot 19a in

the member 19, that being when the gangs are in their

angled working position, should the driver desire to back

the harrow a short distance, as soon as he starts backing

the draft head is free to slide along the draft pole until

the controlling pin 18a reaches the far end or the forward

end of the slot 19a of the draft link 19, thereby allowing

the gangs to return to their parallel position. And upon

the next forward pull, or when he desires to again pull

forward, the gangs will assume or return to their angled

position which had previously been selected by the operator.

I believe that covers the mode of operation of the

Warne harrow. Now I will take up the structure and

mode of operation of the Killefer harrow as disclosed in

the patent to R. Killefer, No. 1,619,208. There are two

sheets of drawings to this patent, and 1 will first call

attention to sheet 1 and Figure 1 as shown upon that

sheet.
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Figure 1 discloses a disc harrow having- four gangs of

discs, two forward gangfs and two rearward gangs. The

two forward gangs are held in spaced relation by a yoke

member 41. The forward gangs are allowed to pivot in a

horizontal plane about pivot points positioned at the ex-

tremities of the member 41. The rear gangs are held in

spaced relationship by a second yoke 42, and are also

pivotally attached to that yoke at the ends thereof, the

pivots allowing rotation in a horizontal plane but prevent-

ing vertical motion. The yokes 41 and 42 are held to-

gether or are held in relation by tie bars 44. The struc-

ture 41, 42 and 43 forms a harrow frame which unites

the forward gangs and the rearward gangs. The forward

gangs of the Killefer harrow are connected to a hitch,

which hitch is composed of draft bars 21, which connect

to the outer ends of the forward gang frames 1. The

other ends of the bars 21 connect to a draft device. The

inner ends of the gang frames of the forward gangs con-

nect to a sliding member 17 by means of bell cranks 14

and links 19 and bearing plate 16. The sliding member

17 slides within the hitch member 20. The hitch member

20 is provided at its forward end with a clevis or means

for attaching same to the tractor, as is well ilustrated in

Figiires 3 and 4. The connection between the forward

gangs and the rear gangs is by means of the frame

structure 41, 43 and 42, and by means of connecting

links 45. The links 45 connect the inner ends of the

forward gangs to the outer ends of the rear gangs. Each

set of gangs is provided with a hold-down bar, which is

numbered 44 on the drawings. To cause the Killefer

harrow to shift from its parallel or non-working position,
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as illustrated in Figure 2 of sheet 1, to its angled or work-

ing- position, as illustrated in Fig-ure 1 of sheet 1, the

operator drives forward and releases a locking means,

which I will now describe. The Killefer harrow or the

Killefer hitch provides a locking- means, which is clearly

illustrated in Figure 3, 4 and 6 of the drawings on sheet 2.

Referring- especially to Figure 4, it will be noted that the

sliding member 17 has attached to its upper side a ratchet

member 26 ; that the side of the hitch plates 23 has provided

upon it a locking dog- or pawl, which is numbered 29.

The pawl 29 pivots to the side of the hitch member at a

pivot point 28. To release the pawl from the ratchet there

is provided a lever 31. The lever 31 is in working" en-

gagement with the pawl 29, by means of a pin 34. The

lever 31 is also pivoted to the side member of the hitch

at a pivot point 32. So the operator desiring to change

the harrow from its non-working to its working position

pulls forward upon a flexible member or rope 48, which

is connected to the lever 31. The lever 31 raises the pawl

29 from engagement with the ratchet 26. The hitch

plates and parts 23 are then free to move forward, allow-

ing the sliding member 17 and bell cranks 14 to remain

relatively stationary. By the pulling forward of the hitch

the bars 21, which are connected to the hitch, are pulled

forward, thereby pulling forward the outer corners of the

forward sets of disc gangs. The resistance of the earth

tends to hold the inner end of the disc gangs relatively

stationary. The rear gangs are caused to assume their

working angle, hrst by their inner ends being connected

to the frame structure 41, 42 and 43, and by connecting

their outer ends to a lever 7, which forms part of the
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inner end of each front ganj^ frame and is extended rear-

wardly. As the forward i^ang is pulled into angle the

lever member 7 is pushed sideways. That sideward mo-

tion pushes the member 45. which connects the lever 7, to

the outer end of the rear disc gang- frames backward,

thereby causing the rear gang to assume a working angle

in reverse relation to the angle of the forward gang.

To return the gangs from their angled or working

position to their non-working position, the operator need

only to back his draft means or his draft implement. The

hitch- members, or the sliding hitch member 17 will slide

into the hitch member 23, and it will be noted that the

ratchet 26 is of such form as to allow the pawl 29 to

slide by the teeth of the ratchet, thus not requiring any

effort on the part of the operator other than backing his

draft implement to cause the gangs to return to their

parallel position. After they have returned to their parallel

position he can then drive forward, and the gangs will

remain in their parallel position. To angle the gangs he

need merely pull the cord 48, drive forward, and the

gangs angle. To return the gangs to their non-working

or parallel position, he need merely reverse his draft

implement and drive back a sufficient distance so that

the hitch members return to their normal position, as

shown in Figure 4 and Figure 2 of the patent.

If you disconnected the two rear gangs by taking oft

the bars 45 and 43 the forward gang would function

identically to its function with the four gangs and the

draft means composed of the elements 21. 21. 17. 20, 23

and 26 would function in the same manner as with the
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rear gangs in place. The operation of the draft means in

no way varies or alters the functioning of the rear gang

connecting means to the forward gang. There is no con-

nection between the rear gangs directly to the hitch or

the angling mechanism of the Killefer harrow.

I will now point out the differences betw^een the Warne

harrow, as disclosed in Exhibit 9, and the Killefer harrow

as disclosed in the patent to Robert Killefer, No. 1,619,208.

In the Killefer harrow we have no forward frame such as

found in the Warne patent, namely, members 1 and 2.

We do not connect our forward disc gang frames to such

a forward frame member. We do not connect the inner

ends of our rear gangs to such a frame structure. The

movable draft connections of the Killefer harrow do not

connect the inner ends of the forward gangs and the mov-

able draft appliance. The outer rear ends of the rear

Killefer gangs are not connected to the movable draft

appliance. Should they be connected to the movable draft

appliance they would angle the same direction as the re-

spective forward gangs, and therefore would be in an inop-

erative structure. In the Killefer structure we have no

manual means by which the gangs can be manually pulled

out of angle. In the Killefer structure the four sets of

disc gang frames are tied together by a frame structure,

namely 41, 42 and 43, which in the Warne structure we

have no such combination of elements. It will be noted

that in each case the rear set of gangs and the rear frame

of the Warne structure as disclosed in Exhibit 9 are con-

nected to the forward frame or the draft head 18 operat-

ing upon the forward frame. We have no such structure

in the Killefer harrow. The rear gangs are connected to
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the forward .^an^s, which is not so in the Warne struc-

ture. The mode of operation of the VVarne harrow is,

as we have already discussed, that a forward draft pull

both angles and pulls the .i^angs out of angled |)osition,

whereas in the Killefer structure a forward pull angles

the gangs, and a backward force returns the gangs to

parallel position. In the Killefer structure we have no

means such as the slot 19a in the draft bar 19, which form

the interlock of the Warne structure.

There is not found in the Killefer structure any part

or element similar to the slot 19a of the Warne patent

nor any structure similar to the hand wheel 22 of the

Warne patent. It is not possible to manually pull the

Killefer gangs out of angled position as in the Warne

structure.

Referring now to Defendants' Exhibit V-\, the patent

to Bramer and Crowley, No. 247,476, we find disclosed in

this patent a single harrow, that is, a harrow which has

two gangs in line. Each gang is mounted upon a satis-

factory frame gang bar R, which gang bar B is pivotally

connected to a draft pole C at its inner end. Intermediate

points of the disc gangs are connected by draft bars to a

link member E, which is clearly disclosed in Figure 3 of

sheet 2. The draft bars B are allowed to swing at their

forward end upon the link E. The amount of motion of

the draft bars B is regulated or governed by a rod F,

which is fastened to one end of the swing lever E, and

slides in a slide member G. The bar F has a head f^ which

is so desigwed as to regulate its forward motion. The

bar F is free to slide in the member G until the head
\_

contacts with the member g2 of the member G. which
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governs the forward motion of the bar F, the lever E,

and the draft bars B. The elements just described form

the locking- and releasing means of the Bramer patent.

Bramer provides a locking pin g, which can be placed in

any one of a number of holes g', positioned along the slide

member G. The harrow disclosed by the Bramer patent

is angled by a forward pull of the draft means.

Referring to page 1, lines 36 to 43 of the Bramer patent,

we find : 'The draft is applied to the pole C, and the for-

ward movement of the machine will cause the disk-gangs

to assume an angle to the line of draft, the angle being

regulated by the backward motion of the rod F, which

controls the swinging link to which tlie draft rods B' are

attached.

"When the machine is backed the link E is free to swing-

forward, and the discs will move into positions parallel

with the line of draft. The advantages of this construc-

tion will be obvious to those skilled in the art, as we ob-

tain a machine in which the disc gangs promptly assume

the angle to which they have been adjusted relative to the

line of draft when the machine moves forward, and when

the machine is backed the discs immediately become

parallel to the line of draft, and the machine can therefore

be handled with great facility. The discs can be locked in

this latter position when it is desired to move the machine

from ]:)lace to place."

I find in the Bramer patent relatively longitudinally

fixed and movable draft connections flexibly connected to

the inner and intermediate portions of the gangs and means

for actuating those connections by the forward draft on

the implement for angularly adjusting the gangs.
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I would also like to call attention to the cross bar H as

exhibited on Fij^ure 1 ; the cross bar H functions as a

hold-down bar the same as the members 44 of the Killefer

structure Tlie bar H of this patent is the same as either

of the members 44 of the Killefer structure and the

function of that member is to endeavor to hold the gangs

level at the opposite ends of each ^ang.

I find in this patent an interlock such as we find in the

Warne structure. The elements of the interlock are G. g.

g2 and f, functioning identically with the same mode of

operation as in the Warne structure, namely, that when

the draft means are backed the rod F is free to slide in

the guide member G, which are equivalent elements to the

slot 19a of the Warne harrow in the draft bar 19. And

when the draft means are again pulled in a forward direc-

tion the bar F is free to slide in the slot G until the head

of the bar F, designated f, coincides with the prcjection

of the guide g2, allowing the gangs to return to their

adjusted angular position. In other words, we find in

Bramer the interlock of Warne, the angling by draft

force of Warne, flexibly connected longitudinally movable

and fixed draft bars and pivoted disc gangs.

Referring now to Defendants' Exhibit F-2, the patent

to F. Bramer No. 297-666, we find disclosed a very similar

structure to the previous patent referred to, namely, we

have a draft pole; we have pivotally attached to the draft

pole disc gangs. The disc gangs are pivoted to the draft

pole at their inner ends. Intermediate of the disc gang

frames are draft bars E. The draft bars E are longi-

tudinally movable and are connected to a fulcrum lever F.

The fulcrum le\er ¥ is i)i\otcd to a bracket G at pivotal
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points f. There are two pivot arms F and their inner

ends are provided with gear teeth which mesh, so that when

one of the disc gangs tends to angle it will aid the angling

of the opposite disc gang. In the bracket G are positioned

various stop holes. In the pivot lever F are circular slots

in which stops are positioned to operate. The operation

of the Plranier patent is as follows: If the gangs are in

line position or parallel position and the operator desires

to angle the gangs, he removes one of the stops in the

plate G, drives forward, and the disc gangs then take an

angle, which angle is limited by the length of the slot in

the pivot lever F, and the position of the permanent stop m.

The slots and the stop m form an interlock the same as

we have in the Warne patent, namely, that when the

harrow is backed the gangs are free to assume their in

line or parallel position. Then when the harrow is moved

forward the gangs automatically assume their adjusted

angular position without any attention from the operator.

If the operator wants to run the gangs in a straight

position he backs u|) and drops a pin in one of the holes of

the bracket G.

In the Warne device if he wants to lock the gangs in

parallel ])ositi(^n by backward draft he would back up and

operate the hand wheel until he brings the slot up so it

locks. Ordinarily he would drive forward and release the

lock, and that automatically pulls the gangs in parallel

position. But they would also go into parallel position if

he backed up, cut to the slot in the draft bar 19. And

to lock it in that position he must then operate the hand

wheel to return the draft bar 19 so that the opposite end

of the slot is locking the pin 18a.
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If he is driving forward, then he can release the detent

lever 2(S and the gan<?;s will automatically be pulled into

parallel position. If he releases the detent 28, that allows

the draft yoke 20 to pull forward, and that in turn pulls

the gangs in parallel position.

In the Warne harrow he may cither back uj) and set

his wheel (jr he may release the wheel while he is driving

forward. Doth will accomplish bringing the gangs into

parallel or in line position.

We find in the Bramer patent a disc harrow which is

pulled into angled or working position by the forward

draft on the draft pole, and which is backed out of angle

or out of working ])osition and can be locked in desired

or parallel j)()sition, depending upon the desire of the

operator.

Referring now to Defendants' Exhibit b'-3, the patent

to W. W. Cameron, No. 1,223,145, and referring espe-

cially to Figure 1 of sheet 1, we find a disc harrow having

four gangs of discs, two forward gangs and two rear-

ward gangs, in exactly the same arrangement as we find

in the patent to Warne. It will be noted that the forward

frame structure of this patent is the same as that of the

Warne patent, namely, we have the transverse bar of a

forward frame connecting to the forward gangs of the

forward discs. These connections are pivotal connections,

and are intermediate the ends of the gangs ; that the mov-

able draft bars are connected to the inner ends of the

forward ends of the forward disc gangs; that the rear

disc gangs are connected to a fixed draft member com-

posed of yoke 81 and parts 80 and 84, which connect to

the forward frame. Those are the movable members
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which are connected to the inner ends of the rear gangs.

The fixed members are connected intermediate the ends

of the disc gangs and are composed of draft bars 70,

which are pivotally connected to the front gangs at 71 and

pivotally connected to the rear gangs at 72. It will be

noted in Figure 1 that the yoke structure 81 of the rear

gangs is similar to the yoke structure of the Killefer har-

how and that the connection 70 connects to the forward

gang very similar to the connection of the Killefer har-

row. Tn the Cameron harrow we find a harrow in which

the gangs are manually angled. The draft force in this

case does not cause the gangs to either assume their

working or non-working arrangement.

Reading from the specification, line, 17 to 23 of page 1,

we find : ''Another object of the invention is to provide

an improved harrow of this type, in which the general

frame to which all of the members are connected is dis-

l)ensed with, the draft and shifting connections between

the harrows ser\'ing to maintain them in proper relative

position."

We find in the Cameron patent means for locking the

gangs in angled position and means for releasing the

locking means and shifting the gangs to a desired working

angle or to a ])arallel position. We have longitudinally

movable .and longitudinally fixed draft connections. W>
have a harrow composed of four gangs of discs, the front

frame structure of which is the same as that of Warne

and the rear frame structure is similar to that of Killefer.

The front and rear gangs are angled simultaneously in

this structure.
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Defendants' Exhibit J^^-4, to C. N. Cass, No. 853-160.

discloses a tillage implement or harrow having a plurality

of gangs, with a forward gang and a rear gang. Each

gang is ])ivoted to a frame, the forward frame or pole

17 and the rearward frame 24. The forward frame has

a circular bracket 14, in which are cut two or more notches

to serve as a locking means. The rearward gang also is

provided with a circular quadrant or frame, which is also

provided with two notches or more. The forward pole

17 is ]-)rovided with a locking dog 23. The rearward

frame 24 is provided with a locking dog 25. The locking

dogs are so arranged that they coincide with the notches

in the circular frames, one notch for holding the gangs

in their non-working or parallel position, the other notch

for holding the gangs in their angled or working position.

The patent states that there can be more than two notches,

so that the gangs can be angled to any desired amount

that the operator desires. We find in the Cass harrow

a tillage implement having a plurality of tillage gangs,

frame units, fixed draft members, comprising 17 and 24.

and movable draft members comprising chain members

28-29. To angle the Cass harrow by draft force the

operator releases the locking dogs 23 and 25, swings his

driving means to the side, thereby swinging the pole 17.

and at the same time tightens one of the chains 28 or 29

and releases the other so as to cause, first, the forward

gang to angle, and by means of a lever 22 attached to the

pole 17 to cause the rear gang to angle, thereby causing

both gangs to assume a working angle. The locking dogs

23 are connected with chains for operating the same.
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These chains can be operated by the driver from his seat

or from without the harrow.

Referring to the specifications of the patent, starting at

line 9 on page 1, it reads: 'The purpose of the invention

is to construct a disc harrow or similar implement in two

sections, a forward and a rear section, and providing means

whereby the sections can be adjusted independently or

relatively to each other and held in adjusted position, the

parts being released for adjustment by the driver but the

actual adjustment being performed by the team.'

Referring now to Defendants' Exhibit F-5, the patent

to G. M. Clark. No. 444,662, the patent discloses a disc

harrow or tillage implement having two tillage gangs, the

two tillage gangs being in line, forming a single harrow.

Referring to the specification, page 1, beginning at line 71,

we find the following:

"My journal-box in its preferred form is coupled to tlie

pole in a novel manner, in that said box which contains the

ends of both shafts, is provided with a trunnion block,

which is fitted to slide longitudinally in a hanger, secured

to the under side of the rear end of the pole, and it is ])ro-

vided with a catch controlled by the foot of the operator,

so that the draft or the backing of the team performs all

of the actual work in the adjustment of the gang-shafts

wnth relation to the line of draft, the driver needing to

only so operate the catch as to release and then confine said

block within its lianger. It is not broadly new to thus

cause the team t(; make said angular adjustments; but

always heretofore links and hand levers have either been

employed as auxiliaries, or gang-frames in some forms

have been used for coupling the disc-gangs to the pole,
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none of which devices are emj^loyed or needed in my
org^anization."

Referring to sheet 2, Figure 2, of the Clark patent, we

hnd a draft pole A. We find drawbars g and g'. The

draft pole A and the drawbars g and g' form a forward

frame, and also relatively fixed longitudinal draft members.

Referring to Figures 12 and 13, we note attached to the

bottom or the lower side of the draft pole A a bracket c.

The bracket c has slideably mounted upon it a bearing-

bracket a. The bearing-bracket a is connected to the inner

ends of the disc gangs, and forms with the disc gangs a

longitudinally movable draft means which is slidably at-

tached to the draft pole. Figure 12 also discloses a locking

means for the relatively longitudinally movable draft

means. The locking m.eans comprise a number of drilled

holes b', positioned along the bracket a, and engaged by a

detent or locking bar d. The locking bar or locking pin d

"

is released from its locked position by means of a lever e.

The locking pin is normally held in position by means of a

spring e': so that when the operator desires to shift the

gangs from their parallel or non-working position he

causes the lever e to be operated, drives his team or other

draft means forward, thereby drawing forward the draft

pole A and the longitudinally fixed draft bars g and _g^

The movable draft connection a connected with the draft

pole and the inner end of the disc gangs is free to float

to the rear, due to the resistance of the soil upon the free

ends of the disc gangs. When the gangs have been angled

the desired amount, the operator releases the detent e.

thereby allowing the locking pin or bar d to engage any
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one or a selected one of the locking holes positioned along

the movable bracket a. When the operator desires to re-

turn the gangs to their parallel or non-working position,

he again causes the detent e to be operated, reverses his

drawbar pull, backs the harrow, thereby causing the draft

pole A and the longitudinally fixed draft bars g to force

the outer ends of the disc gangs rearward. The inner ends

of the disc gangs which are connected to the movable

draft member a are free to float and return to the parallel

position, where the operator can lock them by releasing the

detents e. So we find in the Clark harrow a tillage imple-

ment wherein the gangs are angled by draft force, and are

returned to their non-operating position also by draft

force. We also find a draft member a slidable longitudi-

nally upon a hanger C mounted upon the lower side of

the draft pole A. We also find a locking and releasing

means. We find longitudinally fixed draft members and

longitudinally movable draft members. The mode of

operation of the Clark harrow is identical to that of the

Killefer structure.

Referring now to Defendants' Exhibit F-6, the patent

to A. J. Glass, No. 427,854, it discloses a disc harrow or

tillage implement having a set or pair of forward gangs,

a forward frame composed of a draft pole A', a cross-bar

A2, and brace members A3. It will be noted that this

frame structure is very similar to that of the Warne

patent. Connected to the forward frame A are longitu-

dinally fixed draft connections. The draft connections

connect the forward frame to the outer ends of the for-

ward gangs. The inner ends of the disc gangs are con-

nected to a movable draft appliance by m.eans of movable
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draft bars H. Referring specially to Figure 2 on sheet 2

of the patent, the movable draft bars H are clearly shown.

Connecting with the inner end of the disc gang by a pivot

bolt a' and extending forward through a bracket L the

two movable draft bars H form at their forward end a

slot, which is constructed by holding the two draft mem-

bers apart by spaced members P14 and bolts .H3. This

slot has the same function as the slot of the Warne patent,

namely, it provides an interlock so that the operator can

set a desired angle by means of an operating lever J tcj

cause the draft means to operate in a forward direction,

and thereby the gangs will assume the angle as previously

set by the operator. If the harrow is backed the disc

gangs will return to their ])arallel position, where they

will be held by the cross-member H4 and H3, contacting

with the bracket L, and the harrow can be backed as far

as the operator desires. But on the next forward pull

the harrow will assume the previously adjusted operating

or working angle. The operation and function of these

elements are exactly the same as those of the Warne

patent.

The slot I refer to in the Warne patent is the slot 19a

in the member 19 and it corresponds to the slot H5. Re-

ferring to the claims of the Glass patent as descriptive

matter Claim 7 calls for : 'a combination of a draft frame

provided with a guide secured rigidly thereto and disc

gangs pivoted to the draft frame and capable of angular

adjustment, of draft bars attached to the disc gangs, and

capable of longitudinal movement on said guide, an ad-

justing lever mounted on the draft frame, and a stop se-

cured to the draft rods and adapted to come in contact

with said adjusting lever, substantially as set forth.'
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Quoting- from Claim 8: The combination, with a draft

frame provided with a guide secured rigidly thereto and

disc gangs pivoted to the draft frame and capable of

angular adjustment, of draft rods attached to the disc

gangs and capable of longitudinal movement on said

guide, a stop secured to the draft rods in rear of said

guide, whereby the forward movement of the draft rods

is limited, an adjusting lever mounted on the draft frame

in front of said guide and a stop secured to the draft rod

in front of the adjusting lever, whereby the rearward

movement of the draft rod is limited, substantially as set

forth;

Reading from the specification, on page 2, starting at

line 29, we find : "J represents a vertical hand lever

pivoted to a mortice on the draft pole A' and having its

lower end arranged in a slot or space h5 between the

parallel front portions of the draft rods, the hand lever

is disconnected from the draft rods, so that it is free to

move longitudinally with its lower end in the opening

between the front stop and the guide I, v.hile the draft

rods are equally free to move longitudinally independently

of the hand lever. This permits the hand lever to be set

to the desired position for changing the angle of the gangs

without moving the gangs, and allows the gangs to be

shifted by the draft of the horses. When it is desired to

shift the inner portions of the disc gangs backwardly, the

upper end of the liand lever is swung forwardly, and

the lever is locked in position by any suitable device. As

shown in the drawings, a locking segment j, secured to

the top of the pole A', is provided for this purpose. When
the team is now started, the outer portions of the gangs
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remain at rest until the frame A has been moved forward

sufficiently to cause the lower end of the hand lever to

strike against the front sleeves or stops h4, when the inner

ends of the ^angs will also move with the main frame.

When it is desired to shift the inner ends of the ^angs

forwardly, the team is backed until the cross-pin of the

rear stop or sleeve h4 strikes against the stirrup I."

Referring to Defendants' Exhibit F-7, the patent to

R. VV. Hardie, No. 401,745, we find disclosed a disc har-

row or tillage implement having a plurality of disc gangs

arranged to form a single harrow. The disc harrow

comprises a draft pole A, a cross-beam B, forming part

of the draft pole A, to which the disc gangs are pivoted.

Mounted upon the draft pole is a longitudinally slidable

draft device O, as best exhibited in Figure 4. This

slidable draft means slides upon a tongue member T

bolted securely to the draft ])ole A. The longitudinally

slidable draft member O is connected to the inner ends of

the pivoted disc gangs by chain members K, forming

movable draft means. The sliding member O is regulated

as to its position by a lever L, cooperating with a locking

member or ratchet M. The Hardie patent shows as an

equivalent to the sliding draft member O a swing arm

or lever G, as best disclosed in Figure 1, showing that a

swing arm or le\'er is an equivalent of a sliding member.

Either the sliding member O or the swing arm G perform

the same functions. When the operator desires to angle

the harrow he adjusts the le\-er L to a desired position,

drives his team or other draft force forward, thereby

pulling or exerting a draft force upon the draft pole A,

the cross-beam B, and to the outer ends of the disc gangs.
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The inner ends of the disc gangs which are connected by

the longitudinally movable draft members K, connected to

this slide member O or to the swing arm G, are free to

float rearward, so that the harrow is pulled into angled or

working position by draft force. In this case the movable

draft member is a chain or flexible member, so that should

the harrow be backed the disc gangs are free to return to

their parallel or non-working position without requiring

attention of the operator. While in that position he can

operate the lever L to lock the gangs in their parallel posi-

tion, or if he leaves the lever in the position first set, on

the next forward pull the disc gangs will again return to

the adjusted angular working position.

Reading from the specifications, page 3, line 5 : "When

it is desired to place the cutter-gangs at an angle to the

line of draft, the team is first drawn backward. The

arms D, carrying the whiftietrees, will then be free to

move backward. By drawing back the hand-lever the

chain connections Q between the lever and the swinging

arms G will draw back the swinging arms G and the whif-

iletrees. The chain-connections K between the swinging

arms G and the free ends of the cutter-gangs will then be

slackened. The hand-lever may then be locked in posi-

tion, and when the team is started up, the forward move-

ment of the swinging arms G and the whiffletrees having

been stopped by the locking of the hand-lever, the body

of the harrow and the ends of the cutter-gangs, which are

pivoted to the cross-bar B, will move forward, while the

free ends of the cutter-gangs are held back by the resist-

ance of the earth until they take position shown by the
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clotted lines in Fi^. 2. The chain-connections K between

the free ends of tiie cutter-<^ang-s and the swinging arms

G nnder the pole will then become tij:(htened, and the free

ends of the ciitter-j^angs move forward with the other

portions of the harrow. When it is desired to bring the

gangs back again into a line at right angles to the line

of draft, the lever is hrst moved forward and. locked in

jKjsition. The chain connections Q between the lever and

the swinging arms G will then be loosened, and the swing-

ing arms G and the arms carrying the whiffle-trees will

be free to move forward. When the team is started in

motion, they will draw forward with them the whiffletrees

and the swinging arms Ci. When the swinging arms G
are drawn forward, they draw with them the free ends of

the cutter gangs. The forward movement of these parts

may be continued, while the remaining portions of the

harrow remain stationary, until the disc gangs are at a

right angle with the line of draft."

Referring to Defendants' Exhibit F-8, the patent to

C. LaDow, No. 388,567, it discloses a tillage implement

comprising two harrows or four sets of disc gangs

pivotally connected to frame members. Referring to the

specification, lines 48 to 53, we find: "Ry withdrawing

the pins a the draft of the team throws the gangs out of

their angular working position into the position shown by

the dotted lines, while the adjustment of the angle of the

gangs is readily accomplished by setting the pins in the

proper holes."

Referring to the patent to C. La Dow, Defendants'

Exhibit F-9, No. 415,113, we find a similar structure,

operating by this same mode of operation.
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Referring to Defendants' Exhibit F-10, the patent to

F. B. Niesz, No. 916,361, there is disclosed a double har-

row or a tillage implement comprising a plurality of tillage

gangs, a forward bar and a rearward bar, a forward

frame and a rearward frame, longitudinally fixed draft

members and longitudinally movable draft members. The

forward frame structure is identical to that of the Warne

harrow. The rear frame structure is also identical to

that of the Warne harrow. The forward fixed draft con-

nections from the forward frame to the forward sets of

disc gangs is the same as that of the Warne harrow. The

movable draft connections between the movable draft

device and the forward disc gangs is the same as in the

Warne harrow. The fixed draft connections between the

forward frame and the rear frame is substantially the

same or is similar to that of the Killefer harrow. The

Niesz harrow is manually angled, that is, to cause the

gangs to assume their working or parallel position the

operator manipulates operating levers 4. Each of the

forward gangs is independently angled or angled together

as desired. The rear gangs are simultaneously angled.

Referring to Defendants' Exhibit F-11, patent to C. T.

Ray, No. 1,186,130, and referring specially to sheet 2 of

the Ray patent, we find disclosed therein a disc harrow

having a forward frame and a rearward frame, and disc

gangs pivotally connected thereto. We find fixed draft

connections between the forward frame and the forward

set of disc gangs, and between the forward frame and the

rear frame which supports the rear sets of gangs. The

gangs are manually angled and the rear gangs are inde-

pendently angled. The movable draft connections con-
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ncct to the inner ends of the forward disc gangs and to

the manually operated mechanism of the forward frame.

The inner ends of the rear gangs are connected by mov-

able draft members to. (Operating levers positioned on the

fixed draft members between the forward and rearward

frames. The Ray harrow or tillage implement is manu-

ally angled or returned to parallel position by the operator.

Referring next to Defendants' Exhibit F-12, the patent

to C. S. Shar]), No. 1,213,281, there is disclosed a double

harrow, that is, a harrow having four tillage gangs, two

forward gangs and two rearward gangs, also provided

with a forward frame and a rearward frame, with longi-

tudinally fixed draft means between the forward frame

and the outer ends of the fcjrward disc gangs, and longi-

tudinally fixed draft members between the forward frame

and the rearward frame, longitudinally movable draft

members connecting the inner ends of each of the disc

gangs with an operating mechanism positioned on the

forward frame.

Referring to the specifications, page 2, line 128. we find:

"The harrows are designed for use in connection with a

traction engine and the hand-wheel 46 is within convenient

reach of llie operator of the engine and may be manipu-

lated in a manner to control the working angle of the

disc gangs as desired, and the rear harrow may be easily

detached from the ft>re carriage and the front harrow

operated single." In the Killefer harrow the rear gangs

may be disconnected and the front pair operated inde-

pendently.

In the .Sharp harrow we therefore find two harrows, a

front harrow and a rear harrow, that may be operated



58 International Harvester Company 7v<r.

(Testimony of W. A. Doble Jr.)

single. The operating mechanisin for angling the gangs

is controlled by the operator of the driving means, such

as a tractor, from his seat on the tractor. The angling

of the gangs in this instance requires the manual effort

of the operator.

Referring next to defendants' Exhibit F-13, the patent

to E. F. Stoddard, No. 298,911, the Stoddard patent dis-

closes a single harrow. Reading from the specifications,

starting at page 1, line 17, it says: "First, in so connect-

ing the draft frame, disc gangs, and tongue, that the

sliding of the tongue forward or back will cause the

oscillation of the disc gangs and enable them both to be

brought in a straight line or angling to each other, and to

be locked in any of their adjusted positions by the operator

from his seat on the machine without loss of time and

with no expenditure of labor."

Referring to sheet 3, Figure 5, it will be noted that the

inner ends of the disc gangs are ' pivotally connected to

draft connections p, which constitute the fixed draft con-

nections.

I am referring to Figures 5 and 6. I would like to

change that. The draft connections p are connected to

the draft ])ole H. The draft pole H is free to slide in a

member positioned further along the draft ])ole. Posi-

tioned on the draft pole is a sliding member G. Connected

to the sliding member G are movable draft connections c.

Referring to Defendants' Exhibit F-13, the patent to

Stoddard, and turning to sheet 4 of the patent, Figure 8.

the harrow disclosed therein is primarily as follows : To

a draft pole H is bolted a doubletree by means of a bolt j.
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Tlic holt j^^also bolts the the doiihletrce and pole and slidinj^

plate J. The sliding- i)late J has perforated holes 1, and it

is also provided with a locking; pin L. At the rear end of

the slidin^^ plate J is a bolt K passing through a slot i in

the draft pole and a slot i in the cou])ling G. The coupling

G is loosely mounted or slidably mounted upon the draft

pole H. The rear end of the coupling G has - positioned

upon it ears b to which are connected longitudinally fixed

draft members c. The draft members c connect at their

forward ends to the coupling G, and at their rear ends

to the pivoted portion of the pivoted disc gangs by means

of a bolt d. The cou])ling G is slidably held to the draft

pole H by means of the bolt K and by means of links f

and roller h held to said links by means of a bolt or pin g.

The construction of the draft pole and its connections

allows it to be longitudinally moved relative to the coupling

G. The rear end of the draft pole H is pivotally connected

to the inner ends of the disc gangs. The operation of the

Stoddard harrow is as follows : As illustrated in Figure 8,

the gangs have been pulled forward to their angular work-

ing position. Tf the driver or operator desires to return

the gangs to their parallel position, he need but back the

team or other draft means. The draft pole is then forced

rearward. The coupling G remains relatively fixed, there-

by holding the fixed draft bars c. The inner ends of the

disc gangs which are connected to the draft pole are forced

rearward until the bolt K reaches the rear end of the slot i

in the coupling G. at which time the gangs will be in

their non-working or parallel position. If the driver

again pulls forward or causes the harrow to be pulled

forward, the gangs will be pulled into the same angle to
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which they had previously been adjusted. However, if

the operator desires to maintain the gangs in their parallel

or non-working position, he removes the locking ])in L

and places it in one of the perforations 1, which will lock

the gangs in their non-working or parallel position.

That position is as illustrated in Figure 2 of sheet 1

of the patent. Referring to the specifications, starting at

line 17, page 1, they read as follows:

"The novelty of my invention consists, first, in so con-

necting the draft-frame, disc-gangs, and tongue, that the

sliding of the tongue forward or back will cause the oscil-

lation of the disc-gangs and enable them both to be

brought in a straight line or angling to each other, and to

be locked in any of their adjusted positions by the operator

from his seat on the machine without loss of time and with

no expenditure of labor."

Referring further to page 1, starting at line 83, to line

87. On page 2, line 104 to line 107. Also referring to

Claim 1 on page v3.

Defendants' Exhibit F-14 is substantially the same in

structure as Defendant's Exhibit F-13. the difference

being, first, that the movable draft links T connect to the

draft appliance, and the inner ends of the disc gangs, the

structure here being slightly different from that of the

previous patent. Both patents show structure which per-

mits the forward draft of the implement to reduce the

angularity of the gangs of discs, and tlie forward draft

operates through the connections to pull the gangs into

angular position from parallel position, substantially as

disclosed in the Warne patent.
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Rcferrinj^ next to Defendants' Exhibit F-15, No, 347,744

to Stoddard the difference between this patent and the

other Stoddard patents is in the structure of the draft

pole sHde and frame structure and I would especially call

attention to the specifications, page 1, starting at line 20

to line 30; and page 1, lines 57 to 60; line 70 to line 73:

and on page 2, lines 29 to 85.

Defendants' Exhibit F-16 corresponds in mode of opera-

tion to that of Defendants' Exhibit F-15. In this patent a

swing arm N is used as an equivalent means for the sliding

draft member attached to the draft pole A. That is the

main difference between this Stoddard Patent and the

Stoddard patent, Defendants' Exhibit F-16.

There is disclosed at O in Fig. 1 what is known as a

one way ratchet by which the oi)erator can cause the

operating lever P to be moved rearward without releasing

the detent or pawl of the ratchet. That is similar to the

construction of the Killefer elements 31. 29 and 26. To

operate the lever in the forward motion, the operator

would have to release the detent or pawl before the lever P

could be moved in a forward direction. All of the Stod-

dard patents disclose disc harrows wherein the disc gangs

are caused to be angled to their angled or working posi-

tion by draft force and returned to their non-operating

position by draft force. The Stoddard patent No. 298,911

requires backing to reduce the angle of the gangs, as far

as certain figures of that patent are concerned. However,

in that Stoddard patent he can either angle forward or

rearward, so that in one instance he would back out of

the angle and in the other instance he would pull forward

to reduce the angle. It will be noted, comparing Figures
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3 and 6, that 3 has been angled forward and 6 has been

angled rearward.

The Stoddard patents, Defendants' Exhibits F-14, F-15

and F-16 permit pulling of the disc gangs out of angle by

the forward draft and in each the draft force is used for

the purpose of angling the gangs. The first Stoddard

patent, Defendants' Exhibit F-13, more nearly resembles

the Killefer structure in mode of operation while the later

Stoddard patents, Defendants' Exhibits F-14, F-15, and

F-16, more closely resemble the mode of operation of the

Warne structure.

Defendants' Exhibit F-17. the patent to G. R. Thomson,

No. 352,210, discloses a disc harrow comprising a plurality

of disc gangs, a draft pole L, a yoke A, connected to or

fastened rigidly to the draft pole L and pivotally connected

to the inner ends of the two disc gangs. Slidably mounted

upon the draft pole L is a draft appliance K. The draft

appliance K is connected to the outer ends of the disc

gangs by draft rods J. To angle the Thomson harrow the

operator releases the sliding draft member K from a lock-

ing plate or ratchet M, located between the draft pole L.

In this case the operator, to put the gangs in working or

angled position, backs the draft force after having released

the locking means. When the angle has reached the de-

sired amount he releases the locking means and the sliding

draft member is then locked to the draft pole L, causing

his draft means to pull forward. The harrow is then

]()c]:ed in its angled working position, and will cultivate the

soil. To reduce the angle from its working to its non-

working position, the operator releases the locking means

by means of a foot lever O, which releases the sliding
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member from the ratchet plate M, thereby allowing the

draft pole to slide in the sliding member K, pulling for-

ward the inner ends of the disc gangs until they are in

line or in their non-working position.

In the case of this harrow the gangs are moved to

parallel or non-angled position by the forward draft on

the draft pole L, and they are moved to angled position

by the force exerted through the draft i)ole L on backing

of the draft implement. That is just the reverse of the

procedure followed in angling and straightening the gangs

of the Killefer harrow.

The Thomson patent, Defendants' Exhibit F-18 differs

from the Thomson patent, Defendants' Exhibit F-17 in

that in Exhibit F-18 a hand lever R has been added to the

previous structure so that the disc gangs may be manually

angled as well as automatically angled. The function of

the yoke A in Exhibit F-17 is to hold the forward gangs

in spaced relation and to allow each gang to assume a

working angle by a pivoted connection to the bearing of

that gang and is the same function as performed by the

yoke 41 of the Killefer structure.

Defendants' Exhibit F-19, the Trissel patent, is pertinent

in showing a frame structure, both front and rear, cor-

responding to that of the Warne patent.

Defendants' Exhibit F-20, the patent to F. C. Warne

No. 1,344,159, discloses a disc harrow substantially the

same as the disc harrow disclosed in the patent in suit,

except however that a hand lever has been substituted for

the wheel angling mechanism as an equivalent means.

Defendants' Exhibit F-21, the patent to L. E. \\'ater-

man. No. 1,081,918, discloses a disc harrow having a
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plurality of tillage gangs. I have seen and personally

directed the operation of such a harrow.

The Waterman harrow discloses a tillage implement

having a plurality of tillage gangs, two forward gangs

and two rear gangs, a forward frame and a rear frame.

The forward frame constitutes a relatively longitudinally

fixed frame. Connecting the forward frame to the for-

ward disc gangs are longitudinally fixed draft members 5.

Connecting the forward frame to the rear frame there is

a means 30 which is longitudinally fixed in relation to the

forward frame. The rear frame structure, composed of

yoke members 31 and hold-down bar 36, is connected to

the inner ends of the rear gangs, forming longitudinally

fixed connections. Therefore, in the Waterman harrow

we have longitudinally fixed draft members. The movable

draft members of the Waterman harrow comprise the

lever 25 extending below the pivot 26, to which it is at-

tached, to the draft pole 1, the movable draft connections

27 connecting the inner ends of the forward gangs, and

movable draft connections connecting the forward gangs

to the outer ends of the rear gangs. The hand levers

25 pivotally positioned upon the draft pole 1 form a mov-

able draft appliance. The operator, to cause the gangs

to assume their working angle, need only release the detent,

which is not numbered in the drawing, drive the harrow

forward, and the gangs will automatically assume the de-

sired working angle. The operator, upon releasing the

detent, locks the mowible draft connection so as to lock

the disc gangs in any desired working position. To return

the gangs from their angled to parallel or non-working

position, the operator need merely release the detent.
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cause the draft means to back, and the gangs, due to the

resistance of the earth and their connections, will auto-

matically return to their parallel positions without requir-

ing effort of the operator. When the gangs have reached

their parallel relation, the operator can release the detent,

thus locking the gangs in parallel or non-operating posi-

tion. The harrow can be angled and the gangs returned to

non-angled position by draft force, without requiring the

effort of the operator.

One function of the members 31 of the Waterman

patent is to hold the rear gangs in spaced relation and in

that respect they are the same as the yoke 42 of the

Killefer harrow.

"The bar 36 of the Waterman patent acts as a hold

down bar and in that respect corresponds to the part 44

of the Killefer harrow.

I personally sunpervised the construction of a harrow

from the teaching, drawings, and disclosures of the Water-

man patent during the month of May 1929 at the plant

of the Killefer Manufacturing- Company and I have ob-

served it in operation and the draft force both angles and

returns the gangs to their parallel position. The operation

was substantially the same as that of a harrow constructed

in accordance with the Defendants' Exhibit A. In each

case the harrow was angled to operating cultivating posi-

tion by draft force and returned to its non-working posi-

tion by draft force.

Defendants' Exhibit F-22, the patent to G. \V. AVillis,

No. 1,260,497, discloses a disc harrow having four disc

gangs, two forward and two rearward, forming two single

harrows combined in one unit. I will call attention to
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the specification, page 1, lines 9 to 13; and also to page 3,

lines 61 to 64. In the harrow disclosed in the patent to

Willis, the gangs are manually angled by the operator or

driver of the tractor, while seated on the tractor. The

harrow discloses a forward frame and a rear frame. The

frame structure of the forward frame is the same as that

of the Warne patent.

Defendants' Exhibit F-23, the patent to F. C. Warne,

discloses a four-gang disc harrow, in which the frame

structure of the forward frame is identical to that of the

Warne patent in suit. The rear frame structure in re-

spect to holding the two gangs in spaced relationship and

the p^'/oting of the rear gangs is also identical to that of

the patent in suit. The harrow as disclosed in this patent

depends upon manual effort to angle the gangs.

Defendants' Exhibit F-24 differs from Defendants' Ex-

hibit F-23 in that Defendants' Exhibit F-24 has eliminated

thw two rear disc gangs and the connecting members

thereto.

The Warne patent. Defendants' Exhibit F-25 differs

only from Exhibit F-24 in the inclusion of a particular

form of scraper.

The two Defendants' Exhibits, F-24 and F-25 were

offered, received and considered in evidence only for the

purpose of showing the staite of the art.

Mr. Doble, continuing, said: I know of my own
knowledge that the harrow of which I supervised the

construction was constructed exactly in accordance with

the drawings of the Waterman patent, Defendants' Exhibit

F-21. The photographs. Defendants' Exhibits G-1 to

G-6, inclusive are taken from that harrow.
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Defendants then offered and there were received in

evidence, defendants' Exhibits G-1 to G-6, inclusive, with

the agreement by counsel for defendants that he would

preserve the original structure from which the photo-

graphs were taken in its then condition ready for inspec-

tion at any time by Court or counsel.

The defendants then offered and there was r-eceived in

evidence Defendants' Exhibit H, being a copy of the

D. M. Waters patent No. 1,421,113. dated June 27, 1922,

received for the purpose of whatever light it throws on

the interference proceedings in Interference No. 43841.

Mr. Doble, continuing, said: "Defendants' Exhibit H,

the patent to D. M. Watters, 1,421,113, is a disc cultivator

comprising four separate disc gangs, two forward gangs,

to which an adjustable hitch is associated. The adjust-

able hitch comprises bell crank members 39, which are

pivoted together at a point 38, and are connected at the

rear end to the inner side of the forward disc gang frames

at pivot point 40. The forward ends of the bell crank

39 are pivoted to connecting link 44 at 45. The forward

ends of the two levers 44 are pivotally connected to a

plate member 42 at pivotal connections 43.

A chain member Z7 is attached to the pivot point 38,

which point connects the two bell crank levers 39 and

extends forward to a plate member 36. Two other chain

members 23 and 24 also connect with the plate 26 and

extend rearward to the outer corner of the front disc

gang. As shown on sheet 1, Figure 1, of the patent the

gangs and the hitch attachment are illustrated in their

angled working position. Turning to sheet 2, Figure 2,
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the hitch attachment has been shifted from its angular

working- position to its parallel or non-working position.

To shift the hitch from the working position as shown in

Figure 1 to the non-working position as shown in Figure

2, the operator of the tractor backs the tractor and con-

nects the clevis of his tractor to the plate member 42, and

then drives forward, thus pulling forward the plate mem-

ber 42, the connecting links 44, and operating the bell

crank levers from the position shown in Figure 1 to the

position shown in Figure 2. The chain member ^7 is

free to hang loose and does not take any of the strain. To

shift the gangs from their parallel non-working position

to their working angular position the tractor driver dis-

connects the connection to the plate 42, connects his tractor

to the connection 36, and pulls forward. By pulling for-

ward the chain members 23 and 24 become taut and

transmit the drawing force to the outer corners of the

disc frame. The bell crank mechanism is free to float

rearward until the distance represented by the length of

the chain member has been reached, at which point the

chain meml)er C)7 takes its portion of the forward lead

and prevents the bell crank hitch mechanism from floating-

further to the rear. To the harrow structure just described

there is connected a rear set of gangs which are caused to

assume a working and non-working angle by the move-

ment of the forward set of gangs through a cross-bar

arrangement 29, pivoted at 30, and chain members 25.

Figure 1 shows both the forward and the rear gangs in

their angular working position. It will be noted that the

spreading of the forward frames is the force that causes

the rear gangs to assume their working angle. In Mgure
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2 the rear gangs have been returned to their parallel or

non-working position.

The prior art patents that show disc gangs angled by

draft force are Defendants' Exhibits F-1 to l>rarner and

Crowley, F-2 to Jiramer, F-4 to Cass, F-5 to Clark, F-6

to Glass, F-7 to Hardie, F-8 to La Dow, F-9 to La Dow,

F-13 to Stoddard, F-14 to Stoddard, F-15 to. Stoddard,

F-1 6 to Stoddard, F-1 7 to Thomson, F-1 8 to Thomson,

F-21 to Waterman, F-24 to Warne, and F-25 to Warne.

Under the classification of harrows, the gangs of which

are angled by the forward pull or draft force I place

Defendants' Exhibits F-1 to Bramer and Crowley, F-2

to Bramer, F-5 to Clark, F-6 to Glass, F-13 to Stoddard.

F-1 7 to Thomson, F-1 8 to Thomson, F-21 to Waterman,

F-24 to Warne, and F-25 to W'arne.

Li the case of the two Thomson patents. Defendants'

Exhibits F-1 7 and F-18 their operation is just the reverse

of the others listed in that group.

Under the classification of harrows in which the gangs

of discs are both pulled into greater angle or into a lesser

angle by the forward pull I place Defendants' Exhibits

F-7 to Hardie, F-14 to Stoddard, F-15 to Stoddard, and

F-16 to Stoddard.

Under the classification of patents which disclose gangs

of discs which are angled while the implement is in motion

I would place Defendants' Exhibits F-5 to Clark, F-6 to

Glass, F-7 to Flardie, F-13 to Stoddard, F-14 to Stoddard,

F-15 to Stoddard, F-16 to Stoddard, F-17 to Thomson,

F-18 to Thomson, F-21 to Waterman, F-22 to \\'illis,

F-24 to Warne, and F-25 to W^arne.



70 International Harvester Company vs.

(Testimony of W. A. Doble Jr.)

Under the classification of those patents which disclose

four gangs of discs and disclose that the rear pair of

gangs may be disconnected from the forward pair of

gangs without altering the function of the draft appli-

ance, I would place Defendants' Exhibits F-12 to Sharp,

F-22 to Willis, and F-23 to Warne.

Under the classification of patents which disclose both

automatic and manual means in the same structure for

angling the gangs I would place Defendants' Exhibits

F-6 to Glass, F-7 to Hardie, F-13 to Stoddard, F-14 to

Stoddard, F-15 to Stoddard, F-16 to Stoddard, F-18 to

Thomson, F-21 to Waterman, F-24 to Warne and F-25

to Warne.

Under the classification of those patents which disclose

frame structures similar to that disclosed in the Warne

patent No. 1,517,659, I would place Defendants' Exhibit

F-6 to Glass, F-10 to Niesz, F-11 to Ray, F-12 to Sharp,

F-19 to Trissel, F-21 to Waterman, F-22 to Willis, F-23

to Warne. F-24 to Warne, and F-25 to Warne.

Under the classification of patents which disclose the

frame structure like that disclosed in the Killefer patent

I would place Defendants' Exhibits F-3 to Cameron, F-17

to Thomson, F-18 to Thomson, and F-21 to Waterman.

CROSS-EXAMINATION OF WM. A. DOBLE, JR.

On cross examination by Mr. Webster, Mr. Doble tes-

tified as follows:

Referring to Defendants' Exhibits F-1 to F-25 inclusive

I find in the patent to Waterman 1,081,918, Defendants'

Exhibit F-21, front and rear pairs of gangs, and relatively

longitudinally fixed and movable draft connections flexibly

connected to the innner and intermediate portions of said
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front and rear pairs of gangs, and means for actuating

the movable connections by the forward draft of the im-

plement, for angularly adjusting the gangs.

I do not find that construction in totality in any father

of said patents.

In the Waterman patent No. 1,081,918 the members 25

are hand levers and the member 8 is a ratchet- or detent

and there is a connection between the hand lever 25 and the

ratchet 8 by means of a pawl or locking dog which is not

numbered in the patent. The hand levers 25 and the

segment 8 as set forth in the patent in connection with the

balance of the oranization of the harrow are for manually

angling the gangs.

There is nothing in the sj)ecification of the Waterman

patent which mentions means for actuating relatively

hxed or movable draft connections by the forward draft

of the implement, for angularly adjusting the gangs, but

the drawings disclose such a structure.

Referring to Defendants' Exhibits F-1 to F-25, I do not

find a tillage implement having flexibly connected tandem

frames comprising draft connections between said frames

movable relatively to each other and operable by the for-

ward draft of the tractor for relatively adjusting the

frames, in the Waterman patent, Exhibit F-21, for the

reason that the frames in that patent are not adjusted

relative to each other. I do not find that structure in

totality in any of the Defendants' Exhibits F-1 to F-25

inclusive.

Referring to Defendants' Exhibits F-1 to F-25 inclusive

I find in the Waterman patent, Defendants' Exhibit F-21,

a tillage implement having flexibly connected tandem
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tillage gangs and draft connections between said gangs,

movable relative to each other through the relative draft

movements of the tractor for relatively adjusting said

gangs. The entire specifications, drawings, and claims

disclose such structure. There is no specific mention of

the use of the draft power in order to accomplish the

angling of the gangs, but the structure as disclosed in the

drawing would be normally operated that way.

The speciman harrow as shown by defendants' Exhibits

G-1 to G-6 which was built of the Waterman patent No.

1,081,918 was substantially an exact reproduction of the

construction shown in the patent as near as we could

follow it.

This Waterman patent describes the angling of the disc

gangs as follows, on page 2, line 15: "To move one set

of gangs to an angled position, lever 26 is swung forward,

swinging the front gang by link 27 , on its pivot axis, and

which by its connecting bar 2>2 swings the rear gang to

an angle opposite to that of the front gang, as the gangs

are pivoted at diagonally opposite ends."

The hand lever 25 and segment 8 and bolt 26 in the

drawing of the Waterman patent shows a common locking

lever with a ratchet. By ratchet I mean the segment 8.

With that structure of the lever 23 and the segment 8 as

designated in the specification if the pawl or locking dog

is positioned in any one of the teeth of the quadrant or

ratchet in this case the handle would be locked from

motion. The lever could be swung in its travel before

locking. When the thumb catch was mo\Td into engage-

ment with any one of the segments after it had been moved

any distance in either direction it would then lock the
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lever a^^ainst movement in either direction. The Water-

man patent shows tvvf) of those segments one on each side

of the meml^er and an independent lever moving over

each one. There are m) relatively movable frames in the

Waterman structure. The word ratchet as I used it in

designating the segment X of Waterman is not used in

Waterman's specification in any way. On i)age 1, line

45 he refers to the member (S as a segment bracket. On

the same page, line 84, he refers to 8 as a segment. The

portion of the Waterman specification which I read on

page 1, lines 15 to 26, refers to the element Z2 and its

adjustment along the element 33 and to no other structure.

Referring to the Killefer construction as shown by

Defendants' Exhibit A I will point out the draft connec-

tions of that structure as follows: 'Starting at the for-

ward end and referring to sheet 2, Figure 4, and Figure 3,

it shows a clevis for connecting the forward end of the

hitch to a tractor. The clevis is connected to a member

39, in which are positioned various holes 40 for relative

adjustment. The member 39 is positioned between two

angle iron bars which extend rearward therefrom to ap-

proximately the rear end of the frame bars 2Z, or movable

draft bars 21. Positioned near the rear end of the mem-

ber 22> is a locking pawl, which engages with a ratchet or

rack 26, which is attached to a sliding member 17. The

rear end of tlie member 17 has attached to it a plate 16,

to which are ])ivotally attached bell crank levers 14. Slid-

ing on tht. bar 17 is a collar 18. Connected to the bell

crank are links 19, connecting the sliding collar with the

forward ends of the bell crank. The rear ends of the

bell cranks are connected directly to the forward gang
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frame structures. The movable bars 21 are connected to

the forward gang frame structures. The rear gangs are

connected to the forward gangs by means of bars or links

43 and by means of bars 45'. These parts comprise all the

draft connections I find in the Killefer structure.

In the two figures, Figure 1 and Figure 2 of the Killefer

Patent No. 1,619,208, it shows positively a displacement

between the members 41 and the rear member 44.

On redirect Examination by Mr. Lewis E. Lyon, Mr.

Doble continued: In addition to the Waterman Patent

No. 1,081,918, defendants' Exhibit F-21, I find that patent

to La Dow No. 388,567, defendants' Exhibit F-8, and

patent to La Dow, Defendants' Exhibit F-9, disclose front

and rear pairs of gangs, including relatively longitudinally

fixed and movable draft connections flexibly connected to

the inner and intermediate portions of the said front and

rear pairs of gangs, and means for actuating the movable

connections by the forward draft of the implement for

angularly adjusting the gangs.

I also find that in addition to the Waterman patent

that the last two patents also disclose a tillage implement

having flexibly connected tandem tillage gangs and draft

connections between said gangs movable relative to each

other through the relative draft movements of the tractor,

for relatively adjusting said gangs.

I understand the term segment bracket as employed in

the Waterman patent to mean a bracket upon wliich there

are segments either in the form as shown in defendants'

Exhibit F-21 or the part O in defendants' Exhibit F-16.

Referring to the R. Killefer Patent No. 1,619,208 as

illustrated bv defendants' Exhibit A the function of the
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rear member 44 is to hold the two gang- frames in the

same parallel plane so that the outer corners or the inner

corners will not tend to ride out or into the ground. The

members 45 are not connected to the members 44 in any

manner whatsoever. Referring to page 2, starting at line

129, quoting as follows: "The rear frames 2 are held

in spaced relation from the front frames 1 l)y- means of

the bars 45, which bars 45 are pivotally connected to the

inner bars 7 of the front frame, and with the transverse

bars 3 of the rear frames 2."

There are three references in the Killefer patent

1,619,208 to earlier patents, the first one appearing on

page 1, starting at line 11, and ending at line 14, reading

as follows: "This invention is an improvement on the

cultivator for which letters patent No. 1,487,412 was

granted to Daniel M. Watters on March 18, 1924."

Reading further on page 2, starting at line 109, to line

118, it reads as follows: "As this invention relates

primarily to this draft connection in combination with

that cultivator, as more particularly described in those

letters patent issued to Daniel M. Watters, March 18,

1924, and bearing the number of 1,487,412, applicant does

not deem it necessary to go into the exact construction

of this cultivator, other than to set forth a few of the fea-

tures which are particularly adaptable in combination

with this invention."

Reading from page 3 of the specification, starting at

line 5, to line 8, we find: "The exact construction and

purpose of these connections will be more fully understood

by referring to that patent issued to Daniel M. Watters

heretofore referred to."
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There was then offered and received in evidence de-

fendants' Exhibit I.

Mr. Doble, continuing, said: The Watters patent No.

1,487,412, defendants' Exhibit I illustrates the manner

of connecting" the elements 45 of the Killefer patent No.

1,619,208 with the frames of the rear gangs.

Referring- to the Killefer patent, the outer cross-meni-

l)er 8, upon which the disc gang bearing is mounted, ex-

tends forward and is twisted before reaching the frame

member 2, at which point it is riveted or otherwise fastened

to the frame member 2. The member 8 extends beyond

the frame member 2. and is riveted or otherwise fastened

to the draft bar 45. On the drawing of the Killefer

patent, especially referring to sheet 1, Figure 1, the draft

bar mechanism being above the connection of the member

8 by the member 45, it is not clearly illustrated that there

is a separate connection between the bar 45 and the bear-

ing support member 8, which connection is illustrated in

the patent" to Watters No. 1,487,412. In this structure,

referring to Figure 2 on sheet 2, the cross-member 6,

to which the disc gang bearing is supported, extends for-

ward. Before reaching the frame member 3 it is twisted

at right angles and is bolted or riveted or otherwise

secured to the frame member 3, and extends beyond the

frame member 3 to a point where the draft bar 36 is

pivotally connected to the member 6 by pivot Z7.

The end frame member 6 of the Watters patent, de-

fendants' Exhibit T is positioned and twisted in the same

manner as the cross frame member marked 8 on Fig/re 1,

defendants' Exhibit A. The element 44 of defendants'
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Exhibit A does not perform any draft function whatever

and has no function other than to act as a means for

holding the rear gangs in the same horizontal plane. Both

members 44 have the same function. The element 44

connected to the rear pair of gangs is not essential to the

operation of the harrow and it would work better with

it off.

I was jjresent on the morning of June (), 1929 at a

demonstration of a harrow constructed in accordance with

the Waterman patent, defendants' Exhibit F-21 as illus-

trated by defendants' Exhibits G-1 to G-6, inclusive. The

harrow was first in position with all the gangs in parallel

or in their non-working position. The locking means on

the hand lever 25 were released; a tractor was connected

to the drawbar of the harrow; the tractor was operated

forwardly ; the disc gangs of the harrow upon the forward

movement of the harrow shifted from their non-working

to their angular working position.

Some of the photographs, Defendants' Exhibits G-1 to

G-6 show a harrow with the gangs in their parallel posi-

tion. Others show the gangs in their angled or working

position. I will now give the exhibit numbers of those

showing the gangs in their non-working or parallel posi-

tion. They are Defendants' Exhibits G-5, G-3 and G-2.

They show the disc harrow illustrated therein, with the

disc gangs in their parallel or non-working relation. De-

fendants' Exhibits G-1, G-4 and G-5 show the disc gangs

in their angled working position.

At the demonstration a draft force was applied to the

draft pole of the harrow and utilized to move the gangs
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from their parallel or non-working position to their

angled or working position or vice versa. The hand

levers marked 25 in defendants' Exhibit G-1 were within

reach of the tractor driver.

I also saw the Killefer harrow operated at the same

demonstration. In so far as the draft mechanism or ap-

pliance is concerned the harrow operated the same with

or without the rear gangs attached to the forward gangs.

On

RECROSS EXAMINATION
Mr. Doble continued : The demonstration testified to

was of the harrow shown in defendants' Exhibits

G-1 to G-6 inclusive which are pictures of a harrow

constructed according to the teachings of the

Waterman patent No. 1,081,918. The bracket mem-

bers 8 as shown on the Exhibits G-1 to G-6 are of

the saw tooth ratchet type in which the pawl moves freely

over the ratchet in one direction and locks in the opposite

direction. It is a fact that the segments 8 of Waterman

patent No. 1,081,918, defendants' Exhibit F21 are of the

segment rack type in which the pawl engaging with the

rack locks against movement in either direction. In other

words the teeth on the racks shown in the photograi)hs

G-1 to G-6 are different from the teeth on the racks shown

in the Waterman patent. The demonstr//rtion was car-

ried out with the teeth as shown in the photographs. For

the purposes of the demonstration we put a bolt through
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both the levers at the i)oint marked "bolt" in Exhibit G-2

so that both the levers shown in (i-1 to G-6 were bolted as

a unit to operate as one.

Before the demonstration we put rings around the hand

controls at the points marked "rings" on the photograph

G-2 to hold the locking bolts out of the ratchets and the

first demonstration was conducted with the bolts and rings

placed as described. The harrow had no seat on it. There

is no clevis shown on the pole of the Waterman harrow

as shown in the patent but I had one put there on the

harrow shown in the photographs G-1 to G-6.

As we first built the harrow as exhibited in the photo-

graphs Exhibits G-1 to G-6, it \vas built with the rack

sector as shown in the Waterman patent. To try out the

operation with a ratchet form of sector, I had one made,

assembled onto the harrow, to try out. And when these

photographs were taken I didn't think to have it changed

back to the form of sector which is shown in the Water-

man ])atent. The bolting" of the levers together was a

further experiment which 1 was trying, and when we first

demonstrated this harrow to the special master I did not

notice that they were then still bolted together. Upon

noticing that fact 1 had the bolt removed and the le\-ers

operated singly identically as they did when they were

bolted together. To better demonstrate the angling of

the gangs and the returning of the gangs to their parallel

position by the draft force I had two rings made to hold
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the locking- means from engaging- with either the ratchet

or the sector, so that the levers would be free to oscillate

forward when the gangs were angled to working position,

and to oscillate freely backward to allow the gangs to re-

turn to their parallel or non-working position, due solely to

the effort of the tractor applying force to the draft pole

of the harrow demonstrated.

On

REDIRECT EXAMINATION
Mr. Doble continued

:

As far as the angling and turning of the gangs to

parallel position is concerned there was no change in the

function of either the ratchet sector or the rack sector.

Under practically all conditions at the demonstration a

draft force was employed to move the gangs into and out

of angled position and there were several demonstrations

showing that the gangs could also be manually angled and

returned from angled position. At the demonstration

when the "rings" marked on Exhibit G-2 were removed,

when the operator released the thumb catch on the levers

releasing the locking means the draft force both angled

and returned the gangs to their parallel position.

The operation ^^'as not changed by removing the bolts.

When the locking bolts were in the segments 8 as shown

in the Waterman patent and after the operator had

reached over and released them and angled the gangs and

then tried to back up without releasing them the gangs

would not return to their straight position at that time;

but when the operator released the thumb ratchets the
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gangs moved by the draft force from angled to parallel

])osition.

The plaintiff then offered and there were received in

evidence the following Exhibits, i. e. file wrapper of the

patent in suit, plaintiff's Exhibit 10; patent to Bramer

and Crowley No. 227,724, Plaintiff's Exhibit 11; patent

to E. F. Stoddard No. 369,300, Plaintiff's Exhibit 12;

patent to Teschner, No. 479,476, Plaintiff's Exhibit 13;

patent to Lathrop, No. 1,073,428, Plaintiff's Exhibit 14.

IT IS HEREBY AGREED by and between the attor-

neys for plaintiff and defendants that the above narrative

is true and correct.

Percy S. Webster

Attorney for Plaintiff.

Lyon & Lyon,

Lewis E Lyon

Attorneys for Defendants.

ORDER APPROVING NARRATIVE STATEMENT
OF EVIDENCE

IT IS HEREBY ORDERED that the foregoing Nar-

rative Statement of Evidence be allowed in the form pre-

sented, it having been stipulated by counsel that same is

true and correct, and it is hereby approved, and the Clerk

need not compare the same.

Dated: November 4, 1931.

Geo. Cosgrave,

United States District Judge.

[Endorsed] : Filed Nov 4—1931 R. S. Zimmerman,

Clerk By Thomas Madden Deputy Clerk
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U. S. Dist. Court N-68 H So. Dist. of Cal. Div.

Plf Exhibit #1 Filed June 4-29 D B Head Special

Master.

In the District Court of the United States

For the Northern District of Ohio,
Eastern Division.

In Equity. No. 1447.

The Union Trust Company,
Plaintiff,

vs.

Roderick Lean Manufacturing Company,
Defendant.

Report.

Now comes C. A. Hines, as receiver of defendant, Rod-

erick Lean Manufacturing Company, and reports to the

court that he has received from The Vulcan Plow Com-

pany of Evansville, Indiana, an offer to purchase a portion

of the assets of said defendant, being all of its assets not

covered by its mortgage or deed of trust to The Union

Trust Company as Trustee, except cash in the hands of

said receiver, a copy of said offer being hereto attached,

made part of this report, and marked "Exhibit A."

Said receiver represents to the court that in his judg-

ment, it would be to the best interest of said defendant, its

creditors and stockholders, that said offer be accepted.

Wherefore, said receiver prays the court for an order

instructing and directing him as to whether he shall accept

or reject the said offer.

C. A. Hines, as Receiver of

Roderick Lean Manufacturing Company,

By White, Cannon & Spieth,

His Attorneys.

2
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State of Ohio,

Cuyahoga County, ss:

C. A. Hines, being- first duly sworn, says that he is the

receiver of defendant, Roderick Lean Manufacturing

Company and that the statements contained in the fore-

going- report are true, as he verily believes.

C. A. Hines,

Sworn to and subscribed before me, this 14th day of

September, 1925.

R. A. Cannon,

( Notarial Seal

)

Notary Public.

3

"EXHIBIT A"

September 8th, 1925.

To C. A. Hines, Receiver,

Roderick Lean Manufacturing Company,

Mansfield, Ohio.

The undersigned. The Vulcan Plow Company of Evans-

ville, Indiana, hereby offers to purchase the following de-

scribed property constituting a part of the assets of the

Roderick Lean Manufacturing Company, as follows:

All notes or trade acceptances, accounts receivable, all

merchandise, inventories, miscellaneous assets, royalties,

patterns, designs, trade marks, copyrights, patents, office

furniture, equipment, manufactured and partially manu-

factured stock, raw materials, good will, choses in action,

franchises, property and property rights of every kind

whatsoever, being all of the assets of the Roderick Lean

Manufacturing Company except cash in the hands of the
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Receiver, not covered by the Mortgage or Deed of Trust

of the Union Trust Company, Trustee, dated the day

of April, 1921, upon the following terms and conditions:

The undersigned, The Vulcan Plow Company, will

purchase the property and rights hereinabove referred to

and receive all necessary assignments and bills of sale

therefor from you conveying all right, title and interest

in and to said property held or owned by you or it free

and clear from all encumbrances of every character what-

soever, to us at any time upon ten (TO) days' notice from

you, and providing that the risk and expense of main-

taining the said property in its present condition between

this date and the date upon which payment therefor is

made by us and conveyances, assignments and transfers

are delivered by you, shall be upon you and in the event

of the destruction or damage to any portion of the prop-

erty in the intervening time by fire or otherwise, we shall

have the right to refuse to purchase the property and you

shall in such event immediately return to us Twenty- five

thousand dollars ($25,000.00) hereinafter mentioned.

4

The price which we offer for the foregoing is One
Hundred eighty-five thousand dollars ($185,000.00), the

same to be free from all liens or claims of every kind and

description.

We herewith hand you a check for Twenty-five thou-

sand dollars ($25,000.00) to be held by you and applied

on the purchase price of said property if this oft'er is ac-

cepted by you. If the same is not accepted, said check

shall be returned to us on or before September 25th u])on

which date this offer will expire.

This offer is made as of September 8th, 1925 and must

be accepted as of that date, that is to say, all collections

of accounts, notes, trade acceptances or any other kind

made after that date, shall be held in a special fund for
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the benefit of the jnirchaser and the proceeds of all sales

of merchandise and other property shall pass to the ])nr-

chaser if made after that date.

Jn the event this offer is accepted, the under si jj^ned,

shall have, diirini;- business hours, free access to all

premises where said property is kept, to all books of ac-

count for the purpose of ascertaining the present condition

and situation of such property, notes and accounts.

Respectfully submitted.

The Vulcan Plow Company,
By Richard Rosencranz,

President.

By Adolph Volderauer,

Sec'y.

Filed Sep. 15 1925 B. C. Miller, Clerk U. S. District

Court, N. D. O.

5

In the District Court of the United States

For the Northern District of Ohio,

Eastern Division.

In Equity. No. 1447.

The Union Trust Company,
Plaintijf,

vs. f-
Order.

Roderick Lean Manufacturing Company,
Defendant.

This day this cause came on for hearing upon the report

of the receiver of defendant, Roderick Lean Manufactur-

ing Company, of a certain written offer, a copy whereof.
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marked "Exhibit A," forms part of said report, received

by said receiver from The Vulcan Plow Company for the

purchase of portions of the property of said defendant

described in said "Exhibit A," and upon terms therein set

forth, and the request of said receiver for instructions as

to whether he shall accept or reject said written offer, and

upon due consideration it is now ordered by the court that

further hearing upon said report and request be, and it is

hereby, postponed until the 28th day of September, 1925,

at 9:30 o'clock A, M., that said defendant, Roderick Lean

Manufacturing" Company and The Union Trust Company,

as Trustee for the holders of bonds of defendant

Roderick Lean Manufacturing Company and the cred-

itors and stockholders of said defendant, be required

to show cause, if any they have, on or before said

date, why said written off'er should not be accepted, and

that unless on or before said date, such cause be shown,

or a proposal for the purchase of all the property proposed

in said oft'er to be purchased or of any portion thereof, as

the case may be, the acceptance of which would, in the

judgment of this court, be more

6

advantageous to said defendant, its creditors and stock-

holders, than the acceptance of said written offer, be re-

ceived by said receiver or hied with the clerk of this court,

the said receiver will then be authorized and instructed to

accept said written offer and sell to said The Vulcan Plow

Company, upon the terms set forth in said "Exhibit A,"

the property therein described.

It is further ordered by the court that said receiver have

leave to file, either before, or at, the hearing hereinbefore
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fixed, a rei)()rl to this Court of any ])roi)osal theretofore

received Ijy liim for tlie ])urchase of any jjart of said prop-

erty, and that any such proi^osal, so reported, and any pro-

posal filed with the clerk of this Court, either before or at

said hearinj^-, shall be considered by this Court at said

hearing' without further prior order in regard thereto.

The clerk of this Court is hereby ordered to cause certi-

jied copies of this order to be served upon counsel for

])laintiff, for defendant, Roderick Lean Manufacturing

Company, and for said The Union Trust Company as such

Trustee, and said receiver is hereby ordered to mail to

those creditors of defendant, Roderick Lean Manufactur-

ing Company, who have filed claims with him as such

receiver, and to the stockholders of said defendant, at

their respective addresses appearing upon the books of

said defendant, copies of this order.

D. C. Westenhaver,

District Judge.

Filed Sep. LS 1925 B. C. Miller, Clerk U. S. District

Court, N. D. O.

THE UNITED STATES OF AMERICA
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

I, R. C. DULLER, Clerk of the District Court of the

United States within and for said District, do hereby

certify that I have compared the within and foregoing-

transcript with the original ORDER entered upon the

Journal of the proceedings of said Court in the therein-

entitled cause, at the term and on the day therein named,
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and do further certify that the same is a true, full, and

complete transcript and copy thereof.

Witness my official signature, and the seal of said

Court at Cleveland, in said District, this 4th day
of May, A. D. 1928, and the 152nd year of the

Independence of the United States of America.

[Seal] B. C. MILLER
Clerk,

By Leonard C. Meon,
Deputy Clerk.

The United States of America
]

^ ss:

Northern District of Ohio J

I, B. C. MILLER, Clerk of the District Court of the

United States within and for said District, do hereby

certify the foregoing to be a true copy of the REPORT
filed in the above-entitled cause in said Court, and that the

same is correctly copied from the original now on file in

my office.

Witness my official signature, and the seal of said

Court at Cleveland, in said District, this 4th day

of May, A. D. 1928, and in the 152nd year of

the Independence of the United States of

America.

[Seal] B. C. MILLER, Clerk

By Leonard C. Meon,

Deputy Clerk

Certified Copy Cover No. 1447 United States District

Court Northern District of Ohio Eastern Division The

Union Trust Company Plaintiif, vs. The Roderick Lean

Manufacturing Co. Defendant. Certified Copy of Report

and Order Filed Sep. 15 1925 B. C. Miller Clerk.

[Endorsed] : Filed Nov 24 1928 R. S. Zimmerman,
Clerk By M L Gaines Deputy Clerk
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PATENT DEED

WHEREAS Frederick C. Warne of Mansfield, Ohio,

(lid obtain Letters Patent of the United States for a cer-

tain invention entitled Imi)rovements in Disk Harrow,

which said Letters Patent are nnmbered 1,517,659, and

dated December 2, 1924.

AND WHEREAS the said i-rederick C. Warne did

duly assi^i^n said invention and said Letters " Patent to

Roderick Lean Manufactiirinj;- Company, a New Jersey

corporation, liavini;- its i)rincipal place of business at Mans-

field, Oliio.

AND WHEREAS C. A. Hines is now the duly a])-

])ointed, ([ualihed and actini; receiver of Roderick Lean

Manufacturing- Company, a New Jersey corporation,

AND WTIEREAS the said C. A. Hines as receiver of

Roderick Lean Manufacturing Company, a New Jersey

corporation, by order of the District Court of the United

States for the northern district of Ohio, eastern division,

has been authorized and directed to sell, assign, convey

and set o\er all patents, trademarks, choses in action and

other personal property to The \^ulcan Plow Company, a

corporation of Evansville, Indiana,

NOW THEREFORE in pursuance of said order of

the court and for the considerations recited in said order,

the said C. A. Llines as receiver of Roderick Lean ]^Ianu-

facturing- Company, a New Jersey Corporation, of Mans-

field, Ohio, does hereby sell, assign, convey, and set over

unto The Vulcan Plow Company, a corporation of Evans-

ville, Indiana, all the right, title and interest of the said

Roderick Lean Manufacturing Company, a corporation, in

and to the invention aforesaid and in and to the said Let-
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ters Patent No. 1,517,659, too-ether with all ri.-j^hts, in-

terest and equities therein of every kind and nature includ-

ing the right to demand, sue for and receive damages

and/or profits for ]xist, present, or future infringement

thereof, the same to be held and enjoyed by said The VvA-

can Plow Company, a corporation, for its own use and

behoof, and for the use and behoof of its assigns and /or

successors in interest as fully and completely as the Rod-

erick Lean Manufacturing Company and/or the said C, A.

Hines as receiver for said Roderick Lean Manufacturing

Company, has had or might have had, held and enjoyed

the same if this assignment and sale had not been made.

IN WITNESS WHEREOF the said C. A. Hines, re-

ceiver for Roderick Lean Manufacturing Company has

hereunto set his hand and seal this the first day of October,

1925.

C. A. Hines,

C. A. Hines, Receiver

Receiver of

RODERICK LEAN MANUFACTURING
COMPANY, a New Jersey Corporation.

N 68 H U. S. Dist. Court So. Dist. of Cal. Div.

Plfs Exhibit #2 Filed June 4/29 D B Head Special

Master.

[Endorsed]: Filed Nov 24 1928 R. S. Zimmerman,

Clerk By M L Gaines Deputy Clerk
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PATENT DEED
WHEREAS Frederick C. Warne of Mansfield, Ohio,

did obtain Letters Patent of the United States for a cer-

tain invention entitled Improvements in Disk Harrow,

which said Letters Patent are numbered 1,517,659, and

dated December 2, 1924,

AND WHEREAS The Vulcan Plow Company, a cor-

poration of Evansville, Indiana, is now the owner and

holder of said invention and said Letters Patent and all

rights and equities thereunder,

AND W^HEREAS The Roderick Lean Company, an

Ohio corporation having- its principal place of business at

Mansfield, Ohio, is desirous of acquiring the entire right,

title and interest in and to said invention and the said

Letters Patent thereon,

NOW THEREFORE in consideration of the sum uf

$10.00 to it in hand paid, receipt of which is hereby ac-

knowledged, said The Vulcan Plow Company, a corpo-

ration of Evansville, Indiana, has sold, assigned, conveyed

and set over and does by these presents sell, assign, con-

vey and set over unto The Roderick Lean Company, an

Ohio corporation of Mansfield, Ohio, the entire right,

title and interest in and to said invention and in and to

said Letters Patent aforesaid, together with all rights,

interests and equities of every kind and nature therein

including the right to demand, sue for and receive damages

and/or profits for past, present or future infringement

thereof, the same to be held and enjoyed by The Roderick

Lean Company, a corporation, for its own use and behoof

and for the use and behoof of its assigns and/or successors

in interest, as fully and completely as The \^ulcan Plow
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Company, a corporation, might have had, held and enjoyed

the same if this assignment and sale had not been made.

IN WITNESS WHEREOF said The Vulcan Plow

Company, a corporation, has caused these presents to be

subscribed by its vicepresident hereunto duly authorized,

and its corporate seal to be hereunto affixed and attested

by its secretary, all on the 15th day of November, 1925.

THE VULCAN PLOW COMPANY,
a corporation

[Seal] By G. A. Trimble

Vice President

ATTEST:
A. Voiderauer

Secretary

N 68 H U. S. Dist. Court So. Dist of Cal. Div. Plf

Exhibit #3 Filed June 4/29 Head Special Master

[Endorsed] : Filed Nov 24 1928 R. S. Zimmerman,

Clerk By M L Gaines Deputy Clerk

N68H U. S. Dist. Court So. Dist. of Cal. Div.

Plf Exhibit #5 Filed June 4/29 D. B. Head, Special

Master.

BILL OF SALE

KNOW ALL MEN BY THESE PRESENTS, that:

WHEREAS, on June 12, 1925, The Union Trust Com-

pany as i)laintiff, filed its certain bill in equity in the Dis-

trict Court of the United States, for the Northern Dis-

trict of Ohio, Eastern Division, and then and thereby

commenced a suit in equity against Roderick Lean Manu-
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facturing' Company as defendant, numbered on the docket

of said court as Cause No. 1447 in equity, praying, amontf

other things, for the appointment of a receiver to take

charge and control of the real estate and of all other i)roi)-

erty and assets of said defendant, and

WHEREAS, such proceedings were had in said suit

that by the consideration and judgment of said court,

C. A. Hines was, on June 12, 1925, appointed receiver of

all the real estate and of all other property and assets of

the said defendant and was ordered to proceed with the

discharge of said trust, subject to said order of appoint-

ment and the further orders and direction of said court,

and

WHEREAS, said receiver did, on the 12th day of

June, 1925, give bond and duly qualify as such receiver,

and thereupon took possession of all the property and

assets of said Roderick Lean Manufacturing Company,

and

WHEREAS, on the 15th day of September, 1925, said

C. A. Hines as such receiver hied in said cause his certain

report of a certain written offer made to him as such

receiver by The Vulcan Plow Company, of Evansville,

Indiana, to purchase that portion of the assets of said

Roderick Lean Manufacturing Company hereinafter de-

scribed, and

WHEREAS, on the 28th day of September, 1925, said

receiver was by said court authorized to accept said offer

of said The Vulcan Plow Company, and upon performance

of the terms thereof to make and deliver to said The

Vulcan Plow Company, or upon its written order, the

necessary bills of sale and other instruments of writing

to transfer title to said property so sold, and
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WHEREAS, the terms of said offer upon the part of

said The Vulcan Plow Company to be performed have

been performed by it

;

NOW, THEREFORE, in consflf/eration of the premises

and of the payment to said receiver by said The Vulcan

Plow Company of the sum of One Hundred and Eighty-

five Thousand Dollars ($185,000.00), the receipt whereof

is hereby acknowledged, and under and by virtue of said

order of said court, the said C. A. Hines as receiver of

said Roderick Lean Manufacturing Company, does hereby

give, grant, bargain, sell, convey, assign and set over wnio

said The Vulcan Plow Company, its successors and as-

sig'ns, forever, all of the estate, title and interest of said

Roderick Lean Manufacturing Company and of the said

receiver in and to the following described property:

All notes and trade acceptances, accounts receivable,

merchandise, inventories, miscellaneous assets, royalties,

patterns, designs, trade marks, copyright, patents, office

furniture, equipment, manufactured or partially manu-

factured stock, raw material, good will, choses in action,

franchises, property and property rights of every kind

whatsoever, and all other assets, of said Roderick Lean

Manufacturing Company not covered by the indenture of

mortgage by and between said Roderick Lean Manufac-

turing Company and The Union Trust Company as

Trustee, dated April L 1921, and recorded in the ^lortgage

Records of Richland County, Ohio, Volume 84, at Page

329, excepting cash in the hands of said receiver

;

TO HA\^E AND TO HOLD said property, with all

the rights, privileges and appurtenances thereunto belong-

ing to the said The Vulcan Plow Company, its successors

and assigns forever, as fully and completely as the said
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receiver, as aforesaid, by virtue of said order of said

court and of the laws for such cases made or provided,

inig-ht or should sell and convey the same.

IN WITNESS WHEREOF, the said C. A. Hines, as

receiver of said Roderick Lean Manufacturing Company,

has hereunto set his hand, this 28th day of September,

1925.

C. A. Hines (S)

As Receiver of Roderick Lean
Manufacturing Company.

Signed and acknowledged in the presence of:

H. M. Dwyer (S)

J. E. Splittorf (S)

STATE OF OHIO,

CUYAHOGA COUNTY, SS:

Before me, a Notary Public in and for said county, per-

sonally appeared on the 28th day of September, 1925, the

above named C. A. Hines, who acknowledged that he

signed the foregoing instrument as receiver of Roderick

Lean Manufacturing Company, and that the signing of the

same is his free act and deed as such receiver for the uses

and purposes therein mentioned.

In witness whereof, I have hereunto set my hand and

notarial seal at Cleveland, Ohio, this 28th day of Septem-

ber, 1925.

J. E. Splittorf (S)

(SEAL) Notary Public

[Endorsed] : Copy of Bill of Sale from C. A. Hines,

Receiver R. L. M. Co., to The Vulcan Plow Co., Evans-

ville, Ind.

No. N-68-H U. S. Dist. Court So. Dist. of Cal. So.

Div. Plfs Exhibit 4 Filed June 4/29 Head
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[Letterhead] : The Vulcan Plow Co., Heilman Plow

Co. till 1898 Manufacturers of the Vulcan Chilled Plow,

and a full line of Superior Steel Plows, Cultivators Etc.

Etc.

[Stamped on face] : Jan 24 1929 The Roderick Lean

Co. Mansfield, Ohio

Evansville, Ind.

January 22, 1929.

The Roderick Lean Co.,

Mansfield, Ohio.

Attention : Mr. C. A. Hines, Secretary.

Gentlemen

:

We have before us a copy of Bill of Sale executed by

you as Receiver of Roderick Lean Manufacturing Co.,

Mansfield, Ohio, to The Vulcan Plow Company, Evans-

ville, Indiana, on the 28th day of September, 1925, by

authority of the District Court of the United States, for

the Northern District of Ohio, Eastern Division, etc., and

in acceptance of our offer, made September 8th, 1925, and

renewed and extended September 18th, 1925, to purchase

certain assets of the Roderick Lean Manufacturing Co.,

namely,

"All notes or trade acceptances, accounts receivable, all

merchandise, inventories, miscellaneous assets, royalties,

patterns, designs, trade marks, copyrights, patents, office

furniture, equipment, manufactured and partially manu-

factured stock, raw materials, good will, choses in action,

franchises, property and property rights of every kind

whatsoever, being all of the assets of the Roderick Lean

Manufacturing Company except cash in the hands of the

Receiver, not covered by the Mortgage or Deed of Trust
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of The Union Trnst Conijiany, Trnstec, dated the Ist day

of April, 1921;"

The orig-inal of ihis \V\\\ of Sale we have been unable

to locate.

We have made diligent search for it, \nA\\ in our own

files and in the hies of our attorneys, but regret to say

that it is lost, and we are unable to hnd the original docu-

ment.

You no doubt have in your own files as Receiver, a copy

of the Bill of Sale in question. If there is anything fur-

ther that we can do, please command us.

V^ery truly yours,

THE VULCAN PLOW COMPANY
By-

R. Rosencranz

RR/MJW President.

N-68-H U. S. Dist. Court So. Dist. of Cal. Div.

Plfs Exhibit #6 Filed June 4/29 Head Special Master

Evansville, Indiana.

November 13, 1925.

BILL OF SALE

For and in consideration of the sum of one dollar

($1.00) and other good and valuable considerations, the

receipt of which is hereby acknowledged,

The Vulcan Plow^ Company, of Evansville, Indiana, an

Indiana Corporation, hereby sells unto The Roderick Lean

Company, of Mansfield, Ohio, an Ohio corporation, the

following described property, originally constituting a

part of the assets of the Roderick Lean ^lanufacturing
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Company, of Mansfield, Ohio, bein,e^ particularly all of

that property sold to The Vulcan Plow Company, by Cloyd

A. Hines the Receiver for the said Roderick Lean Manu-

facturing Company, upon the authority and instruction,

of the District Court of the United States, for the

Northern District of Ohio, Eastern Division, given, on

September 28, 1925, by said Court.

"All notes or trade Acceptances, accounts receivable, all

merchandise, inventories, miscellaneous assets, royalties,

patterns, designs, trade marks, copyrights, patents, office

furniture, equipment, manufactured and partially manu-

factured stock, raw materials, good will, choses in action,

franchises, property and property rights of every kind

whatsoever, being all of the assets of the Roderick Lean

Manufacturing Company except cash in the hands of the

Receiver, not covered by the Mortgage or Deed of Trust

of The Union Trust Company, Trustee, dated the 1st day

of April, 1921."

Conveying unto said The Roderick Lean Company all

right, title, and interest in and to said property free and

clear of all encumbrances, liens or claims of every char-

acter whatsoever.

All of said above enumerated property being as ex-

hibited upon the books of account and records of the

Roderick Lean Manufacturing Co., or as existing and be-

longing to said the Roderick Lean Manufacturing Com-

pany, as of the date of September 8th, 1925 and there-

after, a complete set of the said books of account and
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records beinj:^ delivered herewith to the possession of The
Roderick Lean Company.

THE VULCAN PLOW COMPANY,
By-

R. Rosencranz,

President.

[Endorsed] : Original—Bill of Sale from The Vulcau

Plow Company, Evansville, Indiana to The Roderick Lean

Company, Mansfield, Ohio (Ohio Corporation)

N 68 H U. S. Dist. Court So. Dist. of Cal. Div.

Plfs Exhibit 7 Filed June 4/29 D. B. Head Special

Master.

[Title of Court and Causk.]

DEFENDANTS' ANSWERS TO PLAINTIFF'S

INTERROGATORIES

Comes now Defendants, The Killefer Manufacturing

Company, a corporation, and Killefer Manufacturing Cor-

poration, a corporation, by an officer thereof having

knowledge of the facts, and sets forth the following an-

swers to the interrogatories propounded by plaintiff to

defendants

:

Answering Interrogatory No. I : Defendants have

manufactured and sold the disc harrow constructed as

shown by the drawing marked "Exhibit A" and attached

to plaintiff's interrogatories.

Answering Interrogatory No. II: This interrogatory

is answered by the answer given to Interrogatory No. I.
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Answering Interrogatory No. Ill: A complete descrip-

tion of the disc harrow manufactured and sold by de-

fendants, The Killefer Manufacturing Company, since

December 2, 1924, and the mode of operation of such disc

harrow is set forth in the answer given to Interrogatory

No. IV.

Answering Interrogatory No. IV : Attached hereto and

marked "Exhibit 1" is a copy of United States Letters

Patent No. 1,619,208 granted to Robert Killefer March 1,

1927 for Disc Harrow, which provides a drawing and a

complete description of the disc harrow manufactured and

sold by the defendants. The Killefer Manufacturing Com-

pany, and its successor in interest, Killefer Manufacturing

Corporation, since and prior to December 2, 1924.

Answer ing- Interrogatory No. V : The disc harrow

manufactured by The Killefer Manufacturing Company, a

corporation, and its successor in interest, Killefer Manu-

facturing Corporation, has been manufactured by said

defendants since prior to December 2, 1924, the date of

issue of the Warne patent sued on. The exact date when

the first of such implements was manufactured defend-

ants have not been able to ascertain accurately at this

time.

Answering Interrogatory No. VI : Interrogatory No.

VI is completely answered by the answer given in Inter-

rogatory No. IV.

Interrogatories Nos. VII, VIII and IX are completely

answered in the answer given to Interrogatory No. IV
w4ierein a complete drawing and description of the opera-

tion of the disc harrow manufactured by defendants is

given.

Answering Interrogatory No. X : The Killefer Manu-

facturing Company has ceased to have corporate existence



TJic Killifcr MamtfarliiriiKj Company cl iil. 101

and the business of Thv Killefer Manufacturing Com-

])any, as well as the entire assets of said company, have

been taken over by Killefer Manufacturing Corporation.

Answering Interrogatory No. XI: The Killefer Manu-

facturing Coni])any, while the same still has corporate

existence is not now an active corporation and carries on

no business wliatsoever. This company transferred all

its business, assets, liabilities, goodwill and all ])roperty to

Killefer Manufacturing Cor])oration and its i)lace of busi-

ness is the same as The Killefer Manufacturing Company.

Answering Interrogatory No. XII : Each of the patents

set up in the answer of defendants will be relied upon at

the trial of this cause for the purpose of anticipating the

invention of the claims of the patents in suit.

Answering Interrogatory No. XIII: The holding of

the Law Examiner referred to in Paragraph 13 of de-

fendants' answer is as show^n by the attached copy of

said holding of the Law Examiner attached hereto and

marked "Exhibit 2," a duly certified copy of which is ready

in court to be produced as may be required.

KILLEFER MANUFACTURING
CORPORATION

P>y K. Killefer

STATE OF CALIFORNIA )

) ss.

COUNTY OF LOS ANGELES )

K. KILLEFER, being first duly sworn, deposes and

says that she is the President of The Killefer Manufac-

turing Company, one of the defendants, and that she has

knowledge of the facts set forth in the foregoing answers
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to plaintiff's interrogatories and that the same are true to

the best of her knowledge and belief.

K. Killefer

Subscribed and sworn to before me this 26th day of

October, 1928.

[Seal] Olive M. Hurley

Notary Public in and for said County and State.

Exhibit No. 1 attached hereto is the same as defendant's

Exhibit F-2 Patent Number 1,619,208 hereinafter set

forth in book of patents.

Exhibit No. 2 attached hereto is the same as and con-

tained in defendant's Exhibit E, tile wrapper hereinafter

printed in this transcript.

[Endorsed] : Filed Oct 26 1928 R. S. Zimmerman,

Clerk By L. J. Cordes Deputy Clerk

N 68 H U. S. Dist. Court So. Dist. of Cal. Div.

Plfs Exhibit 8 Filed June 4/29 D B Head Special

Master.

[Title of Court axd Cause.]

PLAINTIFF'S ANSWERS TO DEFENDANTS'
INTERROGATORIES.

Comes now the plaintiff. The Roderick Lean Company,

a corporation, by an officer having knowledge of the facts

and as ordered by the Court, sets forth the following an-

swers to Interrogatories 1, 2, 8, 13 to 15 inc. and 21 to 59

inc. propounded to plaintiff by defendants.
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Answering Interrogatory No. 1, ])laintiff attaches

hereto a print, marked Kx. A, showing a disc harrow of a

construction which ])laintiff asserts infringes the claims

of the patent in suit and which harrow was manufactured

and sold by The Kilh'fer Manufacturing Company since

the date of issue of such i)atent and u]) to and until such

time as Killifcr Manufacturing Corporation acquired the

assets of and assumed the liabilities of the predecessor

company, and continued the manufacture thereof.

Answering Interrogatory No. 2, plaintiff says that K.

Killifer, George Miller and A. W. Hudson were the

officers of The Killifer Manufacturing Company and

Killifer Manufacturing Corporation that had knowledge

of the facts asserted. Also the same counsel, Lyon and

Lyon, advised and represented both corporations and had

full and complete knowledge of the facts.

Answering Interrogatory No. 8 plaintiff says that its

predecessors in interest were F. C. Warne, Roderick Lean

Manufacturing Comi)any, and The V^ulcan Plow Com-

pany.

Answering Interrogatory No. 11, plaintiff says that

said letter was received by plaintiff".

Answering Interrogatory No. 12, plaintiff" attaches

hereto a photostat copy of the letter in question, marked

Ex. B.

Answering Interrogatory No. 13, plaintiff" says "No."

Answering Interrogatory No. 14, plaintiff says *'No."

Answering Interrogatory No. 15, plaintiff says "No."

Answering Interrogatory No. 16, plaintiff' says "No."

Answering Interrogatory No. 21, plaintiff asserts that

this interrogatory is fully answered in substance by the

answers to interrogatories Nos. 22 to 59 inclusive.
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Answering- Interrogatory No. 22 plaintiff says that the

red crayon markings on Ex. A, hereto attached, comprise

the relatively longitudinally Fixed draft connections, and

the brown markings comprise the movable connections.

The means for actuating the movable connections comprise

the rack 26, the pawl 29 and their operative connections,

and the plate and clevis 39 provide means for connection

with the tractor. Release the pawl and pull on the clevis

and red crayon parts remain stationary and brown por-

tions move forwardly and angularly adjust the gangs.

Answering Interrogatory No. 23 plaintiff says the red

and brov/n crayon marks on Ex. A. show the relatively

adjustable draft means and the members 26-29 and 39

comprise the means for controlling the movement thereof

to adjust the relative position of the frames and gangs

while in motion.

Answering Interrogatory No. 24, plaintiff says that the

red and brown crayon marks on Ex. A indicate the draft

connections between the tandem frames of the harrow

which are operable by the draft of the tractor through

and controlled by the members 26-29 and 39 as previously

described for relatively adjusting the frames.

Answering interrogatory No. 25, plaintiff says that the

red and brown crayon marks on Ex. A indicate the rela-

tively shiftable draft connections flexibly connected to the

harrow frames and gangs which are forwardly and rear-

wardly movable relative to each other by the draft of the

tractor for the purpose of angularly adjusting the gangs

while in motion through the medium of the parts 26-29

and 39 as previously described.
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Answering Interrogatory No. 26 plaintiff says that the

red and brown crayon marks on Ex. A indicate the rela-

tively movable draft means connected to said frame units

and gangs and are operable in one direction for angularly

adjusting said frame units and gangs relative to each other

through the medium of the parts 26-29 and 39 as de-

scribed.

Answering Interrogatory No. 27, plaintiff says that the

red and Ijrown crayon marks on Ex. A indicate the draft

connections forvvardly and rearwardly movable relative to

said units and ilexibly connected to tlie inner and outer

portions of said tillage gangs and operable by the forward

draft on the im])lenient for moving said frame units and

gangs.

Answering interrogatory No. 28, plaintiff says that the

red and brown crayon marks on Ex. A indicate draft

means flexibly connected to said units and gangs, the

brown portions indicate the draft connection forwardly

and rearwardly movable relati\'e to one of the tandem

frame units, and the parts 26-29 and 39 i)rovide means

for adjusting the latter connection relative to the others

for moving the gangs in \ arying angular relation.

Answering Interrogatories Nos. 29 to 42 inclusive and

57 to 59 inclusive, plaintiff says that without prejudice to

its right to correction if error should appear, that as far as

now advised it is not able to point out in defendants'

device the structure referred to in these interrogatories.

It reserves the right, however, to later do so should later

evidence or expert testimony or opinion as to the scope

of the claims involved develop the fact that such structure

is present in the same, or equivalent, form in defendants'

device.
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Answering- Interrogatory No. 43 plaintiff says that the

red and brown crayon markings on Exliil)it A indicate the

draft connections between the gangs movable relative to

each other through the relative draft movements of the

tractor for relatively adjusting the gangs.

Answering Interrogatory No. 44 plaintiff says that the

red and brown crayon markings on Exhibit A show the

relatively adjustable draft means flexibly connected to the

gangs and mo\'able by the relative movements of the

tractor for adjusting the relative position of the gangs.

Answering Interrogatory No. 45, plaintiff says the

numeral 20 on Ex. A is the draft appliance and the red

and brown crayon markings indicate the relatively fixed

and movable draft means flexibly connected to the gangs

and movable by the relative movements of the tractor for

changing the relative positions of the gangs.

Answering Interrogatory No. 46 plaintiff says the

numeral 20 on Ex. A designates the movable draft mem-

ber and the red and brown crayon markings indicate the

relatively fixed and movable draft connections to the

gangs, movable relative to each other through the move-

ments of the draft member by the tractor for relatively

adjusting the gangs.

Answering Interrogatory No. 47 plaintiff* says that the

drawing of Ex. A shows the tractor drawn implement

and intermediate portions of the gangs, and the numerals

20-26-29 and 39 and their connected and cooperating

mechanism indicate the means for adjusting the movable

draft connections by the forward draft on the implement

for moving said gangs in variable relative positions to

each other.
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Answering- Ink'rrojj^atory No. 49 ])laintiff says that the

red and brown crayon markings on \ix. A indicate the

relatively fixed and movable draft connections flexibly

attached to the ganj^s and the numerals 20-26-29 and 39

with their connected and cooperating- parts comi)rise the

means for adjusting the movable draft connections through

tlie movements of the tractor relative to tlie implement for

moving said gangs in variable relative angular- positions

to each other.

Answering Interrogatory No. 50 plaintiff says that the

red and brown crayon markings on Ex. A indicate the

relatively fixed and movable draft members flexibly con-

nected to the gangs, the movable draft members (brown)

being actuated in one direction by the implement drawing

tractive force for moving said tandem gangs relatively

to a less angular position and in an opposite direction to

a nu)re angular position.

Answering Interrogatory No. 51 plaintiff says that the

red and brown crayon markings on Ex. A indicate the

draft connections which are forwardly and rearwardly

movable relative to each other and adai)ted to move the

gangs in opposite angular relation to each other through

the relative movements of the tractor, and the parts 26

and 29 with their connected mechanism comprise the means

for locking said draft connections and gangs in variable

relative positions to each other.

Answering Interrogatory No. 52, plaintiff says Ex. A
shows the tractor drawn tillage implement, and the tandem

tillage gangs, the red and brown crayon markings indicate

the draft connections, flexibly connected to said gangs,

some of said draft connections (brown) being forward

and rearwardly movable relative to the other (red) at
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points of connection on said gangs opposite to the latter

and adapted to move said gangs in opposite angular rela-

tion to each other through the relative movements of the

tractor, and the ])arts 26 and 29 witli their connected end

cooperating mechanisms com])rise the means for locking-

said draft connections and gangs in variable relative posi-

tions to each other.

Answering Interrogatory No. 53 plaintiff says Ex. A
shows the harrow, the red crayon marked portions com-

prise the frame, 20 is the draft device slidable with respect

to the frame, 26 and 29 comprise the ratchet means for

locking the draft device with respect to the frame, and the

lever 31 and cable 48 comprise the releasing means op-

erable from a point outside the harrow.

Answering Interrogatory No. 54 plaintiff says Ex. A
shows the harrow with angularly adjustable disc gangs,

20 is the means to wdiich power is adapted to be applied

for advancing said harrow, the red and brown draft con-

nections and the elements 26-29, 31 and 48 comprise the

means operatively related to said first means and to said

gangs and controllable from a distance, whereby the draft

power might be utilized to adjust the angles of the gangs.

Answering Interrogatory No. 55 plaintiff says that

Ex. A shows a harrow, 1-2 is the front unit, 3-4 is the rear

unit, 2 and 4 are the angularly adjustable disc gangs on

the unit, 20 is the means to which power is adapted to be

applied for advancing the harrow, and the red and brown

draft connections and the elements 26-29, 31 and 48 com-

prise the means operatively related to said first mentioned

means and to said gangs and controlled from a distance,

whereby the draft power may be utilized to adjust the

angles of said gangs.
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Answcrin^^ Interro^^atory No. 56 plaintiff says that

Ex. A shows an earth enjj;;a.i^ing element of a construction

produced l:)y defendants for connection and use solely with

the draft device of a tractor, the elements 20-26-29-31 and

48 comprise the settinj^- and trii)pinjjf draft connection be-

tween the tractor and the element, whereby when the

tractor is advanced the connection interlocks at selective

positions to determine the effective ground engaging angle

of said element.

THE RODERICK LEAN COMPANY.
BY C. A. Hines,

Secretary.

STATE OF OHIO )

COUNTY OF RICHLAND. ) SS

C. A. HINES, being duly sworn deposes and says that

he is the Secretary of The Roderick Lean Company, and

tliat he has knowledge of the facts set forth in the forego-

ing Answers to Defendants' Interrogatories, and that the

same are true to the best of his knowledge and belief ; and

affiant further states that the answers to Interrogatories

Nos. 21 to 59 inclusive are made by him upon the advice

of counsel and Plaintiff's mechanical expert, and that he

believes said Answers to be correct; and that same are

made subject to correction if later error should be made

to appear.

C A. Hines.

Subscribed and sworn to before me this 31st day of

December, 1928.

[Seal] Minnie M. Laudor

Notary Public in and for the County of Richland,

State of Ohio.

Notary Public, Richland County, Ohio.

My Commission expires Sep't. 24, 1931



110 lutcruafional Harvester Company vs.

For Exhibit A attached hereto see Defendant's Exhibit

F2 Patent Number 1,619,20(S by R. Killefer hereinafter

set forth in book of patents.

Ex. B.

Frederick S. Lyon
Leonard S. Lvon

Henry S. Richmond
Geori^e H. Hiles

Richard F. Lyon
Francis D. Ammen Law Offices Telephone

Lewis E.Lyon LYON & LYON Faber 3160

Patent and Trademark Causes

National City Bank Building

Los Angeles

[Stamped on face] : Received Jan 14 1926 Roderick

Lean Mfg. Co.

January 9, 1926.

Roderick Lean Manufacturing Co.,

Mansfield, Ohio.

Gentlemen :

—

Your letter of December 11, 1925, to the Killefer Manu-
facturing Company has been forwarded to us for reply.

After a very careful consideration of the Warne Patent,

No. 1,517,659, we are of the opinion that the construction

of disc harrows manufactured by the Killefer Manufac-

turing Company is not an infringement of any claim of

the Warne Patent, and have so informed the Killefer

Manufacturing Company. We therefore see no reason

for further consideration of the license agreement sub-

mitted to the Killefer Manufacturing Company by your

concern.

Yours very truly,

Lyon & Lyon.
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(TiTLi': f)F Court and Cause.]

AFFIDAVIT OF SERVICE OF PLAINTIFFS AN-
SWERS TO DEFENDANTS' INTERROGA-
TORIES.

STATE OF CALIFORNIA, )

) SS
COUNTY OF SAN JOAQUIN )

PEARL SMITH, being- first duly sworn, deposes and

says that she is an employee of the office of Percy S. Web-

ster, Stockton Saving-s & Loan Building, Stockton, Cali-

fornia; that she mailed a copy of the attached Plaintiff's

Answers to Defendants' Interrogatories by registered mail

to Lyon and Lyon, National City Bank lUiilding, Los

Angeles, California, by enclosing a copy of said Answers

in an envelope addressed to Lyon and Lyon, National City

Bank Building, Los Angeles, California, said envelope

having the required registry and postage stamps affixed

thereto, this 7th day of January, 1929.

Pearl Smith

Subscribed and sworn to before me this 7th day of

January, 1929,

[Seal] Frank H. Carter

Notary Public in and for the County of San Joaquin,

State of California.

[Endorsed] : Filed Jan 8 1929 R. S. Zimmerman,

Clerk By L. J. Cordes, Deputy
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N-68-H U. S. Dist. Court So. Dist. of Cal. Div.

PIfs Exhibit 10 Filed June 6/29 Head Special Master

390

DEPARTMENT OF COMMERCE
UNITED STATES PATENT OFFICE

To all persons to whom these presents shall come,

Greeting

:

THIS IS TO CERTIFY that the annexed is a true

copy from the records of this office of the File Wrapper

and Contents, in the matter of the

Letters Patent of

Frederick C. Warne,

Number 1,517,659, Granted December 2, 1924,

for Improvement in Disk Harrows.

In Testimony Whereof I have hereunto set my
hand and caused the seal of the Patent Office to

be affixed, at the City of Washing-ton, this thirty-

first day of January in the year of our Lord, one

[Seal] thousand nine hundred and twenty-eight and of

the Independence of the United States of America

the one hundred and fifty-second.

Thomas E. Robertson

Commissioner of Patents.

Attest: D. E. Wilson

Chief of Division.

(The first three pages of this Exhibit omitted by stipu-

lation.
)
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My invention relates to improvements in disk

harrows, and more particularly to that class or type

known as "double" or "tandem" disk harrows in
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whicli front and rear units arc employed, each unit

embody ini;- a pair of adjustably mounted rf)tary clisk

5. ^anj^s adapted to be an,c(]ed or turned in oiJ])Ositc

directi(jns relative to each other and to the line of

draft as disclosed for example in my Patent No.

1,189,890, of July 4th. 1916.

This invention further relates to that class or

type of double disk liarrows known as "en^nne disk

10. harrows," the i)resent improvements bein.^; particu-

larly desii4ned and adapted for use in connection

with an engine or tractor, and with this end in

view, my improvements relate particularly to im-

proved draft connections for such implements and

means whereby the disk ganiis thereof may be

readily moved to and secured in any desired angular

15. position relative to each other and to the line ol

draft by the operator of the tractor while in the seat

or cab of the latter, the construction and arrange-

ment of the ])arts being such that when the disk

gangs are locked in their normal working or fully

angled i)osition, or in an intermediate angled posi-

tion, and are relatively released or unlocked by the

20. operator while the tractor is in motion, such disk

gangs will automatically assume through such draft

connections their non-working or non-angled trans-

porting position, or less angular working position,

as the case may be, and as the operator may elect,

and may be stopped and locked in such elected po-

sition while the tractor is in motion. Furthermore,

25. if desired, the disk gangs may be manually moved

to a more angular or to a fully angled working po-

sition while in motion with a minimum expenditure
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of energy by the operator, and they may also be

readily and quickly moved manually in a straighten-

ing direction by the operator as desired when the

implement is at rest.

A further object is to provide a generally im-

30. proved le\'erless disk harrow of this class having

its parts so constructed, arranged and dis])osed

relative to each other as to give the requisite

strength, flexibility and general adjustability which

experience and the varying demands of actual serv-

ice have shown to be necessary or desirable, and to

this end I provide two draft or reach bars pivotally

206533 - 2 -
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connected to the rear unit or section and ex-

tending forwardly and in converging relation to

each other and pivotally connected to the front unit

or harrow section at two points equally distant from

the longitudinal center of the harrow or line of

5. draft as disclosed in my said patent hereinl^efore

referred to.

With the above mentioned and other ends in

view, the invention consists in the novel construc-

tion, arrangement, and combination of parts, here-

after described, illustrated in one of its embodi-

ments in the accompanying drawings, and particu-

10. larly pointed out in the appended claims.

Referring to the drawings, forming a part of

this specification. Figure 1 is a top plan view of a

disk harrow constrvicted in accordance with this
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invention, the disk gangs being in their nr^i-work-

ing or non-angled trans])orting posititjn, the gang

15. angling or controlling hand wheel being removed,

and certain ])ortions of the draft connections being

broken away and shown in section for the purpose

of clearer illustration of the ])arts.

Fig. 2, a similar view, the disk gangs being in

their extreme angled or working positions, the cen-

20. tral or relatively movable draft block and its con-

nected draft and reach bars attached to the inner

ends of the front disk gangs and to the pivoted

portions of the rear disk gangs, respectively, being

in their relatively rearmost positions,

per A Fig. 3, a detailed perspective view of the movable

disassembled.

25. draft block and its connections /^ m dioscmb let^ pntri-

tion.

Fig. 4, a perspective view of the front draft

frame and its relatively movable draft block and

connections, together with the controlling and op-

erating mechanism therefor, the disk gangs being-

shown in their non-angled or transporting position.

30. Fig. 5, a central longitudinal sectional view of the

same.

Fig. 6, a similar view, the draft bar being shifted

to its rearmost position to permit its draft connec-

tions to shift in a like

206533 - 3 -
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direction and permit the disk gangs connected there-

with to assume their angular positions.

99- (6) Fig. 7, an enlarged detailed view of the draft

rack and block controlling shaft and hand wheel,

5. together with the locking or detent mechanism

therefor, the latter being in unlocked position.

Fig. 8, a detailed perspective view of the lower

end of the controlling shaft and its bearings and

per A as

operating pinion in dis /s^ sembled position.

Fig. 9, a perspective view of the draft rack and

10. bar, detached.

Fig. 10, a perspective view of the hand wheel

locking bar or detent, detached.

Similar numerals of reference designate like parts

throughout all the figures of the drawings.

15. The improved harrow or tillage implement com-

prises a front harrow section or unit and a rear or

trailing harrow section or unit. The front and

rear harrow sections or units may be of any suit-

able or conventional form and for the purposes of

illustration I have shown my improved draft appli-

20. ance and its connections applied to or embodied in

a double or tandem disk harrow of the general

form of that disclosed in my former patent herein-

before referred to.

The front harrow section or unit is provided

with a suitable draft frame consisting, in the

present instance, of a transverse bar 1, and a curved

draft frame member 2, the latter having its

25. forward middle portion secured to a stub-pole 3,
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which latter is made up of spaced an^dc bars se-

cured at their rear to the transverse bar or member

1, and, in tlie i)resent instance, forming a guide (jr

slideway for the improved longitudinally movable

draft a])])liance hereinafter described.

30. As a means of connecting the draft frame to the

front disk gangs 4, draft bars or links 5, are pivo-

a
tally connected to filler blocks 2"-'

, said draft bars

extending rearwardly beneath the transverse bar

1, and being flexibly connected to axle boxes 6,

somewhat

206533 - 4 -
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beyond the centers of the disk gangs so that the

inner ends of the latter will normally have a tend-

ency to swing rearwardly and assume a rearwardly

converging position. As a means of supporting

and maintaining the draft bars 5, in proper hori-

5. zontal relation to the transverse bar 1, supporting

clips 7, are pivotally mounted upon the hller blocks

2^'
, and are secured by means of the pivot bolts 5^',

securing the forward ends of the draft bars 5, said

clips 7, extending rearwardly and being secured to

the top intermediate portions of the bars 5, by

^a
means of pivot bolts 7^'

, and as a further means of

10. securing the draft frame to the front disk gangs

draft bars or links 8, are connected by the pivot
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a
bolts 5^', above the supportinj^ clips 7, and extend

upwardly and rearwardly and are flexibly connected

to the upper or transverse bars 9, of the front

a
gang- frames by means of pivot bolts 9^'

. The gang

frame bars 9, are connected to the disk gang-s 4,

15. by means of supporting bracket or brace members

b
9^^, extending downwardly and suitably secured to

c

axle boxes 9^.

The bars 9, of the gang frames are provided, in

the present instance, with scrapers 10, extending

along the concaved sides of the disks of the disk

gangs and held in proper spaced relation to each

a
20. other by means of bars 10^'.

The rear harrow section or unit, in the present

instance, comprises a pair of rear disk gangs 11,

suitably mounted and supported in gang frames 12,

the latter being provided with supporting brackets

a b
12"^, connected to axle boxes 12^^

25. The rear disk gangs 11, in the present instance,

are pivotally connected and held in proper spaced

relation at all times by means of a transversely ex-

tending rear harrow frame 13, provided at its ends

a
wnth bearing blocks 13"^', carrying pivot bolts 14,

suitably connected to the gang frames 12, of the

30. rear gangs. In the present instance, the gang

frames 12, are also provided with scrapers 15,

similar to the scrapers 10, of the front gang frames.
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It will also be observed that the pivot or swivel

bolts 14, are located beyond the centers of the rear

206533 - 5 -
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gang- frames so that the inner ends of the rear

gangs will have a tendency to swing rearwardly and

assume a rearwardly converging angle when per-

mitted to swing on their pivots 14.

As a means of connecting the inner ends of the

5. rear gangs 11, to the front harrow sections, longi-

tudinally extending draft bars 16, are provided, said

bars being connected at their rear ends to eye mem-

a
bers 16"^^ of the gang frames, and being also pro-

b
vided with brace members 16^', suitably secured to

per A the bearing axle blocks at the inner ends of the

ext
" B rear gangs, the forward ends of the bars depending

10. downwardly and, in the present instance, being con-

nected to the transverse bar 1, of the front draft

frame by means of bearing plates 17, adjustably se-

cured to the bar 1, by means of securing bolts 17^',

c

the depending rounded or bearing portions 16^', of

the draft bars 16, being adapted to have a limited

15. movement in the bearing plates 17, as in turning

^b
corners, and the like, by being mounted in slots 17\

of the plates 17. As compared with the movements

of the draft bars attached to my improved draft
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69-(15) appliance hereinafter described, these draft bars 16,

together with the draft bars or Hnks 5 and 8, may

be described as being- "longitudinally fixed" relative

20. to the frame members and in order that the func-

tions of the draft appliance and its longitudinally

movable draft bars may be performed as herein-

after described.

I shall now refer

per I A
-Referring ftev^^ to the improved draft appliance

and its gang connecting, adjusting and controlling

mechanism, wJicrcby ^he operator e4 ihe ^aeiov-

^"hile m his u^-h*1 driving position oft tke latter,

25. €m4 when #he drtse gangs a4=e locked m theif normal

working (w -felly angled position, ei= 4ft an- intcr-

me4i-a4« angled positioBr aftd fH=e datively Fe-

Per I -cas ed (-¥f Hftleeked w-hile the factor i^ m niotio%

¥,411 permit- such §a«gs te automatically assume,

through such drF£t^ eonncctions, their non working

e^^ non an-gled transporting position, of less angu -

30. la:^^ working po s ition , as ^he ease r.iay ber aftd as

#ie operator may eleety ae4 whereby tfee same may

be stopped aft4 locked m -a«y such elected position,

it wi^ll be seen that tl^ improved draft appliance

comprises ^^ This

206533 perl -6-
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a longitudinally movable draft member or element,

mounted, in the present instance, in the stub-pole 3,

of the draft frame, and consisting, in the i)resent

instance, of a draft block or head 18, adapted to
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slide between the anj^ular members of the stub-ixjle

3, said block 18, bein^ controlled by a lonj^itudinally

5. movable draft bar 19, connected, in the ])resent

clevis

per I instance, to a draft yoke or /^ leef^ 20. T^ draft

yok e 04^ Inep 2% is adapted \^ be attached te tHe

tractor, fmd- €H5 a mcanLi e4 operating ami controll

ifl§ #he ffiovcmonts e-f sakl yoke 5% aft4 bai^ +9-,

fw4 4i^a^ head +87 af^d tke conncctionr. leading-

SperT fr-eft^ #he latte r te #Ke ffee gangs hereinafter 4e-

10. ficribod, e«e side e-f the d4=af4 yoke is ])rovidcd

43 wi#t a rack ee^-, aftd: as a mcan r^ el enabling #^e

operator te readily move the head ^^ awfl its at-

tachment tm^et-he^^ with a ptub polo ^r ^^^ its at-

tachmcntfj relative to each other, a vertical ly e*r-

tcmd ing e])orating shal-t e^ provided with a« np-

crati-Hg wheel ^^ w ithin ready reach e4 the t>p-

15. erator e4- the tracto r, is provide d, the lower ew4

ef the sha-ft 2^ being mounted m bearing blocks

e^T (-^e Fig. ^ sai4 hlocks being gecured to the

Litub polo 3t h¥ means eAr r.ecuring hohs ^\ the

leweF end e4 the sharf4 =47 being provided v.ith a

pinion £-47 moshing ^4th a rack se^'v a^^ as a mcanii

X o4 permitting a limited movement between tl^K*

20. d-ra-ft hap 4% awd the draft block +8t the latter is

provided with a transverse fea^ 48\ (See Figs. ^

a+id 5},- s-aid l^rt extending through a slet 49'' ef

the d44t-ft fea^ 4e-, a«<4 it is obvious that this slotted

arrangement het^¥ee« the ha^ 4% aft4 the bloclc

4-Sv wiil permit the draft ha^ 4% aft4 ioep ^Or wheH

the implement is m tlw position shown m Fig. +7

25. ep whe« detached, ei= when the tractor is slael^



122 International Harvester Company vs.

ei^t^ to be moved rGarwardly from 44^ -feU- Ikie

peskieft te tke dotted li^e position shown m F4§.

4-r ef <4^ -few -li«e position a^r shown m ¥\^ %
without mo\-ing- the dif^ gangs €tft4 causing the

latter when the harrow- « attached te assume a

predetermined angular position.

30. The ^^pper eftdr e^ the shaft e^ i^ supported fey

means e^ fer^aeket arms 557 connected te a bearing

head ^67 aftd at? a micans e^ locking the w-heel e^
aftd: the operating sha-ft ^^ afr against retrograde

206533
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movem.oHt -f a movement to the lett 7- tfeis fw^e-

venting a relative movement between the frames

afi4 eei^nection s le move the gangs toward thei-F

non angle4 b¥- pa^^^Uel positions, the head ^^ is

provided with a sf^i4^g resist ed belt e¥ detent

fflember ^rf-, operatriftg in aft opening s6^7 against

5. the spring 9:^- by a ea«^ headed lever sSr pivotally

connected thereto.- The detent sfy is beveled as at

sf^^ aft4 is a^laptcd te engage with tbe inclined

teeth ei5'\ ee the lower side e^ the wheel hub.

The draft connections ef bars leading from the

draft appliai-tee te the front aftd- i^eanF dise gaftgs

comprise -longitudinally movable draft bars se^

10. l eading i^^wt the d4=xt^ bleek e^ head ^8t aft4 ee«-

ncctcd te the iftfter ends ef- the -front dise gangs

th4=^Hg% the medium e^ pivot belts s^'^t secured te

the iftfter a^le box e s 9% aft4 the d ra ft connections

leading from the draft block or head 18, to the rear
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j^an^s and draft frame corn])rise rearwardly di-

verginji^ draft or reach bars 30, the latter, in the

15. present instance, bein^^ pivotally connected to the

pivoted portion of the rear gangs by means of bear-

a

ing plates 31, and bearing bolts 31V. ^'^id bearing

plates 31, being suitably secured to the gang frames

12, and surrounding the pivot bolts 14, and by rea-

son of this co72/ruction it will thus be seen that the

draft or reach bars 30, are indirectly connected to

20. the outer ends of the rear harrow frame 13, and it

will also be observed that the rear ends of the draft

or reach bars 30, are provided with downwardly

b

and rearwardly extending brace members 29 V.

suitably secured to the central axle bearing boxes

of the rear disc gangs.

25. The forward ends of the draft bars 29, and 30.

may be pivotally or flexibly secured to the draft

block or head 18, in any suitable and convenient

manner, such connecting means, in the present in-

stance, comprising swivel eye bolts 32, passing

b
through suitable oi)enings in bearing plates 18^',

30. secured to the upper and lower sides of the draft

c

block or head 18, by means of securing bolts 18^',

and bearing, in the present instance, on the upper

and lower sides of the stub-pole 3, and as a means

of conveniently connecting the forward or depend-

ing ends

206533 - 8 -
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of the draft hiivs 30, to the eye boUs 32, cross bear-

ing bolts 33, may be provided to extend through

the eyes of the boUs as shown. As a con\Tnient

means of pivotally connecting" the forward ends of

the (h'aft bars 29, to the block or head 18. the

5. latter may be ])rovided on its under side with a

d
bearing plate or bracket 18^', (See Fig. 3), said

plate 18^, being provided at its sides with upturned

e

bearing ears or lugs 18^', extending on the outer

sides of the stub-pole and provided with bearing

f

bolts 18^^ through the medium of which the for-

ward ends of the draft bars 29, may be readily

attached.

10. Upon reference to the construction herein shown

and described it will be seen that the draft bars 5

and 16, extending from the draft frame connect to

the pivoted and inner ends of the front and rear

disk gangs, respectively, and are substantially longi-

tudinally fixed relative to the front and rear harrow

15. frames, w^hile the draft bars 29 and 30, leading

from the draft block or head 18, and connected to

the inner and pivoted portions of the front and

rear disk gangs, respectively, are longitudinally

movable relative to said draft frame and said draft

links 5 and 16, connected therewith rtftd by i^eason

e-f si^l* e^)nTftf^tt€tif^i^ i4- m4U l3e apparent 44^a-t v/hcn

t:k^a-f4 ts aftj^lie^l -te the d^aA yoke asj connected to

20. 14^ 4¥st4^. b lock e? head ^ as ^eF example, while
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4:^ im])lc'rnent w m motion ftft4 jjoing^ drawn ^
#Hi t-Hieto^^i—tke tcnck'ncy wi4l fee tf* draw tfee

d raft appliance ftft4 ite connc!Cti(jn;3 forwardly rola

ti-¥e -te trhe .qtub po le f^ aft4 draft frame, €tft4 eefl-

nequently when rt i^ deijired t« maintain fiuch

part i s ift a relatively fixed position to each other

25. the whee l ^^7 aft4 operatin[( shaft s-fy di=e locked

fey means o-f fhe release e4 the detent member ^f;

th^^ott^ ffee depression e^- tfee eafft headed lever

£87 as shown m Vv^v^. 4 aH4 57 e^ tfee drawings,

aftd: throiii^h tfee enc^a£:;ement e^ tfee inclined pfn-

tioft sf''t f>-f tfee detent member with the incli ned

teetfe ss^'t a«4 should tt fee desired te ^^we the d+se

£:;'angs a more an!:;n!ar position while the imple

30. mcnt ie being drawn T f^ is iw motion, tfee operating

w^heel s^ mfty- fee turned from left te right , aft4

the 4^^-^ yoke feeing connected e^^ anchored as

against rearward movement

206533 - 9 -
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fas eentradistingnished from its detached posi

tion) it wi4l fee obvious tfeat the sfeaft i?-i-r being

secured to tfee stub polo ^ such movement wi-U

cause the pinioft ^={7 to travel forwardly along tfee

stationary o^= anchored i=^ek se\ #om tfee -ftili fe«e

position sliown m Figr ^ toward tfee position

5. show-ft ift -Fig4 =T thereby moving tfee draft frame

aft4 its connected draft feai=^ 8 aft4 +67 forwardly

relative to tfee draft feloek ^ aft4 its connections

29 aft4 ^, tfetts drawing tfee pivoted a«ti inner
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portions ©# tke front €tn4 ^^&;¥- gangs, roGpcctivoly^

-forwarrl ly yel ativo to #i-e inner aft4 pivoted pei=-

tiefts th ereof mwl kt44 m Liuljotantially sfaitionary

10. pesi-ti-eft by fl^ dfrirft ba^^s ^9 an4 507 Oft tbe

other ha-H4 should- i4 be desired while th^ implc

ffleftt i^ m motion a-nd 4ft substantially the positioH

shown ift ^^.- ^ ©^ the drawings to move ^tbe #eft^

afttl i^eer dls€ gangs to a fe^rs angul ai^ position, e^

•toward #i-e parallel pesi-tieft indicated m ¥^ 47 e4

tbe 4i^avrftigS7 tbe operator will simply detach the

15. deteftt mcmbei^ efy through tbe medium e4 the

handle S87 thereby unlocking the parts arS indicated-

m Figr fy e^ #i-e d^aw-ft^tgS7 aftd helding the wheel

w4H permit k to ft^ie-ve from i4gbfc to le^ to tbe

position desb^ed^ -the connection aft4 relation e4 the

pa-^te being ^rueb -that as tbe d4^# frame and- ite

connections -5 aftd- ^-67 a4^ moved rearwardly re la

20. ti-ve to tb-e 4rar^ appliai^e aft4 irs eennections tb^

-f^eftt aftd r^eai^ 4is€ gangs will automrafeeally as-

sumo a less- angular position dfte to the ia-et tbart-

tbe pivoted aft4 bifte? portions e^ tbe front aft4

Insert P (74)

rear dise gangs, respectbt^lyj ai=^ earried rear

wrtFdly relative to their respective Iftftef aftd- piv-

oted: portiont^ heM m a substantially st^ationary

25. pesltleft by tbe d?a€-t appliance aftd- Its connections

59 aft^ ^^
From the foregoing description, taken in connec-

tion with the accompanying drawings, the operation

and advantages of my invention will be readily

understood.
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MavJng thus described one of the embodiment of

30. my invention, what f claim and desire to secure by

1

Letters Patent, is,

—

m
CI fols

206533 10
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-tr ^-B a tandem tiUa^ kftfilcmont, tandem «ftks

pivoted relatively

per A a-H4 a tillage gaftg^,- aft<4 /, adjuraable dm44 means

operal)4e hf ^^ ^e4^-a4^ d^^arft e4 #te implement
" B ^ ^e^^ moving and a-djusting ^^ai4 gangs ^ <^ ^^^^

" " pivo tis

'' A
^ l^ P, tilktge i4^1cmcnt, a plurali^ e4 tilfege

forwardly a-n-d- rcarwardly

p^.^ B ga«gs-, awl rc!at i\^l¥ a ^n^^afele d^-a4t means Ik^

4My eonnoctcd to 5^a44 gangs 4^ angulai^ly adjust

iftg tl=te Jattc r.

Sal. C
^ 1^ -a- 4:illa !^-o implement. flcxil)ly eonnoctcd

Per B -h--em a^-id i^ea^- tmits carrying pivoted tillage gangs

-fBiH¥aiHily a«4 rcarwardly
^^i:^ rclativeV a ^Bvable 4Fa-ft moans -fep a-tigtt-

IfH^ly adfBStiwg a41 e4 sfH4 gangs.

4- 1 • r^ /> •<- y^-vt* ri I'n n^n
11 clL LUl TTTTTTTTT

_j_ fe a /^ t illage implement, a tractor, tandem

forwardly an4 yearwarclly

per A frames ?tw^ ^lage gaftg^,- a«4 relatively a luovable

'' B draf-t- eonncctions flexib ly connected te ^ai4 frames
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draft e-f- ihe ^actor-
*' A ftftd gangs rm4 t^aefef^ aft4 operable by the yy latter

^ei^ angular-br adjusting- ea4l gangs. ^ w-hile i«

motion.

trfxtetfH^ drawn
5t fe a /^ tillet^ imfilomcn^ a tractor, tandem

relatively

per A \m-ks rtwl angularly ad-i«^4able t-ilk^ gangs, rH^
/\

" B a-el;ustarl^ dfrbf-t means Hcxibly connected ro S€ti4

©pe^a-ble by t4^ -forward draft e^ ihe tractor
*' " units an-d- g^aftgs /^ a:ft4 f^-akl- ^^ctor 4e¥ angularly
" A adjusting sftid- gangs -,-

/\ while m motion

G-. -tft 8: -tractor drawn tandem fe-liarge imple-

mcnt, -front eft4 f^ar units in-eluding horizontally

movable pivoted fe-l-lage gangs, a-ft4 ehftf-t means

impl ement draw ing tractive -f-e^=ee

Per B connected to said gangs afi4 opcral^ie b^- the
y\

t^'-actor h^ angularly adjusting sai4 gangs.

7^ fe a ^ti=^etei^ drawn taftdem tillage implc

per A m ent, a tractoy^ flexibly eenncctcd tandc^^ H^^fe

a^-id- tillage gangs, aftd- rclat iv-ely movable 4^a.4t

" " eenncctiofts bctv.'een sai4 gangs an4 /^ tracto^^ a«4

forward df^a-f4^ ft-f ^the angularly
" B e p̂erable by the ;\ latter h^i^ adjusting &ai4 gangs,
" A /^ T^e%ti^-^ te eaeh e*th^¥

St fe a tillage if^^iomcnt, ^esibiy eennected

tand em w-ni^ afwi tillage g^angs, draft connections

manua l-ty epcrable

^eribiy conncet-ed te sait-1 gangs ? €t¥t4 /\ H^a»s -fei^

relatively te esieh ethB^

Per B moving aR4 adjus-tif^ said- connections awd: gangs /,

" " -f-f>r me^i^g the letttei^ In varying aftgu-l-a-i^ rc ' lation

to eaeh ethe^^r

206533 -11-

11
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6187

V. In a tractor drawn doiihlc disk liarrow, front

on said units

per A and rear nnits, front cind rear pivoted disk gangs ^ »

and a relatively movable draft aj^pliance jjrovided

with draft bars connected to the inner and inter-

mediate ])ortions of said front and rear disk gangs,

respectively.

10. In a disk harrow, front and rear harrow

frames, disk gangs pivotally connected therewith,

a draft head movable relative to said front harrow

frame, means for adjusting and locking said draft

l)er A head relative to said front aft4 «^€tF harrow frames,

and draft bars pixotally connected to said draft

head and to the inner and intermediate portions of

said front and rear (h'sk gangs, respectively.

11. In a disk harrov/, the combination with front

and rear harrow sections each provided with ad-

justably connected disk gangs; of an adjustable

draft appliance on said front harrow section includ-

ing draft bars connected to the inner and interme-

diate portions of said front and rear disk gangs,

respectively.

12. In a tractor drawn double disk harrow,

front and rear units including front and rear

substantially

per A pivoted disk gangs, /^ longitudinally fixed draft

bars on said front unit flexibly connected to the

pivoted and inner portions of said front and rear

disk gangs, respectively, and a relatively movable

draft appliance provided with draft connections

connected to the inner and intermediate portions of

said front and rear disk gangs, respectively.
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13. In a disk harrow, the combination with

front and rear harrow sections each provided with

adjustably connected disk gang's: of a relatively

movable draft member provided with draft bars

per E connected to the inner ends of said front disk

and
gang's, /y means for connecting afi4 moving said

draft member and harrow sections relative to each

including
" " other, €t¥i4 reach bars flexibly connected to said rear

harrow section and draft member.

206533 - 12 -
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14. In a disk harrow, front and rear harrow

frames, disk gangs pivotally connected therewith,

per E a draft member slidably carried by said front har-

and
row frame, ^ means for connecting, adjusting, and

locking said draft member and front harrow frame

said means including
*' " in various relative positions to each other, ^ fm4

draft bars pivotally connected to said draft member

and to the inner and pivoted portions of said front

and rear disk gangs, respectively.

4f-. fe B: tractor ^krtwft Random ^Use harrowy

front aft4 f^€t¥ frames each provided wiih a pkt-

rality el angularly adftw^ble 4tse gangn, cm4 a

fd-ativcly movab lie 4^Brk: appliance connected to

per D ihe inner aft4 pivoted portions e4 sai4 front aft4

rear 44s€ gangs, respcctivolyr whereby ih^ latter

w4W auiomatieally agsuiT^e variable angular werk-
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m^ f>e fiitinnr. wWle m motion w-keft saki draft €kp-

pliane^ w reloa fiod from i^ relative connection

with saitl framerh

15. +^ in a tandem dihiv harrow, front and

substantially

per A rear harrow frames and jjivoted disk ^an^s, /^

longitudinally fixed draft bars connected to said

front harrow frame and certain intermediate and

inner portions of said disk gangs, a relatively mov-

able draft appliance connected to the opposite inner

and intermediate portions of said front and rear

disk gangs, and means for adjusting and locking

said draft appliance in various gang angling rela-

tions to the line of draft.

16. +7^ In a tractor drawn tandem disk har-

row, front and rear harrow frames, a plurality of

pivoted front and rear disk gangs, and a relatively

movable draft appliance adjustably connected to

said front harrow frame and bars connected to the

inner and pivoted portions of said front and rear

disk gangs, respectively, whereby the latter when

angled will automatically assume less angular rela-

tions to each other when said draft appliance is

tractive force

released ruid moved forwardly by the tractor /^

X per relative to said front harrow frame.

A -13-

206533
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74 17. +r^ In a tractor drawn tandem disk har-

row, front and rear frames each provided with a

plurality of angularly adjustable disk gangs, a rela-
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tively movable draft appliance connected to the

inner and pivoted portions of said front and rear

and normally fixed to the front frame
per A disk gangs, respectively, /^ and means for releasing

said draft ai)pliance whereby said disk gangs will

automatically assume variable angular working-

positions while in motion, through rclativv^. d^a^+

j)er T fflovomcnt P- between s-arkl fk^t appliance a«4 rra-i4

ffee ga«gS7

per A 18. -i-^ In a tractor drawn tandem disk har-

row, a if&^AeT- front and rear harrow frames each

provided with a pair of pivoted disk gangs, and a

relatively movable adjustable draft appliance pro-

vided with parallel and rearwardly diverging draft

" B bars connected to the inner and pivoted portions of

and normally fixed to the front frame

said front and rear disk gangs, respectively, /^

whereby the latter when angled and released will

movement of
" A automatically assume, through /^ said tractor ttad-

by the tractive force

draft appliance ^ less angular and parallel relations

" B to each other.

19. ^Gt In a tandem disk harrow, front and

substantially

Per B rear harrow frames and disk gangs, /\ relatively

longitudinally fixed draft bars connected to said

front harrow frame and certain intermediate and

Gubotantially

per E inner portions of said disk gangs, a relatively longi-

per A tudinally movable draft appliance flexibly connected

to the opposite inner and intermediate portions of

said disk gangs, and means for adjusting and lock-



The KiUifcr Maiiitfacliiriiuj Company ct al. 133

in.L;- said draft appliance in various ^iin^ anj^linj;

relations to the line of draft.

20. s-K A disk harrow, comprisinj^ front and

rear harrow sections, adjustably mounted front and

rear disk ^an^s, draft bars flexibly connected to

said front harrow section and the intermediate and

inner portions of said front and rear disk gangs,

respectively, a draft appliance provided with draft

bars flexibly connected to the inner ends of said

front disk .i^angs and to rear harrow section, and

per E means for connecting- m+tl moving and adjusting

said draft appliance relative to said front harrow

section whereby to simultaneously move and adjust

said disc gangs in various relative angular positions

to the line of draft.

206533.
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21. e^^ An engine drawn tandem disk harrow,

comprising front and rear harrow sections each

provided with pivotally mounted disk gangs, longi-

tudinally fixed draft bars flexibly connected to said

front harrow section and the intermediate and

inner portions of said front and rear disk gangs,

respectively, and a longitudinally movable draft ap-

pliance carrying longitudinally movable draft bars

flexibly connected to the inner ends of said front

disk gangs and the pivoted portions of said rear

disk gangs, and means for locking and releasing

said draft appliance relative to one of said harrow

sections whereby when released to simultaneously
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and aiitomatic.'illy move and adjust said disk gangs

in various converging angular positions to each

other throug;li the engine draft on said draft appli-

ance while in motion,

per A 22. e^ In a tractor drawn double disk harrow,

a tractor, front and rear harrow frames, front and

rear pivoted disk gangs, laterally movable draft

links flexibly connected to said front harrow frame

and the pivoted and inner portions of said front and

rear disk gangs, respectively, a tractor draft appli-

ance provided with longitudinally movable draft

bars flexibly connected to the inner and pivoted

portions of said front and rear disk gangs, respec-

a

per E tively, and means operable from t4^ /^ tractor for

moving and locking said draft appliance and longi-

tudinally movable draft bars independently of and

relatively to said front harrow frame and draft

links whereby said disk gangs may be simul-

taneously angled in various adjusted positions

through said longitudinally movable draft appliance

" " aftfi t racto r while the latter is in motion.

Insert D% Y Y ¥J D"^ fols

Insert D'

206533

15

Insert I.^

Insert J'

Insert K' - 15 -
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In Testimony whereof I have affixed my sii^natiire in the

presence of two witnesses.

Witnesses

:

N. P. Henry, Frederick C. Warne
(Two witnesses sig'n here)

D. W. Wooster. (Sign Here First name in Full.)

OATH

State of Ohio,

Richland County.

ss:

Frederick C. Warne,

the above-named petitioner, being duly sworn, deposes and

says that he is a citizen of ( 1
) the United States and resi-

dent of Mansfield, in the County of Richland and State of

Ohio, that he verily believes himself to be the original,

first, and 2 sole inventor of the improvements in

DISC HARROWS
described and claimed in the annexed specification: that

he does not know and does not believe that the same was

ever known or used before his invention or discovery

thereof, or patented or described in any printed publication

in any country before his invention or discovery thereof,

or more than tw^o years prior to this application, or in

public use or on sale in the United States for more than

two years prior to this application; that said invention

has not been patented in any country foreign to the United
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States on an application filed by him or his legal repre-

sentatives or assigns more than twelve months prior to

this application; and that no application for i)atent on said

improvement has been filed by him or his representatives

or assigns in any country foreign to the United States,

except fhs Allows (^
(Sign here

^l^^First name in Full) Frederick C. Warne

Sworn to and subscribed before me this 5th day of De-

cember, 1917.

Cloyd A. Hines,

(Official Signature.)

Notary Public.

(Official Character.)

My Commission Expires January 9th, 1920.

[Seal here, to be impressed

in paper, and on each and
every sheet comprised in this

document]

^;:^NOTE.—Acknowledgment should be made before

a Notary Public, who must affix his seal. If executed be-

fore an officer not provided with a seal, the Certificate of

the Judge or Clerk of County Court must be affixed, show-
ing official character of such officer.

(1) If the applicant be an alien, the oath must show of

what foreign or sovereign state he is a citizen or

subject.

(2) "Joint" or "Sole."

(3) If any application for foreign patent has been filed

twelve months prior to this application applicant will

be required before issuance of patent to show that no

l)atent has been granted on application so filed.

206533
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Div. 1 Room 314 2-260 La 55 83 Paper No. 2

Address only All communications re-

"The Commissioner of specting this application

Patents, should give the serial

Washington, D. C," number, date of filing,

and not any official by title of invention, and

name. name of the applicant.

DEPARTMENT OF THE INTERIOR

UNITED STATES PATENT OFFICE

WASHINGTON

Jan. 19, 1918.

Obed C. Billman,

Garfield Bldg.,

Cleveland, Ohio.

[Stamped on face] : Patent Office Mailed Jan 19 1918

Please find below a communication from the EXAMI-

NER in charge of the application of F. C. Warne, filed

Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

James T. Newton

Commissioner of Patents.

c6—2631

Page 3, line 25 change "in dissembled position" to dis-

assembled.

Page 4, line 8, change "sembled" to assembled.

Page 6, line 9 change "depending" to extending.

Claims 1 to 8 are rejected as unpatentable over Cass,

853,160, May 7, 1907 (55-30).

These claims recite in more or less broad terms the idea

of relatively adjusting the front and rear gangs of a tan-

dem disk harrow by means of the tractive force acting

through the draft connections, as anticipated in the ref-

erence.
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Claims 4, 5, 7, 19 and 23 depart from legitimate com-

bination by including a tractor as an element thereof.

Applicant's invention does not include the tractor, but

does make use of the tractive force to effect certain adjust-

ments of the disk gangs. Claim 22 is believed to make

correct reference to the tractor and draft force, while not

including the tractor.

Claim 9, line 2 it is believed that on said units should

follow "gangs" to indicate structural relations.

Claim 10, line 4, "and rear harrow" should be cancelled

and "frames" changed to frame, as the draft head is asso-

ciated with the front frame only.

206533

17

206-533 2.

In claims 12, 16 and 20 reference to draft bars 5 and 16

as "longitudinally fixed" should be qualified as bars 16

have provision for some longitudinal movement. Insertion

of substantially before "longitudinally" would be suf-

ficient. (It should replace "relatively" in claim 20.)

Claim 17, last line, "tractor" should be tractive force.

Claim 18, line 4 "respectively" should be followed by,

and normally fixed to the front frame, as reference is

later made to release of the draft appliance. The same

applies to claim 19.

Aside from objections and errors above noted claims 9

to 23 probably cover patentable matter.

F. A. Loefler

La Examiner Div. 1.

206533

18
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Division 1. Mail Room U. S. Patent Office Jan 28 1918.

Division 1. Mail Room U. S. Patent Office Jan 22 1918.

Serial No. 206533 Paper No. 3

Amdt. A

Cleveland, Ohio, January 25th, 1918.

AMENDMENT—A.

TO THE COMMISSIONER OF PATENTS:

Responding- to Office action of January 19th, 1918.

In re my application for Letters Patent for improve-

ments in DISC HARROWS, filed December 10th, 1917,

Serial No. 206,533, I hereby amend my application as

follows

:

By cancelling- "in dissembled position" and substituting

"disassembled" line 25, of page 3.

By changing- "sembled" to be "assembled" line 8. of

page 4.

By changing- "depending" to be "extending" line 9, of

page 6.

By inserting "pivoted" before "tillage" line 2, of claim

1 : and by cancelling the period at the end of said claim

and appending- "on their pivots."

By inserting "tractor dra\^n" before "tillage" line 1. of

claims 4, and 5; and by cancelling "a tractor" line 1, of
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said claims 4, and 5. l\v cancelling- "and tractor" line 3,

of claim 4; and by cancelling" "latter" and substituting

''draft of the tractor" same line and claim.

By cancelling the period at the end of claim 4, and 5,

and appending "while in motion".

By cancelling" "a tractor" lines 1, and 2, of claim 7; and

by inserting" "the" before "tractor" line 3, of said claim.

By inserting "angularly" before "adjusting" line 4, of

said claim; and by cancelling the period at the end of said

claim and appending "relative to each other".

By cancelling "a tractor" line 1, of claims 19, and 23;

and by cancelling "tractor and" line 7, of claim 19. By

cancelling "and tractor" last line of claim 23.

By inserting "on said units" after "gangs" line 2, of

claim 9.

206533 - 1 -

19

By cancelling "and rear harrow" line 4. of claim 10;

and by changing "frames" to be "frame" same line and

claim.

By inserting "substantially" before "longitudinally"

line 2, of claims 12 and 16; and by cancelling "relatively"

and substituting "substantiallv" line 4, of claim 20.
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By cmccllin^^ ''tractor" and siihstitiitin^^ "tracti\c

force" last line of claim 17.

Jjy inscrtin,^- "and normally fixed to llu- front frame"

after "rcsi)ectively" line 4, of claim LS.

RKMy\RKS.

Claims 4, 5, 7, 19, and 23, have been amended to free

them from the objections raised in last CJffice Letter, and

claims 1, 4, 5, and 7, have been also amended to more

clearly distinguish from the Cass Patent, cited, it being

noted in this patent that the front and rear gangs are not

pivoted, but relatively hxed with respect to the front and

rear units or draft frames. In the Cass Patent the gangs

are not "angularly adjustable" and the adjustments are not

made through the draft applied to the draft appliance, so

it cannot be said that the draft appliance is used for

"angularly adjusting the gangs", and furthermore the Cass

Patent is not a "tractor drawn tillage implement" and

makes no use of the tractive force to effect certain adjust-

ments of the disc gangs. In view of the above claims 1,

to 8, inclusive, appear to be allowable.

The suggestions made with reference to claims 9, 10.

12, 16, 17, 18 and 20, have been adopted in the above

amendment.

Respectfully submitted,

FREDERICK C. WARXE.
By Obed C. Billman

206533 Attorney.

20 . 2 -
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Div. 1 Room 314 2-260 La 55 »3 Paper No. 4

Address only All communications re-

"The Commissioner of specting this application

Patents, should give the serial

Washington, D. C," number, date of filing-,

and not any official by title of invention, and

name. name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

WASHINGTON
Feb. 14, 1918.

Obed C. Billman,

Garfield Bldg.,

Cleveland, Ohio.

Please find below a communication from the EXAMI-
NER in charge of the application of F, C. Warne, filed

Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

James T. Newton

Commissioner of Patents.

[Stamped on face] : Patent Office, Feb 14 1918 Alailed.

c6—2631
Responsive to amendment of Jan. 28, 1918.

Claims 1, 2, 3, 6, 7 and 8 are again rejected on Cass of

record. The Cass gangs are pivoted to elements equiva-

lent to the front and rear frames of applicant's machine

and there is angular adjustment of these gangs relative to

one another by use of the draft power essentially as called

for by the terms of these claims.

Claim 5 is rejected as indefinite. It states the purpose

of the flexible draft means but does not define sufficient

structure to effect the purpose. It also includes the tractor

as an clement inferentiallv. If amended to remove the
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objection it is believed tbat this claim would be substan-

tially the same as claim 4 as "movable draft connections"

and "adjustable draft means" have the same meaning.

In claim 19, line 5, and normally fixed to the frr)nt frame

should follow "respectively," for the reason pointed out

in last office action. In line 7, it is believed that movement

of should follow "through" and that by the tract i\c force,

should follow "appliance" to make the claim clear. A
comma should be after "assume", line 6.

Claim 20, line 2 "relatively" should be substantially.

206533

21

206,533 — -- 2.

Claims 4 and 9 to 23 appear allowable subject to correc-

tion as noted.

F. A. Loeffler

Examiner Div. 1.

La
206533

22

Serial No. 206,533 Paper No. 3145
^ Amdt. B

[Stamp] : Mail Room U. S. Patent Office Mar 15 1918

Cleveland, Ohio, March 13, 1918.

AMENDMENT—B.

[Stamp] : U. S. Patent Office, Mar 16, 1918 Division 1.

TO THE COMMISSIONER OF PATENTS:

Responding to Office action of February 14th, 1918.

In re my application for Letters Patent for improve-

ments in DISC HARROWS, filed Dec. 10, 1917, Serial

No. 206,533, I hereby amend my application as follows:
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r>y chan.Q'ing" "end" to be "ends", second occurrence, line

9, of p.'ig'e 6.

By insertini^- "relatively" before "adjustable" line 2, of

claim 1 ; and by insertin,<^- "()])erable by the forJward draft

of the implement" after "means" same line and claim.

Bv inserting; "forwardlv and rearwardlv" before "mov-

able" line 2, of claims 2 and 3.

By insertinf^- "relatively" before "adjustable" line 2. of

claim 5; and by cancellin,^- "and said tractor" and substi-

tutini^- "operable by the forward draft of the tractor" line

3, of said claim.

By cancellini^- "tractor" line 3, of claim 6, and substi-

tutinii" "im])lement drawin^^ tractive force."

By inserting" "forward draft of the" before "lateral"

line 4, of claim 7.

By inserting- "manually operable" before "means" line 3,

of claim 8; and by insertino- "relatively to each other"

after "«"ang:s" same line and claim.

By inserting- "and normally fixed to the front frame"

after "respectively" line 5, of claim 19: and by inserting-

a comma after "assume" line 6, of said claim. By insert-

ing- "movement of" after "through" line 7, of said claim;

and by inserting "by the tractive force" after "appliance"

same line and claim.

By cancelling "relatively" and substituting" "substan-

tially" line 2, of claim 20.,

206533
'

23
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REMARKS.

Claims 1, 2. v3, 5, 6, 7 and 8, have been amended to

specify that the draft means are relatively movable or ad-

justable, and claims 1, 4, 5, 6 and 7, have also been

amended to brinj^- out the fact that such relatively movable

draft connections are operable "by the forward draft of

the tractor", and claim 5, has been also amended to free

the same from the informalities referred to in last Office

letter, as well as to patentably distinguish the same from

allowed claim 4.

Claims 19 and 20, have been amended as suggested in

last Office letter, and if any of the claims are found on the

next examination to be anticipated or informal the appli-

cant will appreciate suggested amendments so that the case

may be put in condition for allowance on the next amend-

ment.

Claim 8, has been amended to specify that the means for

moving and adjusting the draft connections and gangs

relatively to each other are "manually operable."

A more favorable action on the merits of the claims is

clearly warranted and is respectfully solicited.

Respectfully submitted,

FREDERICK C. WARNE.

By Obed C. Billman

206533 Attorney.

24
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Div. 1 Room 314 2-260 La 55 ^Z Paper No. 6

Address only All communications re-

**The Commissioner of specting this application

Patents, should give the serial

Washington, D. C," number, date of filing,

and not any official by title of invention, and

name. name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

WASHINGTON

Mar. 26, 1918.

[Stamp] : Patent Office Mar 26 1918 Mailed

Obed C. Billman,

Garfield Bldg.,

Cleveland, Ohio.

Please find below a communication from the EXAMI-
NER in charge of the application of F. C. Warne, filed

Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

James T. Newton

Commissioner of Patents.

c6—2631

Responsive to amendment of Mar. 15, 1918.

Claim 1 is indefinite in its present form as insufficient

structure is specified for the function stated and it is re-

jected Some structural connection between the draft

means and tillage gang's should be included in this claim.

The form of claims 2, 3 and 4 as amended is obscure

and ungrammatical. The third clause should read, "and

draft connections forwardly and rearwardly movable rela-

tively to said frame".

Claims 1 to 8 are rejected as unpatentable over

Stoddard, 369,300, ^ Aug. 30, 1887 (55-83)
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on the ground that arrangement of the Stoddard gangs in

tandem as now common in the art would not be a patent-

able reorganization in view of anticii)ation in Stoddard of

the use of the draft power for adjustment of multiple

gangs.

Claim 8 is also rejected on

Waterman, 1,081,918, Dec. 16, 1913 (55-83)

where the gangs and their draft connections are adjusted

manually as claimed.

If further amendment of claims 1 to 8 is made, they

should be rewritten to furnish clear copy.

Claims 9 to 23 appear allowable.

B. Pickman Mann,

La 206533 Acting EXR. DIV. I.

25

[Stamp] : U. S. Patent Office, Apr 16 1918 Division 1.

[Stamp] : Mail Room U. S. Patent Office Apr 15 1918

Div 1

Serial No. 206,533 Paper No. 7

Amdt. C

Cleveland, Ohio, April 12, 1918.

6192

AMENDMENT—C.

TO THE COMMISSIONER OF PATENTS:

Responding to Office action of March 26th, 1918.

In re my application for Letters Patent for improve-

ments in DISC HARROWS, tiled December 10, 1917,

Serial No. 206,533, I hereby amend my application as

follows

:
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By cancelling claims 1 to 8, inclusive, and substituting

the following:

arranged in front and rear pairs

1. In a tillage implement, a plurality of tillage gangs
/^

per G and relatively longitudinally fixed and movable draft

Insert connections Jlexibly connected to the inner and in-

D front and rear pairs of (2)

C termediate portions of said ;\
gangs /^ or angularly

per G. gangs I.

per D adjusting the ^ latt^^^ by #te 4'orward draft el the

implement .

2. In a tractor drawn tillage implement, tandem

frame units and angularly adjustable tillage gangs

carried thereby, and relatively adjustable draft

means flexibly connected to said frame units and

gangs and movable by the forward draft of the

tractor for adjusting the relative positions of said

frame units and gangs while in motion.

3. In a tractor drawn tandem tillage implement,

per E ed s

per D flexibly connectieB /^ tandem frame a tmite-, €m4

comprising
" "' A relatively movable draft connections between said

movable relatively to each other

frames ^ *^ ^^ tractor and operable by the

tractor
" " forward draft of the ^ latte^^ for relatively adjust-

ing said frames.

4. In a tractor dravvii tillage implement, tandem

frames and tillage gangs carried thereby, and rela-

tively shiftable draft connections flexibly connected

to said frames and gangs and forwardly and rear-

wardly movable relative to each other by the draft
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of the tractor for anj^ailarly adjustinr^ said gangs

while in motion.

(X) over

206533 -
1

-

26

6193

5. In a tractor drawn tandem tillage implement,

front and rear frame units including horizontally

movable pivoted tillage gangs, and relatively mov-

able draft means connected to said frame units and

in one direction

per D gangs and operable a by the implement drawing

fw4 manually m im oppo ! >ite direction

" " tractive force ^ f^^r angularly adjusting said frame

per I units and gangs relative to each other.

6. In a tandem tillage implement, tandem frame

CI units and pivoted tillage gangs carried thereby, and

draft connections forwardly and rearwardly mov-

able relative to said units and flexibly connected to

the inner and outer portions of said tillage gangs

on

per D and operable by the forward draft e-f a the imple-

ment for m(n-ing and adjusting said frame units

and gangs.

f. 1ft a m?t^ w^lcmGnt, flexibly connected

ixjr E t*H4ew feiftw tt«^ ^^ ^^^^ ^^^^^ ^^^^ ^"^

Qq\ 7 ncctioHt^ 4^e^l^ ef^ftft^^ehnl to saitl twite aft4 gangf.,

Sub. J some el ^awi d^^all connections beiftg forwardly

one ^T

a«4 rearwardly movable ^^da^we te a ^^^ tandem

pei- D l4.fHfte ttftit^ aftd- mean r. 4^ connecting aft4 a^

ingf nicntionci'l trtr-

*' - jtfslH^ ea44 a d^^ai^ eonncction e. relatively ^ a ^^^
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disnL X it" "fm: iLwtL 2rrT£TH?^3TeTr ^of tie iir^r:

nnmfiir ' ' ' ~ifir frurrre TrrrTT-f- wicrio
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movable draft members with the inner and intermediate

portions of the gan^s, whereby the latter are adjusted.

Such construction is not shr^wn or suj^^ested in Stfxldard

or any of the other references of recorrl.

It is believed that most of the substitute claims now
j)resented will be found allowable.

Respectfully submitted,

FREDERICK C. WARNE.
By Obed C. iiillman

Attorney.

206533
28

Div. 1 Room 314 260 La SS 83 Paper No. 8

Address only All communications re-

"The Commissioner of specting this application

Patents, shrmld j^ive the serial

Washin^on, D. C," number, date of filing,

anrj not any official by title of invention, and

name. name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFl'TCE

WASHINGTON
Apr. 23, 1918.

Obed C. Rillman,

Garfield Bldg.,

Cleveland, Ohio.

[Stamp]: Patent Office Apr 23 1918 Mailed

Please find below a communication from the EXAMI-
NER in charge of the application of F, C. Warne, filed

Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

James T. Newton

Commissioner of Patents.

c6—2631
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Responsive to amendment of Apr. 15, 1918.

Claim 1 is rejected as indefinite as insufficient structure

for effecting- the function alleg-ed is stated in the claims.

The gangs would not 1)e angled as alleged in the absence

of means for moving or actuating the movable draft con-

nections. It is therefore suggested that the matter follow-

ing "gangs" in line 4 should read, and means for actuating

the movable connections by the forward draft on the im-

plement, for angularly adjusting the gangs.

Claim 3 is obscure and inferentially includes the tractor.

Its terms are not clear as to whether the relative move-

ment referred to is between the draft connections and

frames or between the several draft connections them-

selves. As the latter is meant, the claim would be made

clear by omitting "relatively movable," line 2; by substi-

tuting movable relatively to each other in lieu of "and the

tractor," line 3; and b}- changing "the latter" to a tractor

in line 4.

Claim 6, line 5 "of" should be on.

Claim 7 is not clear in line 5 in its reference to "means

for connecting and adjusting" the draft connections rela-

tively to each other as there is no means connecting the

several draft connections 16-30. It is rejected as inaccu-

rate.

Claims not rejected or objected to appear allowable.

F. A. Loeffler

Examiner Div. 1.

206533 La

29
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|Stani])l : U. S. Patent OrHcc, Jan 7 1919 Division 1.

I

Stamp! : Mail Room U. S. Patent Office Jan 6 1919

Serial No. 206,533 Paper No. 9

Amdt D.

Cleveland, Ohio, January 3rd, 1919.

6195

AMENDMENT—D.

TO THE COMMISSIONER OF PATENTS:

Responding to Office action of April 23rd, 1918.

In re my application for Letters Patent for improve-

ments in DISC HARROWS, filed December 10th, 1917,

Serial No. 206,533, I hereby amend my application as

follows

:

Copied By inserting- ^and means for actuating the mov-

D' able connections by the forward draft on the im-

plement-- after '\gangs'' line 4. of claim 1 :
and by

cancellino- lines 4 and 5, of said claim, commencing

with "latter'^ line 4, and substituting "gangs".

By changing "connection" to be "connected" hne

2. of claim 3; and by cancelling "relatively mov-

able" same line and claim: by cancelling "and the

tractor" and substituting "movable relatively to

each other" line 3, of said claim; and by cancelling

"latter" and substituting "tractor" line 4, of said

claim.

By cancelling "of" and substituting "on" line 5,

of claim 6.

By inserting "in one direction" after "operable
'

line 4. of claim 5 : and by inserting "and manually
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in an op])ositc direction" after "force" line 5, of

said claim.

By insertin^q- ''last mentioned" before "draft"

line 5, of claim 7; and by cancellins^ "each" and

s/;//stitiitin54' "the" line 6, of said claim ; and by

changing "other" to be "others" same line and

claim.

By adding the following claims:

per E 23. £~ In a tractor drawn tillage implement,

including and
per I flexibly connected tandem tillage gangs j\ afi4 draft

D' connections between said gangs movable relatively

relative draft

per E to each other through the /^ movements of the

tractor for relatively adjusting said gangs.

24. £rfr: In a tractor drawn tillage implement,

tandem tillage gangs, and relatively adjustable draft

per E means flexibly connected to said gangs and movable

draft

by the relative ;^ movements of the tractor for ad-

justing the relative positions of said tillage gangs.

206533 over

30

6196

per I 25 s6t In a tractor drawn tillage implement,

])er E tandem tillage gangs, a«4 a draft api^liance

i«€ltt€Ufi§ and

/^ hfB4ft^ relatively fixed and movable draft means

flexibly connected to said gangs and movable by the

relative movements of the tractor for changing the

relative positions of said tillage gangs.
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])er K 26 efr Tn a tractor drawn tillaj^'-c im])lcmcnt,

rtTTTT

per T (k'xibly connected tandem tillage gangs, a a movable

" " member inclndi-ft^ and

draft A 7tf^ia«€e Having rc']ati\'ely fixed and mov-

to

able draft connections a between said gangs mov-

able relatively to each other through the movements

member
per E of said draft a appliance by the tractor for rela-

tively adjusting said gangs.

27. s^ In a tractor drawn tillage im])lement,

a plurality of tillage gangs, relatively longitudinally

Hxed and movable draft connections flexibly con-

nected thereto, and means for actuating the mov-

able connections by the forward draft on the im-

plement whereby said gangs are moved relatively

of each other.

28. e% In a tractor drawn tillage implement,

including a plurality of tillage gangs, relatively

longitudinally fixed and movable draft connections

flexibly attached to the inner and intermediate por-

tions of said gangs, and means for adjusting the

movable draft connections by the forward draft on

the implement for moving said gangs in variable

relative positions to each other.

29 f^ In a tractor drawn tillage implement,

including a plurality of tandem tillage gangs, rela-

tively fixed and movable draft connections flexibly

attached to said gangs, and means for adjusting the

movable draft connections through the movements

of the tractor relative to the implement for moving
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said gang;s in variable relative anc?;ular positions to

each other.

" 30 5+T In a tractor drawn tillage implement,

tandem tillage gangs, and relatively fixed and mov-

able draft members flexibly connected to said gangs,

said movable draft members being actuated in one

direction by the implement drawing tractive force

for moving said tandem gangs relatively to a less

angular position and in an opposite direction to a

more angular position.

206533 - 2 -

31

6197
"

31. 3^ In a tractor drawn tillage implement,

tandem tillage gangs, draft connections flexibly

connected to said gangs, some of said draft connec-

tions being forwardly and rearwardly movable rela-

tive to the other and adapted to move said gangs in

opposite angular relation to each other through the

relative movements of the tractor, and means for

locking

per I ^ detaehrSbMy connecting said draft connections and

gangs in variable relative positions to each other.

3;'^ I-ft ft tractof dra\\4^ tillage implement, rar«-

deffl- til lage gangs, fm4 f^lativoly longitudinally
fi^?v^ -afKi movable draft members eonnoctcd te

frsid gangs, sa4d movable draft members being

movable m ewe direction by the tfftfilcment th^frw-

i:)er I. mf^ ^ae^ve -force -fo^ e^oving fTai4 tandem gangs

relatively te a le-sf^ angular a^d m a straightening

)ft a«4 m att opposite direction ie^ moving
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sftkl tandem ^-an^.q felativoly m €m opposite an^u

hi^ fw iBe-pe an<;"ular position.

"
32. 7^7 In a tractor drawn tillaj^c* implement,

tandem tillage ganj^s, draft connections flexibly con-

nected to said gangs, some of said draft connections

being forwardly and rearwardly movable, relative

to the other at points of connection on said gangs

opposite the latter and adapted to move said gangs

in opposite angular relation to each other through

the relative movements of the tractor, and means

locking

per I. for ^ connecting said draft connections and gangs

in variable relative positions to each other.

Insert G' (X5) fols G"

REMARKS.

The suggestions contained in last Office letter with ref-

erence to claims 1, 3 and 6, being ado])ted, and claim 7,

being amended to free the same from the informality sug-

gested, it is understood that these claims are now allow-

able.

The new or added claims are drawn along the lines

indicated in claim 1, held to be allowable, subject to certain

suggested amendments.

It will be observed that the added claims do not include

as a positive element the frame units or front and rear

harrow frames. It seems clear that these added claims are

allowable, as being directed to applicant's novel and meri-

torious invention, whereby the tillage gangs may be ad-

justed through the draft connections by the draft of the

tractor and secured in any desired adjusted position.
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Favorable action on the merits of the claims now pre-

sented in clearly warranted and is respectfully solicited.

Respectfully submitted,

FREDERICK C WARNE.
By Obed C. Billman

206533 Attorney.

32

Div. 1 Room 314 2-26 La 55 83 Paper No. 10

Address only All communications re-

"The Commissioner of specting this application

Patents, should give the serial

Washington, D. C," number, date of filing,

and not any official by title of invention, and

name. name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

WASHINGTON

[Stamp] : Patent Office Jan 28 1919 Mailed

Jan. 28, 1919.

Obed C. Billman,

Garfield Bldg.,

Cleveland, Ohio.

Please find below a communication from the EXAMI-
NER in charge of the application of F. C, Warne, filed

Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

James T. Newton

Commissioner of Patents.

c6—2631

Responsive to amendment of Jan. 6, 1919.

The structure intended to be defined by claim 3 is not

clear. The "and" in line 2 should be replaced by compris-
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ing as the flexible connection between the frame units re-

sides in the draft connections specified and should not be

referred to as though separate.

In claim 7 the flexible connections are twice included

also and the words "flexibly connected" should be canceled

in line 1. In line 5 the reference to means for "connecting

and adjusting" is not clear. There is no unitary means

that botli connects and adjusts the movable draft connec-

tions 30. They are connected by element 18b and ad-

justed by the sliding draft elements. Nor is the claim ac-

curate in stating that some of the draft connections are

movable relative to "said tandem frame units" as the mo-

tion is relative to but one of the frames, the other one

moves with them.

In claim 8, line 1, "flexibly connected" should be can-

celed for the same reason as in claim 7.

In claim 12, line 3 "to the pivoted" should be changed

to at the pivot point to make the meaning clear.

In claim 13 line 4 "connecting and moving" is obscure

for substantially the same reasons as in claim 7. The

words "connecting

206533

Z2>

Warne 206-533 2.

and" should apparently be omitted and the "and" at the

beginning of line 6 changed to including, in order to ex-

press operative structure.

In claim 14, line 5 "and" should be including, as in claim

13, as the draft bars are part of the means stated.

In claim 20, line 4 "substantiallv" should be canceled.
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In claim 21, line 7, "connectincf and" should be canceled

as in other claims above referred to.

Claim 23, line 8 change ''the" to a to avoid inferential

inclusion of the tractor.

In claim 24, line 2, "and" should be comprising-, as in

claim 3.

Claims 24 and 25 read on Cass of record and are re-

jected.

Claims 26 and 27 are obscure and appear to be inaccu-

rate. Reference to "a draft appliance" seems to mean the

sliding draft element etc. but this is without the relatively

fixed and movable draft means referred to.

Claim ?i?) does not differ from claim 31 except in phrase-

ology and is rejected.

Claims 3, 7, 26 and 27 are rejected as indefinite.

Claims 1, 2, 4, 5, 6, 8 to 23, 28 to 32 and 34 appear

allowable subject to corrections where indicated above.

F. A. Loefiler

Examiner Div. 1.

La
206533

34

[Stamp] : Mail Room U. S. Patent Office Feb 3 1919

[Stamp]: U. S. Patent Office, Feb 4 1919 Division 1.

Div 1 Room 314

Cleveland, Ohio, February 1st, 1919.

AMENDMENT—E.

Serial No. 206,533 Paper No. 11

Amdt. E
TO THE COMMISSIONER OF PATENTS:

Responding to Office action of January 28th, 1919.

In re my application for Letters Patent for improve-

ments in DISC HARROWS, filed December 10th, 1917,
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Serial No. 206,533, J hereby amend my ajiplication as

follows

:

By cancellitig- "and" and snjjstitutin^- "com])n'>in,i;" line

2, of claim 3; and Ijy cancellin.c^- ''units" same line and

claim; and by cbani^'ini;- "frame" to be "frames" same line

and claim.

By cancelling;- "flexibly connected" line 1, of claim 7,

and by inserting "one of" before "said" line 4, of said

claim. By cancelling "last mentioned" inserted by last

amendment before "draft" line 5, of said claim; and by

cancelling "to the others" line 6, of said claim; and by

changing "relative" to be "relatively" same line and claim.

Ijy cancelling "flexibly connected" line 1, of claim 8; and

by inserting "and" before "means" line 4, of claim 13;

and by cancelling "connecting and" same line and claim.

By cancelling "and" and substituting "including" line 6,

of said claim 13.

By inserting "and" before "means" line 3, of claim 14;

and by cancelling "and" and substituting "said means

including" line 5, of said claim.

By cancelling "substantially" line 4. of claim 20.

By cancelling "connecting and", line 7. of claim 21.

By changing "the" to be "a" line 8. of claim 23.

1-jy cancelling "and" and substituting "including" line 2,

of claim 24; and by cancelling the comma after "gangs",

first occurrence, same line and claim.

By inserting "relative draft" before "movements" line

3, of claim 24.

By inserting "draft" before "movements line 3, of

claim 25.
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By cancelling 'Jiavini^" and substituting ''including-''

line 2, of claim 26.

By inserting "and'' after ''gangs'' line 2, of claim 27;

and b^^

206533

35

O. C. B.

canceling "appliance having" and substituting "member

including" same line and claim.

By cancelling "appliance" and substituting "member"

line 4, of claim 27.

REMARKS.

Claims 3, 7, 8, 13, 14, 20, 21, 23 and 24, have been

amended as suggested in last Office letter, and claims 25,

26 and 27 have been amended to free the same from the

objection of being indefinite and also to distinguish from

the Cass Patent cited against claims 24 and 25. Claims

24 and 25, now specify that the draft connections between

the gangs are movable relatively to each other through

the "relative draft movements of the tractor" for relatively

adjusting the gangs, and as contradistinguished from the

draft connections 28 and 29, of Cass, wdiich are movable

only through the lateral movements of the tongue member

17, and not through the draft movements imparted in the

implement. The relatively fixed draft bars 5 and 8 of the

front unit are flexibly connected "to the pivoted portions"

i
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of the front disc [^'angs, as specified in claim 12, and the

fixed draft bars 16, are flexibly c(jnnected to the inner

portions of the rear disc gangs, so that the meaning ap-

])ears clear taken in connection with the terms and relative

location, as described in the specification.

The objection to claims 26 and 27, has been eliminated

by amendment so that the term "draft appliance" is used

in the sense as defined in the specification, and as referred

to in the last lines of page 6, and the first ten lines of

page 7.

Claim 2i2> differs from claim 31, because the former

claim calls for "relative fixed and movable draft members

flexibly connected" to the gangs, but the latter claim does

not call for such flexibly connection with the gangs.

Claim 2)Z also calls for "longitudinally" fixed and mov-

able draft members, as distinguished from claim 31, and

claim ZZ also includes functional statements of the parts

not expressed in claim 31.

It is believed that the claims are not in condition for

allowance and it is hoped that the case may be passed to

issue at an early date.

Respectfully submitted,

Frederick C. Warne,

By Obed C. Billman

206533 Attorney.

36
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Div. 1 Room 314 2-260 La 55 83 Paper No. 12

Address only All communications re-

"The Commissioner of specting this application

Patents, should give the serial

Washington, D. C," number, date of filing,

and not any official by title of invention, and
name. name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

WASHINGTON

March 8, 1919.

[Stamp]: Patent Office Mar 8—1919 Mailed

Obed C. Billman,

Garfield Bldg.,

Cleveland, Ohio.

Please find below a communication from the EXAMI-
NER in charge of the application of F. C. Warne, filed

Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

James T. Newton

Commissioner of Patents.

c6—2631

Responsive to amendment of Feb. 3, 191*9.

Claim 7 is in confused form, partly from error in

amending and also from retaining reference to "connect-

ing and adjusting" means. Line 6 of this claim reads

"connections relatively to for moving said gangs in" which

fails to make sense. It is believed that "connecting and"

in line 5 should be cancelled, as was done in claims 8

and 21.

The other claims appear allowable.

F. A. Loeffler

EXR. DIV. I.

La
206533

2>7
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6198

Serial No. 206,533 Paper Xo. 13

IStami)] : Mail Room Mar 12 1919 U. S. Patent Office

[StanipJ : U. S. Patent Office, Mar 14 1919 Division 1.

Amdt. F.

Cleveland, Ohio, March 10th, 1919.

AMENDMENT—F.

TO THE COMMISSIONER OF PATENTS:
Responding to Office action of March 8th, 1919.

In re my application for Letters Patent for improve-

ments in DISC HARROWS, filed December 10th, 1917,

Serial No. 206,533, I hereby amend my application as

follows

:

By cancelling- claims 7 and rewriting- the same as

follows

:

7. In a tillage implement, tandem frame units

F.' and tillage gangs, draft connections flexibly con-

nected to said units and gangs, some of said draft

connections being forwardly and rearwardly mov-

able relative to one of said tandem frame units,

and means for adjusting said last mentioned draft

connections relative to the others for moving said

gangs in varying angular relation. C fols (CI 8)

REMARKS.
As the above amendment places claim 7 in proper form

in accordance with the suggestion contained in last Office

letter, the case is believed to be in condition for allow-

ance.

Respectfully submitted,

FREDERICK C WARNE.
By Obed C. Billman

206533
'

Atty.

38
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Div. 1 Room 314 2-260 La 55 83 Paper No. 14

Address only All communications re-

"The Commissioner of specting- this application

Patents, should give the serial

Washington, D. C," number, date of filing,

and not any official by title of invention, and

name. name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

WASHINGTON

May 29, 1919.

[Stamp]: Patent Office. May 29 1919 Mailed.

Obed C. Billman,

Garfield Bldg.,

Cleveland, Ohio.

Please find below a communication from the EXAMI-

NER in charge of the application of F. C. Warne, filed

Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

James T. Newton

Commissioner of Patents.

c6—2631

Responsive to amendment of Mar. 12, 1919.

Claim 1 is rejected on

7

Stoddard 312,=72, Feb. 24, 1885 (55-81) and

298,911, May 20, 1884, " "

in each of which a pair of tillage gangs is swung on its

pivots by movement of one sjet of draft links relatively to
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another set, connected to the inner and intermediate por-

tions of the gangs as specified.

Claim 17, Hne 3 change "relative" to relatively.

Claims 2 to 34 appear allowable.

F. A. Loeffler

EXR. DIV. I.

La

206533

39

Div. 1 Room 314 2-260 L 55 83 Paper No. 15

Address only All communications re-

"The Commissioner of specting this application

Patents, should give the serial

Washington, D. C," number, date of filing,

and not any official by title of invention, and

name, name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

WASHINGTON

June 7, 1919.

[Stamp] : Patent Office Jun 7—1919 Mailed

Obed C. Billman,

Garfield Bldg.,

Cleveland, Ohio.

Please find below a communication from the EXAMI-
NER in charge of the application of F. C. Warne, filed

Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

James T. Newton

Commissioner of Patents.

c6—2631
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The following claims are suggested for purposes of in-

terference :

A cultivator comprising a front pair of implement gangs,

a rear pair of implement gangs, a draft device, and means

operative by pulling of the draft device to shift the inner

ends of the gangs of the front pair and the inner ends of

the gangs of the rear pair relatively in opposite directions.

In a harrow, front and rear sections, disk gangs on both

sections, a draft member movable relatively to said sec-

tions, and means for angling the gangs by rearward move-

ment of the draft member.

In a harrow, front and rear frames, disk gangs carried

thereby, means for automatically straightening said rear

gangs in backing and means for setting an angle for the

rear gangs in backing and for assuming the angle so set

on the next forward pull.

If applicant believes himself entitled to make these

claims, he should do so within twenty (20) days from the

mailing date of this letter.

F. A. Loeffler

EXR. DIV. I.

206533

40
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[Stamp] : U. S. Patent Office, Jun 16 1919 Division 1.

[Stamp] : Mail Room Jiin 13 1919 U. S. Patent Office.

Div 1

Room 314

^ Serial No. 206.533 Paper No. 17

Cleveland, Ohio, June 11th, 1919.

Amdt. G.

AMENDMENT—G.

6199

TO THE COMMISSIONER OF PATENTS:

Responding to Office actions of June 7 and May 29th,

1919.

In re my ai)plication for Letters Patent for improve-

ments in DISC HARROWS, filed December 10th, 1917,

Serial No. 206,533. I hereby amend my application as

follows

:

By inserting "arranged in front and rear pairs" after

"gangs" line 2, of claim 1 ; and by inserting "front and

rear pairs of" before "gangs," first occurrence, line 4. of

said claim.

P)y adding the following claims, suggested in Office

letter of June 7th, 1919, for Interference purposes:

;^ A- cultivator comprising a front p£w e4

implement gangs, a ^r^wr fm^ e4 implement gangg
,

ft draft device, a«d- means operative h^ pulling e^

G fke 4F«-f4 d evice ^ i^ihift \he inner endf' e4 t4^e
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gangs e^ the ^f^et pfw €m4 the inner cncln e^ tke

ga«gs e4- tlw rea r f>m^ Rrlatively ift oppn.^i^ dircc-

per 1. tiefts-.

^67 -Ift a harrow, front afl4 i^efH^ soctions, 4«e

gangn eft both GGCtiortSr a draft member movable

relatively te saM aectioni^ ^ a^ means ie^^ angling-

the gangs by rearward movement e4 the draft

membei^

ZZ. 57- In a harrow, front and rear frames,

disk gangs carried thereby, means for automatically

straightening said rear gangs in backing, and means

for setting an angle for the rear gangs in backing

Add and for assuming the angle so set on the next for-

H^ ward pull, fols H^

By changing "relative" to be "relatively" line 3, of

claim 17 .

REMARKS.

CLAim 1, as amended, includes front and rear pairs

of gangs, all of the gangs being angled by the relatively

fixed and movable draft connections, and therefore is

clearly distinguished from the Stoddard Patents cited,

which show only a single pair of gangs.

The case is therefore believed to be in condition for

allowance, in every respect, subject to the determination

of any interference suit or suits that may be declared.

Respectfully submitted,

FREDERICK C. WARNE,
By Obed C. Billman

206533 ATTORNEY.
41
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Div. 1 Room 314 2-260 L 55 83 Paper No. 18

Address only All communications re-

"The Commissioner of specting this application

r^atents, should give the serial

Washington, D. C," number, date of filing,

and not any official by title of invention, and
name. name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

WASHINGTON

July 21, 1919.

[Stamp] : Patent Office Jul 21 1919 Mailed.

Obed C. Billman,

Garfield Bldg.,

Cleveland, Ohio.

Please find below a communication from the EXAMI-
NER in charge of the application of F. C. Warne. filed

Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

James T. Newton

Commissioner of Patents.

c6—2631

This case is considered as amended June 13, 1919.

The following claim is suggested for interference:

In a harrow, front and rear harrow units, disk gangs
on said units, means connecting said units, means operable

by the draft power for setting the angle in both sets of

gangs by backing, and means for putting the gangs into

angle by a pull.

If applicant believes himself entitled thereto, he should

present the same by amendment within thirty (30) days

from the mailing date of this letter.

. F. A. Loeffler

EXR. DI\\ I.

206533
42
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[Stamp] : Mail Room Aug- 14 1919 U. S. Patent Office.

[Stamp] : U. S. Patent Office Aug-. 13, 1919. Division 1.

Serial No. 206,533 Paper No. 11.

Amdt. H.

Cleveland, Ohio, August 12th, 1919.

AMENDMENT—H.

TO THE COMMISSIONER OF PATENTS:

Responding to Office action of July 21, 1919.

In re my application for Letters Patent for improve-

ments in DISC HARROWS, filed December 10th, 1917,

Serial No. 206,533, I hereby amend my application as fol-

lows:

By adding the following claim, suggested in last office

letter for Interference purposes

:

34. ;^ In a harrow, front and rear harrow

units, disk gangs on said units, means connecting

H^ said units, means operable by the draft power for

setting the angle in both sets of gangs by backing,

and means for putting" the gangs into angle by a

pull.

Insert T 1^ fols

Respectfully submitted,

FREDERICK C. WARNE,
BY Obed C. Billman

206532 Attorney,

43
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2—079

INTERFERENCE. Ca)

Interference No. 43841 Paper No. 20

Name, Frederick C. Warne,

Serial No. 206,533

Title, Disc Harrows,

Filed, Dec. 10, 1917

Interference with Francis J. Johnson, Sherman W. Cady,

Charles E. Bean & Daniel M. Watters, and Arthur L.

Pollard.

DECISIONS OF

Law
Primal^ Examiner, Intf. dissolved Dated Sep. 17, 1920

Ex'r of Interferences, Dated,

Board, Dated,

Commissioner, Dated,

REMARKS:

206532

44

This should be placed in each application or patent in-

volved in interference in addition to the interference letters

by Primary Examiner. 6—1970
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Forwarded from Div. 1 to 2—213 Paper No. 21

Examiner of Interferences. [Interference.] (A)

Sept. 15, 1919

DEPARTMENT OF THE INTERIOR,
UNITED STATES PATENT OFFICE,

WASHINGTON, D. C.

[Stamp] : U. S. Patent Office, Interference Division

Sep 16 1919 Mailed

Obed C. Billman,

Garfield Bldg.,

Cleveland, Ohio.

Please find below a copy of a communication from the

Examiner concerning the application of Frederick C.

Warne, filed Dec. 10, 1917, Disc Harrows, Serial No.

206,533.

Very respectfully.

Room No. 314 James T. Newton,

Thomas Ewing

Address only Commissioner of Patents.

The Commissioner of Patents

Washington, D. C.

6—1636 43841

The case, above referred to, is adjudged to interfere

with others, hereafter specified, and the question of pri-

ority will be determined in conformity with the Rules.

The statement demanded by Rule 110 must be sealed

up and filed on or before OCT 27 1919, with the subject

of the invention, and name of party filing it, indorsed on
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the envelope. The subject-matter involved in the inter-

ference is

A cultivator comprising- a front pair of imi^lement

ganj^s, a rear pair of implement gangs, a draft device, and

means operative by pulling of the draft device to shift the

inner ends of the gangs of the front pair and the inner

ends of the gangs of the rear pair relatively in opposite

directions.

This interference involves your application above iden-

tified and an application for Disk Cultivator filed by

Francis J. Johnson, whose postoffice address is 350 East

1st St. Los Angeles, Calif., whose attorney is Frederick

S. Lyon, Merchants Trust Bldg., Los Angeles, Calif; an

application for Leverless Disk Harrows filed by Sherman

W. Cady, whose postoffice address is 139 Owasco St.,

Auburn, N. Y., whose attorney is Charles E. Lord, 606

S. Michigan Ave., Chicago, 111., and whose assignee is the

International Harvester Co., Chicago, 111.; an application

for Tractor Harrows filed by Arthur L. Pollard, whose

postoffice address is 56 Ellicott Ave., Batavia, N. Y.,

whose attorney is Geyer & Popp, 619 Brisbane Bldg.,

Buffalo, N. Y., and whose assignee is the Massey-Harris

Harvester Co., of Batavia, N. Y. ; and an application for

Disk Cultivator fil-

206532

45

2- -(A)

ed by Charles E. Bean and Daniel ^T. Watters, whost

postoffice address is c/o Killefer Manufacturing Co., 2209

Santa Fe Avenue, Los Angeles, whose attorney is Fred-

erick S. Lyon, Merchants Trust Bldg., Los Angeles, Calif.,
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and whose assig'nee is the Killefer Manufacturing- Co.,

2209 Santa Fe Avenue, Los Angeles, CaHf.

The relation of the count of the interference to the

claims of the respective parties is as follows

:

Count : Warne : Johnson : Cady : Pollard : Bean & Watters

:

1 35 =3: 4 7 9

7

(Count compared).

F. A. Loeffler

Examiner Div. 1.

206532

46

INTERFERENCE, (b)

Interference No. 43842 Paper No. 22

Name, Frederick C. Warne,

Serial No. 206,533

Title, Disc Harrows,

Filed, Dec. 10, 1917

Interference with Sherman W. Cady and Arthur L.

Pollard.

DECISIONS OF
Law

4^if>^^^ Examiner, Intf. dissolved Dated, Sep. 17, 1920

as to Count 1

Ex'r of Interferences, Favorable Dated, Oct. 14/21

Favorable
Board, Count 1 to Cady—Count 2 Dated, June 8/22

to Warne

Reconsid. Counts 1 & 2 to Warne Aug. 14, 1922

(Recom.)
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REMARKS:
206532

47

This should be placed in each apjjlication or patent in-

volved in interference in addition to the interference letters

by Primary Examiner. 6—1970

Forwarded from Div. 1 to 2—213 Paper No. 23

Examiner of Interferences. [interferp:nce] (B)

DEPARTMENT OF THE INTERIOR.

UNITED STATES PATENT OFFICE,

WASHINGTON, D. C.

Sept. 16, 1919

[Stamp] : U. S. Patent Office, Interference Division

Sep 1 1919 Mailed

Obed C. Billman,

Garfield Bldg.,

Cleveland, Ohio.

Please find below a copy of a communication from the

Examiner concerning the application of Frederick C.

Warne, filed Dec. 10, 1917, Disc Harrows, Serial No.

206,533.

Very respectfully.

Room No. 314 James T. Newton,

Thomas Ewing"

Address only Commissioner of Patents.

The Commissioner of Patents

Washington, D. C.

6—1636 43842
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The case, above referred to, is adjudged to interfere

with others hereafter specified, and the question of i)riority

will be determined in conformity with the Rules.

The statement demanded by Rule 110 must be sealed

up and filed on or before OCT 27 1919, with the subject

of the invention, and name of party filing it, indorsed on

the envelope. The subject-matter involved in the inter-

ference is

1. In a harrow, front and rear sections, disk gangs on

both sections, a draft member movable relatively to said

sections, and means for angling the gangs by rearward

movement of the draft member.

2. In a harrow, front and rear frames, disk gangs car-

ried thereby, means for automatically straightening said

rear gangs in backing and means for setting an angle for

the rear gangs in backing and for assuming the angle so

set on the next forward pull.

3. In a harrow, front and rear harrow units, disk

gangs on said units, means connecting said units, means

operably by the draft power for setting the angle in both

sets of gangs in backing, and means for putting the gangs

into angle by a pull.

This interference involves your application above iden-

tified and an application for Leverless Disk Harrows filed

by Sherman W. Cady, whose postoffice address is 139

Owasco St., Auburn, N. Y., whose attorney is Charles E.

Lord, 606 S. Michigan Ave., Chicago, 111., and whose

assignee is the International Harvester Co., Harvester

Bldg., Chicago, 111.; and an application for Tractor Har-

rows filed by Arthur L. Pollard, whose postoffice address

is 56 Ellicott Ave., Batavia, N. Y., whose attorney is

206533

48
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2--(B)

Geyer & Popp, 619 Brisbane Bldg., Buffalo, N. Y. and

whose assignee is the Massey-Harris Harvester Co., of

Batavia, N. Y.

The relation of the counts of the interference to the

claims of the respective parties is as follows:

ounts : Warne

:

Cady : Pollard

:

1 36 1 8

2 37 21 9

3 38 5 15

compared).

F. A. Loeffler

Examiner Div
206533

49

2—079

INTERFERENCE, (c)

Interference No. 43843 Paper No. 24

Name, Frederick C. Warne,

Serial No. 206,533

Title, Disc Harrows,
Filed, Dec. 10, 1917

Interference vvath Arthur L. Pollard.

DECISIONS OF

Primary Examiner, Dated,

Ex'r of Interferences, Favorable Dated, April 3/20.

Board, Dated,

Commissioner, Dated,

REMARKS
206533

50
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This should be placed in each application or patent in-

volved in interference in addition to the interference letters

by Primary Examiner. 6—1970

Forwarded from Div. 1 to 2—213 Paper No. 25

Examiner of Interferences. [interference.] (C)

DEPARTMENT OF THE INTERIOR,

UNITED STATES PATENT OFFICE,

WASHINGTON, D. C.

Sept. 15, 1919

[Stamp] : U. S. Patent Office, Interference Division

Sep 16 1919 Mailed

Obed C. Billman,

Garfield Bldg.,

Cleveland, Ohio.

Please find below a copy of a communication from the

Examiner concerning the application of Frederick C.

Warne, filed Dec. 10, 1917, Disc Harrows, Serial No.

206,533.

Very respectfully,

Room No. 314. James T. Newton,

Thomas Ewing

Address only Commissioner of Patents.

The Commissioner of Patents

Washington, D. C.

6—1636 43843

The case, above referred to, is adjudged to interfere with

others, hereafter specified, and the question of priority

will be determined in conformity with the Rules.
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The statement demanded by Rule 110 must be scaled up

and filed on or before Oct 27 1919, with the subject of the

invention, and name of party filing it, indorsed on the

envelope. The subject-matter involved in the interfer-

ence is

1. In a tractor drawn tandem tillage implement, flexibly

connected tandem frames comprising draft connections be-

tween said frames movable relatively to each "other and

operable by the forward draft of the tractor for relatively

adjusting said frames.

2. Tn a tillage implement, front and rear frame units

carrying pivoted tillage gangs, and relatively movable

draft connections flexibly connected to said frame units

and tillage gangs, some of said draft connections being

substantially longitudinally fixed to one of the frame units

and secured to the free ends of the gangs of the opposite

frame unit and the others being forwardly and rearwardly

movable relative to said front unit by the forward draft

of the implement for angularly adjusting said gangs

through the relative draft movements of said frame units.

3. In a tractor drawm double disc harrow, front and

rear units, front and rear pivoted disc gangs on said

units, and a relatively movable draft appliance provided

with draft bars connected to the inner and intermediate

portions of said front and rear disc gangs, respectively.

4. In a tandem disc harrow, front and rear harrow

frames and pivoted disc gangs, substantially longitudinally

fixed draft bars connected to said front harrow frame and

certain intermediate and inner portions of said disc gangs,

a relatively movable draft appliance connected to the oppo-

site inner and intermediate portions of said front and rear

disc gangs, and means for adjusting and locking said draft
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appliance in various gang- angling relations to the line of

draft.

5. In a tractor drawn tandem disc harrow, front and

rear

206533

51

2- (C)

harrow frames, a plurality of pivoted front and rear disc

gangs, and a relative movable draft appliance adjustably

connected to said front harrow frame and bars connected

to the inner and pivoted portions of said front and rear

disc gangs, respectively, whereby the latter when angled

will automatically assume less angular relations to each

other when said draft appliance is released and moved

forwardly by the tractive force relative to said front har-

row frame.

This interference involves your application above iden-

tified and an application for Tractor Harrows filed by

Arthur L. Pollard, whose postoffice address is 56 Ellicott

Ave., Batavia, N. Y., whose attorney is Geyer & Popp,

619 Brisbane Bldg., Buffalo, N, Y., and whose assignee is

the Massey-Harris Harvester Co., of Batavia, N. Y.

The relation of the counts of the Interference to the

claims of the respective parties is as follows

:

Counts

:

Warne

:

Pollard

:

1 3 10

2 8 11

3 9 12

4 16 13

5 17 14

(Counts compared).

F. A. Loefiler

206533 Examiner Div. 1

52
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Room 314 2—260 Paper No. 26

Address only All communications re-

"The Commissioner of specting this application

Patents, should give the serial

Washington, D. C," number, date of filing,

and not any official by title of invention, and

name. name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

WASHINGTON

[Stamp] : U. S. Patent Office, Interference Division

Jan 13 1920 Mailed

Obed C. Billman,

Garfield Bldg.,

Cleveland, Ohio.

Please find below a communication from the EXAMI-
NER in charge of the application of Frederick C. Warne,

filed Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

James T. Newton

Commissioner of Patents,

43841

c6—2631

In accordance with the provisions of Rule 129, the ai>

plication for patent filed by Daniel M. Watters, whose

postoffice address is c/o Killefer Manufacturing Company

of 2209 Santa Fe Avenue, Los Angeles, California, whose

attorney is Frederick S. Lyon, Merchants Trust Bldg.,

Los Angeles, California, and whose assignee is the Kil-

lefer Manufacturing Company of 2209 Santa Fe Avenue,

Los Angeles, California; the application of Henry S.
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Smith, whose postoffice address is 714 Nachusa Avenue,

Dixon, IlHnois, whose attorneys are Offield, Towle, Graves

and Soans, Monadnock Bldg., Chicago, 111., and whose

assignee is the J. I. Case Threshing Machine Company of

Racine, Wisconsin; and the application of Clayton E.

Ward, whose postoffice address is Oxnard, California,

whose attorneys are Graham & Harris, 933 Higgins Bldg.,

Los Angeles, California, and whose assignee is the Bren-

neis Manufacturing Company, California, are hereby

added to interference No. 43841 between W'arne vs. John-

son vs. Cady vs. Pollard vs. Bean & Watters, to which you

are a party. The claim of Watters, Smith and Ward's

applications corresponding to the count of the issue is

:

Count

:

Watters

:

Smith

:

Ward

:

1 9 18 8

The new parties only are given until FEB 24 1920, 19 ,

within which to file the preliminary statement recfuired

by Rule 110.

206533

53

Warne 206,533 - - 2.

The issue of the interference remains unchanged.

The application of Francis J. Johnson has been assigned

to the Moline Plow Company of Moline, Illinois, whose

attorney is Banning and Banning, Marquette Bldg., Chi-

cago, Illinois.

F. A. Loeffler

EXR. DIV. I.

206533

54
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x4384 206,533—27

Div

I
Stamp

I

: Mail Room N(n^ 19 1920 U. S. Patent Office

[Stamp] : Docket Nov 19 1920 U. S. Patent Office

Frederick C. Warne,
)

P'iled Dec. 10, 1917; ) WITHDRAWAL AS
Ser. No. 206,533. )

ATTORNEY.
DISC HARROWS. )

In view of my voluntary resignation on October 18,

1920, as solicitor and counsel for the assignee, Roderick

Lean Mfg. Company, in the above case (the assignment

being unrecorded), I hereby formally withdraw as attor-

ney for the applicant, Frederick C. Warne, and hereby

request that all further Office actions, correspondence, etc.,

be mailed either direct to the applicant or to such attorney

as may hereafter be appointed.

Respectfully submitted,

Obed C. Billman

Cleveland, O.,

November 17, 1920.

206533

55

206,533—28

[Stamp] : Docket Dec 20 1920 U. S. Patent Office

[Stamp]: Application Division U. S. Patent Office Dec
18 1920

[Stamp] : U S Patent Office Dec 20 1920 Division 1

FREDERICK C. WARNE.
DISC HARROWS.
Serial No. 206,533
Filed Dec. 10, 1917.

POWER OF ATTORNEY
FREDERICK C. WARNE, the above named applicant,

hereby appoints Messrs. Dodge & Sons, a firm consisting
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of William \\. Dodge, Horace A. Dodge and Parker

Dodge, all of AV'ashington, D. C. his attorneys, with full

power of substitution and revocation, to prosecute the

above application, to make alterations and amendments

therein, to receive the patent and to transact all business in

the Patent Office connected therewith.

Signed at Mansfield in the County of Richland State of

Ohio this 14th day of December, 1920.

Frederick C. Warne
Revenue stamp, 25 cents.

206533

56

Div 1 Room 314 2-260 L 55 83 Paper No. 29

Address only All communications re-

"The Commissioner of specting this application

Patents, should give the serial

Washington, D. C," number, date of filing,

and not any official by title of invention, and

name. name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

WASHINGTON

Sept. 20, 1922.

[Stamp] : Patent Office Sep 20 1922 Mailed

Dodge & Sons,

Victor Bldg.,

Washington, D. C.

Please find below a communication from the EXAMI-
NER in charge of the application of F. C. Warne, filed

Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

Thomas E. Robertson

Commissioner of Patents.

c6—2631
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For the reasons specified by the Law Examiner in his

decision Sept. 17, 1920 in interferences 43841 and 43842,

claims and 36 are rejected,

Tlie remaining claims are allowable.

F. A. Loeffler

EXR. DIV. I.

206533

57

I

Stam])] : Application Div U. S. Patent Office Dec 12

1922

[Stamp] : U. S. Patent Office, Dec 14 1922 Division 1

Serial No. 206,533 Paper No. 30

Amdt. I

F. C. WARNE. 6201

DISC HARROWS.
Filed Dec. 10, 1917.

Serial No. 206,533.

New York,

Hon. Commissioner of Patents,

Sir:

In response to the Official letter of September 20, 1922,

applicant desires to amend as follows:

Page 6 of the specification, line 22, strike out "referring

now" and substitute— I shall now refer. Line 23, place a

period after the word "mechanism" and strike out from

and including the word "whereby" on that line, to and

including the word "that" in the last line. Change the

word "The" in the last line to—This.

Page 7, line 6, change "loop" to clevis. Strike out all

the subject matter beginning with "The" at line 6 of page
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7, and ending with 'Vlraft" at line 12 of page 8, and sub-

stitiite the following:

r The bar 19 is provided with a slot 19a (Figs. 5
V

and 9) adapted to receive the pin 18a secured to the

sliding block 18. The draft clevis 20 is provided

with a rack 20a with which meshes the pinion 24
V

upon the lower end of the vertical shaft 21 (Figs.

5 and 8). The lower end of this shaft is mounted

in bearing blocks 23 secured to the stub pole 3 by

means of bolts 23a (Fig, 8), and the upper end in
V

the bearing head 26 supported by bracket arms 25

extending from the frame.

To the upper end of the shaft 21 is secured the

hand wheel 22, and the ratchet 22a, with which the
V

-1-
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pawl 27, beveled at 27b, cooperates. This pav^d is

V

mounted in the opening 26a of bearing head 26

and is normallv pressed upward bv spring 27a into
V

contact with the ratchet teeth to prevent the rota-

tion of the ratchet, shaft, hand wheel, pinion 24,

etc., in a contra-clockwise direction as viewed in

Fig. 4. In other words, the pawl and ratchet

mechanism normally prevents the forward move-

ment of the rack 20a and the draft clevis 20 of
V
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which it forms a ])art. The i)avvl 27 may, however,

be withdrawn from the ratchet 22a, and the draft

clevis thus released for forward movement, by

manually swin^^inj;- the pivoted cam-headed lever 28

into a horizontal position as shown in Fig. 7. The

hand wheel 22 and the releasing lever 28 are so posi-

tioned that they may be manipulated by the person

who is operating the tractor without moving from

his seat.

As above stated, the outer portions of the front

gangs are connected to the draft frame by the draft

bars or links 5, and the inner ends of the rear

gangs are similarly connected to that frame by the

draft bars or links 16. The inner ends of the front

gangs and the outer portions of the rear gangs are

not connected directly to the draft frame but to the

sliding head 18 which is mounted on the stud pole

as above described. The connections from the slid-

ing block 18 to the inner ends of the front gangs

comprise the longitudinally movable draft bars 29,

which are connected to the gangs through the

medium of the pivot bolts 29a, secured to the inner
V

axle boxes 9c. The draft
V

-2-

206533
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Page 9, line 1(S, change the comma (,) after "therewith"

to a j)eriod (
.

) and strike out all the subject matter be-

ginning with "and" at page 9, line 18, to and including line

25 of page 10, and substitute the following:

By reason of the construction above described it

I.' is possible for the operator to adjust the angles of

the gangs, and to angle and straighten them auto-

matically through the movement of the tractor or

other draft power employed, and without leaving

his station. Thus, if the gangs are straight or at

an angle less than that desired, the operator may

back the tractor or other power source and thus

back the draft clevis 20 an amount corresponding

to the desired angle. He may then advance the

tractor or other power source and by so doing-

throw the gangs into the angle set. So, also, if

while the gangs are angled the tractor or other

power source is backed to such an extent as to

back the entire harrow, the gangs will straighten,

but will normally be again angled on the next for-

ward pull. To straighten the gangs on a forward

pull, it is necessary merely to release the pawl 27

by manipulation of the handle 28 which is readily

accessible from the driver's seat.

I shall now describe the operation of my harrow

more in detail. First assume that the gangs are in

their straight or non-working position as illustrated

in Figs. 1, 4 and 5. The clevis 20 is then in its

foremost position and the pin 18a of head 18 is at
V

the rear of the slot 19a of the clevis. To set the



llic Killifer MamifacHiring Company et al. T^l

an^Hc into which tlic gaiiL^s arc to be thrown the

clevis 20

-3-
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is now backed, either by the draft power or manu-

ally throug-h the hand wheel 22 or otherwise. For

a full angle it is moved completely back into the

position shown in Fig. 6 where the pin 18a is at the

front end of slot 19a. The pawl and ratchet

mechanism 22a, 27, allows this rearward movement

of the clevis. But if now pulling force is applied

to the clevis, the clevis is prevented by the pawl and

ratchet from moving forward relative to the stub

pole. As a result the entire harrow is advanced.

In the advance of the harrow the resistance of the

ground retards the portions of the gangs which

are connected to the slidable head 18 and which are

therefore free to move rearwardly relative to the

draft frame ( i. e., the inner ends of the front gangs

and the outer portions of the rear gangs). This

retardation, accompanied by the relative rearward

movement of the sliding head 18 continues until the

pin 18a of the head abuts against the rear end of

the slot 19a of the clevis, or, in other words, until

V

the gangs have attained the angle for which the

clevis was set. Fig. 2 illustrates the position of
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the parts after the gangs have been thrown into full

angle in the manner above described.

If, with the parts in the position shown in Fig. 2,

the harrow is backed, the inner ends of the front

gangs and the outer portions of the rear gangs,

being connected to the shding head 18 which is now

free to move forwardly relative to the draft frame,

will be retarded by the resistance of the ground and

will therefore move relatively forward until the

pin 18a abuts against the forward end of the slot
V

19a. When this occurs the parts will be in the po-
V

sition of Fig.

- 4 - 206533
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6, and the gangs will be straight. What I have

just described is the straightening of the gangs in

backing, and is just the opposite operation from

angling the gangs by a forward pull.

Another way of straightening the gangs is by

releasing the pawl 27 and applying a forward pull

to the draft clevis. Thus, if the pawl 27 is released

by the hand lever 28 with the parts in the angle

position shown in Fig. 2, a forward pull applied to

the draft clevis will pull forward the block 18 on

the stub pole and with it the inner ends of the front

gangs and the outer portions of the rear gangs.

In this way the gangs may be returned to the

straight position of Fig. 1, or their angle may

merely be reduced, depending upon how long the
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pawl is held out of c n.iL;a^'-ement with the ratchet.

6185 fols

Claim 5. line 5, strike out "and manually in an opposite

direction."

Strike out claim 15.

Claim 18, cancel the including words "through relative

draft movementsi between said draft appl iance and said

disk gangs.'

Claim 24, line 2, strike out "includ ing" and substitute

and.

Claim 26, line 1, strike out
"
and." Line 2, strike out

"includirIk-" and substitute-—and

id." Same line. strikeClaim 27, line '.

2, strike out "ai out

"including" and substitute—and. Line 3, strike out "be-

tween" and substitute—to.

- 5 - 206533
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Claim 32, line 5, strike out "detachably connecting" and

substitute—locking.

Cancel claim 33.

Claim 34, line 6, strike out "connecting" and substitute

4ockin«\

Cancel claims 3? and 36.

Renumber the remaining claims consecutively.

Add the following claims

:

35. In a harrow, front and rear frames, disk

L'^ gangs carried thereby, means for automatically

straightening said gangs in backing and means for
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setting an angle for the gangs in backing and for

assuming the angle so set on the next forward pull,

36. In a harrow, front and rear frames, disk

gangs carried thereby, means for straightening said

rear gangs in backing and means for setting an

angle for the rear gangs in backing and for assum-

ing the angle so set on the next forward pull.

37. In a harrow, front and rear frames, disk

gangs carried thereby, means for automatically

straightening said rear gangs in backing, and

means including a draft device for setting an angle

for the rear gangs in backing and for assuming

the angle so set on the next forward pull.

38. In a harrow^ a frame, disk gangs carried

thereby, a draft device adapted to receive the pull

of the harrow, said device being slidable with re-

spect to said frame, ratchet means for locking said

draft device with respect to said frame and releas-

ing means operable from a point outside the harrow.

39. In a harrow, front and rear sections, disk

gangs carried thereby, draft means, means for set-

ting the 206533
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angle of both gangs by a push on said draft means

while the gangs are still substantially straight, and

means for causing the gangs to assume the angle so

set on a forward pull on said draft means.

40. In a harrow, front and rear sections, disk

gangs carried thereby, draft means, means for

setting the angle of both gangs by a push on said
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draft means while the j^anj^^s are still substantially

straight, means for causing the gangs to assume the

angle so set on a forward pull on said draft means,

and means for releasing the angle on a forward

inill.

41. Ill a harrow, front and rear sections, disk

gangs carried thereby, draft means, means for

setting tlie angle of both gangs by a push on said

draft means while the gangs are still substantially

straight, means for causing the gangs to assume

the angle so set on a forward pull on said draft

means, and means operable from a point outside

the harrow for releasing the angle on a forward

pull.

42. In a harrow, front and rear frames, disk

gangs carried thereby, means operable by the draft

power for automatically angling the rear gangs,

and means controllable from a point outside the

harrow for causing the draft power to straighten

said rear gangs by a forward pull.

43. In a harrow, front and rear frames, disk

gangs carried thereby, means operable by the

draft power for automatically angling said gangs,

and means controllable from a point outside the

harrow for causing the draft power to straighten

said gangs by a forward pull.

44. In a harrow^ front and rear units, disk

gangs on said units, means connecting said units,

and means controllable from a distance for causing

the forward pull of the draft power either to

straighten or to angle said gangs.

- 7 - 206533
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45. In a harrow, angularly adjustable disk

gangs, means to which power is adapted to be

applied for advancing said harrow, and means

operatively related to said first mentioned means

and to said gangs and controllable from a distance,

whereby the draft power may be utilized to adjust

the angles of said gangs.

46. In a harrow, front and rear units, angularly

adjustable disk gangs on said units, means to which

power is adapted to be applied for advancing said

harrow, and means operatively related to said first

mentioned means and to said gangs and controllable

from a distance, whereby the draft power may be

utilized to adjust the angles of said gangs.

47. In a harrow, a draft frame, angularly ad-

justable disk gangs, means movably mounted upon

said frame and flexibly connected to said gangs, a

draft device also movably mounted upon said frame,

and means providing a lost motion connection be-

tween said first mentioned means and said draft

device.

48. In a harrow, a draft frame, angularly ad-

justable disk gangs, means movably mounted u]3on

said frame and flexibly connected to said gangs, a

draft device also movably mounted upon said frame,

means providing a lost motion connection between

said first mentioned means and said draft device,

and means controllable from a point outside the

harrow for locking said draft device to said frame.

Insert;.^ (X) ;^ fols

J.
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REMARKS
C'crl.'iiii portions of the si)ecirication have been rewrit-

ten with the j)urpose of makinj^ more understandable

-8 - 206533
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the operation of applicant's harrow. It is believed that

as amended the specification is accurate and complete.

Certain slight changes have been made in several of

the allowed claims in the interest of accuracy. In no case

does any of these changes affect the merits of the claim.

Claim 15 has been cancelled because it is believed that

it is substantially identical in scope with original claim 18.

Similarly, claim 33 has been cancelled since it corre-

sponds very closely to original claim 31.

In regard to the newly i)resented claims, claims 35, 36

and 37 are copies of claims 2, 22 and 23, respectively, of

the Cady application No. 263,674 with which this appli-

cation has recently been in interference. These three

claims correspond very closely with the issues of the inter-

ference and Warne is clearly entitled to them as the result

of that interference.

Claim 3^^ is drawn to correspond in general to claim 6 of

Cady's application. The primary difference between this

claim 38 and Cady's claim 6 is that applicant has substi-

tuted the term "a draft device" for the term "draft mem-

bers" as used by Cady. This change has been made in

order that the claim will clearly cover applicant's draft

clevis 20, which may perhaps be considered to be but a

single member, as well as other forms of draft device

which include more than one member.
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Claims 39 to 48, inclusive, are new claims directed to

applicant's structure and are believed to be clearly allow-

able.

Respectfully submitted.

Dodge & Sons

Applicant's Attorney.
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[Stamp] : Application Div. U. S. Patent Office Dec 12

1922 6210

F. C. WARNE.
DISC HARROWS.
Filed Dec. 10, 1917.

Serial No. 206.533.

SUPPLEMENTAL OATH

State of Ohio

Countv of Richland

sa.

:

FREDERICK C. WARNE, being duly sworn, deposes

and says: That the subject matter of the foregoing

amendment was part of his invention, was invented before

he hied his original application, above identified, for such

invention, was not known or used before his invention.

was not patented or described in a printed publication in

any country more than two years before his application.

was not patented in a foreign countr\' on an application

filed by his legal representatives or assigns more than

twelve months before his application, was not in public use
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or oe sale in this country tor more than two years before

the date of his application, and has not been abandoned.

Frederick C Wame

Sworn to and subscribed before me this 6di day of De-

cember, 1922.

M- Henig

(Seal) Notary Public

Notary Public, Richland County, Ohio.

3>Iy Commission esqnres January 5th, 1923.

206533
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12/12 Serial Mo. 206^33 Paper Na 31

[Stamp] : Mail Room U. S. Patent Ofifce

[Stamp] : U. S. Patent OfiSce Feb 8—1923 Division 1

Amdt. (^not entered)

F. C. Wame.

Disk Harrows.

Filed Dec. 10. 1917.

Serial Xo. 206333.

Xew York, February 5, 1923.

Hon. Commissioner of Patents,

Sir:

For the purpose of interference with the patent to J. S.

Reynolds, Xo. 1,368,838, Feb. 15, 1921. applicant desires
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to amend the above entitled application by adding thereto

the following claims which are duplicates, respectively, of

claims 1, 2 and 3 of the aforesaid patent:

1. The combination with a tractor having a draft de-

vice, of an earth engaging element; and a setting and trip-

ping draft connection between the tractor and said element,

whereby when the tractor is advanced said connection in-

terlocks at selective positions to determine the effective

ground engaging angle of said element.

2. The combination with a tractor having a draft de-

vice, of an earth engaging element; and a setting and trip-

ping draft connection between the tractor and said element,

whereby when the tractor is advanced said connection

interlocks at selective positions to determine the effective

ground engaging angle of the earth engaging element, and

by which means the earth engaging element can be moved

to inoperative position while the tractor is still advancing

and is attached to the tractor.

3. The combination with a tractor having a draft de-

vice, of an earth engaging element ; and a setting and trip-

ping draft connection between the tractor and said element,

said connection locking the earth engaging element in

operative position when the tractor is advanced and opera-

tive to adjustably interlock at a selected one of a plurality

of positions when the tractor is backed up after said ele-

ment has been moved to inoperative position.

An interference is requested.

Respectfully submitted,

Merrill E. Clark

Applicant's Attorney

206533
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Div. 1 Rdoih 314 2-260 L 55 83 Paper No. 32

I
Stamp

I
: i'alcnt Office Feb 10 1923 Mailed

Address only All communications re-

"The Commissioner of specting this api)lication

Patents, should give the serial

Washington, D. C," number, date of filing,

and not any official by title of invention, and

name. name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

WASHINGTON

Feb. 10, 1923.

Merrill E. Clark,

211 Sanford Avenue,

Flushing, N. Y.

Please find below a communication from the EXAMI-
NER in charge of the application of F. C. Warne. filed

Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

Thomas E. Robertson

Commissioner of Patents.

c6—2631

You are advised that the amendment filed Feb. 6. 1923

in the above entitled application, cannot be entered, for the

reason that you have no power of attorney in the case.

Moreover, the amendment is indefinite as to the numbering

of the proposed claims, in connection with those in the case.

F. A. Loeft^er

EXR. DIV. I.

206533

69



202 Iiitcniafioiial Harvester Company 7's.

Div. 1 Room 314 2—260 L 55 83 Paper No. 33

[Stamp] : Patent Office, Feb 10 1923 Mailed

Address only All communications re-

''The Commissioner of specting this application

Patents, should give the serial

Washington, D. C," number, date of filing,

and not any official by title of invention, and

name. name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

WASHINGTON

Feb. 10, 1923.

Frederick C. Warne,

Mansfield,

Ohio.

Please find below a communication from the EXAMI-
NER in charge of the application of F. C. Warne, filed

Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

Thomas E. Robertson

Commissioner of Patents.

c6—2631

You are advised that an amendment was filed in this

case February 6, 1923 by Merrill E. Clark who has no

power of attorney.

The amendment has not been entered.

F. A. Loeffler

EXR. DIV. I.

206533

70
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[Stamp]: Application Div. U. S. Patent Office P>b

15 1923

Serial 206,533 Pai)er No. 34

F. CWARNE. 6211

DISK HARROWS. Amdt. J.

Filed Dec. 10, 1917.

Serial No. 206,533.

Washington, D. C, Feb. 1923.

Hon. Commissioner of Patents,

Sir:

For the purpose of interference with the patent to J. S.

Reynolds, No. 1,368,838, Feb. 15, 1921, applicant desires

to amend the above entitled application by addin,^- thereto

the following" claims which are duplicates, respectively of

claims 1, 2 and 3 of the aforesaid patent:

49. The combination with a tractor having" a

draft device, of an earth engaging" element: and a

J. setting and tripping draft connection between the

tractor and said element, whereby when the tractor

is advanced said connection interlocks at selective

positions to determine the effective ground engaging

angle of said element.

50. The combination with a tractor having a

draft device, of an earth engaging element ; and a

setting" and tripping" draft connection between the

tractor and said element, whereby when the tractor

is ad\anced said connection interlocks at selective

positions to determine the effective ground engag-

ing angle of the earth engaging element, and by

which means the earth engaging" element can be
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moved to inoperative position while the tractor is

still advancing and is attached to the tractor.

51. The combination with a tractor havini^' a

draft device, of an earth engaging element ; and a

setting and tripping draft connection between the

tractor and said element, said connection locking

the earth engaging element in operative position

when the tractor is advanced and operative to ad-

justably interlock at a selected one of a plurality

of positions when the tractor is backed up after

said element has been moved to inoperative position.

Insert An interference is requested.

K^
K' fols

Respectfully submitted.

Dodge and Sons

Applicant's Attorney

206533
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Forwarded from 1 Div. to 2—213 Paper No. 3S

Examiner of Interferences. — [interference.]

[Stamp] : U. S. Patent Office Apr 5—1923 Mailed

March 12, 1923

DEPARTMENT OF THE INTERIOR,

UNITED STATES PATENT OFFICE,

WASHINGTON, D. C.

Dodge & Sons,

Victor Bldg.,

Washington, D. C.

Please find below a copy of a communication from the

Examiner concerning the application of Frederick C.
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Warne, filed Dec. 10, 1917, Fc.r Disc Harrows, Serial No.

206.533.

Very respectfully,

Room No. 314 Thomas E. Robertson,

Address only Commissioner of Patents.

The Commissioner of Patents

Washington, D. C.

The case, above referred to, is adjudged to interfere

with others, hereafter specified, and the (juestion of priority

will be determined in conformity with the Rules.

The statement demanded by Rule 110 must be sealed

up and filed on or before MAY 14 1923, with the subject

of the invention, and name of ])arty filing it, indorsed on

the envelope. The subject-matter involved in the inter-

ference is

The combination with a tractor having a draft device,

of an earth engaging element; and setting and tripping

draft connection between the tractor and said element,

whereby when the tractor is advanced said connection in-

terlocks at selective positions to determine the effective

ground engaging angle of said element.

The combination with a tractor having a draft device,

of an earth engaging element; and setting and tripping

draft connection between the tractor and said element,

whereby when the tractor is advanced said connection in-

terlocks at selective positions to determine the effective

ground engaging angle of the earth engaging element, and

by which means the earth engaging element can be moved

to inoperative position while the tractor is still advancing

and is attached to the tractor.

The combination with a tractor having a draft device,

of an earth engaging element; and setting and tripping

draft connection between the tractor and said element, said

connection locking the earth engaging element in opera-
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to

tive position when the tractor is advanced and operative /

adjustably interlock at a selected one of a plurality of

positions when the tractor is backed up after said element

has been moved to inoperative position.

This interference involves your application above iden-

tified and a patent for Automatic Road and Surface

Scraper, filed

206533

77

Warne 206,533 2.

Jan. 20, 1920, Serial No. 352,902, patented February 15,

1921, Patent No. 1,368,838, granted to Joseph S. Rey-

nolds, whose post-ofiice address is Casitas Road, Carpin-

teria, California, and whose attorneys were Hazard &

Miller, #506 Central Bldg., Los Angeles, California.

The relation of the counts of the interference to the

claims of the respective parties is as follows

:

Counts

:

Warne

:

Reynolds

:

1 49 1

2 50 2

3 51 3

( Counts compared).

Your case will be held for revision and restriction after

the final award of priority.

Respectfully,

F. A. Loeffler

Examiner Division I.

206533

78
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2—079.

INTERFERENCE.

Interference No. 49023 Paper No. 36

Name, Frederick C. Warne,

Serial No. 206,533

Title, Disc Harrows,

Filed, December 10, 1917

Interference with Joseph S. Reynolds.

DECISIONS OF

Primary Examiner, Dated,

Ex'r of Interferences, Dated,

Board, Dated,

Commissioner, Interference Dissolved Dated, November 19

—1923

REMARKS:

This should be placed in each application or patent in-

volved in interference in addition to the interference letters

by Primary Examiner.

206533

79
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[Stamp] : Mail Room Nov 23 1923 U. S. Patent Office

[Stamp] : U. S. Patent Office Nov 26 1923 Division 1.

Serial No. 206,533

Amdt. K.

6212

IN THE UNITED STATES PATENT OFFICE

F. C. Warne, Paper 2)7

Disc Harrows,

Filed December 10, 1917,

Serial No. 206,533.

Washington, D. C, November 22, 1923.

Honorable Commissioner of Patents,

Washington, D. C.

Sir:—

Please add the following claims to the above entitled

application

:

52. In a harrow, tandem frame units and tillage

K"^ gangs, a relatively fixed draft guide on one of said

frame units, relatively movable draft connections

guided by said guide and connected to the inner

and intermediate portions of said front and rear

tillage gangs, respectively, and relatively longitu-

dinally fixed draft connections connected to one of

said frame units and the opposite inner portions of

said rear tillage gangs.

53. In a tillage implement, front and rear har-

row frames, front and rear tillage gangs, a fixed

central draft guide on said front harrow frame, a

movable draft appliance on said guide, a guide

head on said movable draft appliance connected
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to the inner ends of said front tilla^-e ^^an^^s, draft

links extending- from the latter io said draft appli-

ance, draft means connectin^^ said draft appliance

to the intermediate portions of said rear tillage

gangs, and longitudinally fixed draft links con-

nected to said front harrow frame and the inner

ends of said rear tillage gangs. ^^^-^^
206d33

80

6213

54. In a tractor drawn tillage implement, front

and rear harrow frames, pairs of tillage gangs

pivotally connected thereto, a central relatively

fixed draft member forming a guide on said front

harrow frame, a draw-bar in said guide flexibly

connected to the inner ends of said front tillage

gangs, relatively longitudinally fixed draft links

connected to said front harrow frame and the inner

ends of said rear tillage gangs, draft means flexibly

connecting said draw-bar to the outer ends of said

rear harrow frame whereby the latter will be

moved rearwardly with the rearward angling move-

ment of said front tillage gangs, and the pivoted

portion of the rear gangs will be moved rearwardly

to angle the same and means for actuating adjust-

ing and locking said relatively fixed and movable

draft connections and frame units relative to each

other as against the forward draft movement of

the tractor, sig
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REMARKS.

Claim S2 above presented has been copied from claim 1

of the Griffith patent No. 1,457,280, May 29, 1923. It

appears to read exactly upon the structure of this appli-

cation. Claim 53 is a copy of claim 6 of the Griffith patent

with this exception—in place of the words, "draft links

connected to the inner ends of said front tillage gangs

and" appearing in the 5th and 6th lines from the end of

Griffith's claim, there are substituted the words "draft

means connecting said draft appliance to". So also claim

54 is the same as claim 15

- 2 - 206533

81
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of the Griffith patent except that in the place of the words

'Vlraft links flexibly connected to the inner ends of said

front tillage gangs and relatively fixed" in lines 11, 12

and 13 of the patent claim, there are substituted the words,

"draft means flexibly connecting said draw-bar."

The necessity for these changes in claims 6 and 19 of

the Griffith patent arises from the fact that in Griffith the

links 9 which are connected to the intermediate portions

of the rear gangs are connected at their forward ends to

the movable draft appliance 17 indirectly through being

connected to the inner ends of the front gangs, whereas

in the Warne structure the intermediate portions of the

rear gangs are connected directly to the mo\'able draft

appliance 18 by links 30. This difference, however, ap-

pears to be an immaterial one from a patentable stand-

point.
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1

An interference with the patentee Griffith is resijectfuUy

requested.

Respectfully submitted,

Dodge & Sons,

Attorneys for Warne.

- 3 - 206533

82

314 2—260 L 55 83 Paper No. 38

[Stamp] : Patent Office, Jan 19 1924 Mailed

All communications re-

specting this application

should give the serial

number, date of filing,

title of invention, and

name of the applicant.

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

WASHINGTON

January 19, 1924.

e & Sons,

Victor Bldg.,

Washington, D. C.

ase find below a communication from the EXAMI-
NER in charge of the application of Frederick C. Warne,

filed Dec. 10, 1917, Disc Harrows, Serial No. 206,533.

Thomas E. Robertson

Commissioner of Patents.

6—2631
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This case is cunsidered as amended Nov. 23, 1923.

An interference exists between claim 52 and claim 1 of

the patent to Griffith 1,457,280, but not between claims 53

and 54, and claims 6 and 1 5 respectively of said patent.

The limitations in claims 6 and 15 of the patent cannot

be ignored or the scope broadened, since art, not available

against applicant but against the patentee, would render

the limitations in these claims necessary.

If applicant cannot make the claims as they stand, then

no interference can be instituted, and he cannot, in the

opinion of the examiner, make said claims.

F. A. Loeffler

EXR. DIV. I.

206533

83

[Stamp] : Mail Room U. S. Patent Office Jan 31 1924

[Stamp] : U. S. Patent Office, Feb 2—1924 Division 1

Serial No. 206,533 Paper No 39

Letter

F. C. Warne.

DISC HARROWS.
Filed December 10, 1917.

Serial No. 206,533.

Washington, D. C, Jan. 31, 1924.

Hon. Commissioner of Patents,

Washington, D. C.

Sir

:

It is noted from the Office Action of January 19, 1924

that the Examiner feels that the interference to be declared

between the Griffith patent No. 1,457,280 and this applica-
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lion should not include applicant's claims 53 and 54 but

should be limited to api)licant's claim 52, which is a co]jy

of (iriflith's claim 1. In view of this ruling applicant re-

quests that an interference between applicant's claim 52

and Griffith's claim 1 be declared.

Dodge & Sons.

Attorney for Warne

206533

84

Serial No. 206,533 Paper No. 40

[Stamp] : U. S. Patent Office, Feb A—1924 Division 1

Room No. 314. Assoc. Atty.

ASSOCIATE POWER OF ATTORNEY.

Inventor : F. C. WARNE, )

)

Title : Disc Harrows, )

) Application for Patent.

Filed: December 10. 1917, )

)

Serial No: 206,533. )

TO THE COMMISSIONER OF PATENTS:

Sir,

Please recognize MERRELL E. CLARK, of 5 Nassau

Street, New York, N. Y., as our associate in the prosecu-

tion of the above-entitled application; any and all former

powers being hereby revoked.

Signed at Washington, this 31st day of January. 1924.

Respectfully,

[25c Stamp] Dodge & Sons,

(Register No. 284) Attys.

206533

85
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Forwarded from 1 Div. to 2—213 Paper No. 41

Apr. 3, 1924.

Examiner of Interferences. [Interference.]

[Stamp]: Patent Office, Apr 12 1924 Mailed

DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE,

WASHINGTON, D. C.

Merrell E. Clark,

#5 Nassau St.,

New York, N. Y.

Please find below a copy of a communication from the

Examiner concerning the application of Frederick C.

Warne, filed December 10, 1917, for Disc Harrows, Serial

No. 206,533.

\Q.\-y respectfully,

Room No. 314 Thomas E. Robertson,

Address only Commissioner of Patents.

The Commissioner of Patents

Washington, D. C.

50841

The case, above referred to, is adjudged to interfere with

others, hereafter specified, and the question of priority

will be determined in conformity with the Rules.

The statement demanded by Rule 110 must be sealed up

and filed on or before MAY 12 1924, with the subject of

the invention, and name of party filing it, indorsed on the

envelope. The subject-matter involved in the interfer-

ence is

In a harrow, tandem frame units and tillage gangs, a

relatively fixed draft guide on one of said frame units,
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relatively movable draft C(jnnections g'uidcd by said ;^nidc

and connected to the inner and intermediate porti(jns of

said ironi and rear tillage gangs, respectively, and rela-

tively longitudinally fixed draft connections connected to

one of said frame units and the opposite inner jjorticjns of

said rear tillage gangs.

This interference involves your application above iden-

Serial No. 421,050, f^led Nov. 1, 1920, granted

May 29, 1923, #1,457,280.

tified and a i)atent of or Disk Harrows, / granted to

Richard H. Grififith, whose post-office address is Bellevue,

Ohio, whose attorneys are Toulmin & Toulniin, Schwind

Bldg., Dayton, Ohio, and whose assignee is The Ohio

Cultivator Company, Bellevue, Ohio, a corporation of

Ohio.

The relation of the count of the interference to the

claims of the respective parties is as follows:

Count

:

Warne

:

Griffith

:

1 52 1

(Count compared),

206533

86

Warne 206,533 - - 2.

Your case will be held for revision and restriction after

the final award of priority.

F. A. Loeffler

Examiner Division I.

206533

87



216 International Harvester Company vs.

2—079.

INTERFERENCE.

Interference No. 50841 Paper No. 42

Name, Frederick C. Warne,

Serial No. 206,533

Title, Disc Harrows,

Filed, December 10, 1917,

Interference with Richard H. Griffith, Patent No.

1,457,280

DECISIONS OF

Primary Examiner, Dated,

Ex'r of Interferences, Favorable Dated, Ang. 7/2A.

Board, Dated,

Commissioner, Dated,

REMARKS:

This should be placed in each application or i)atent in-

volved in interference in addition to the interference letters

by Primary Examiner.

206533



The Killifcr Manufacturing Company et al. 217

P DIV. r. %
9 r
'^ Address only <^
'^

'

<^

X 'i'lic C>)nimissiun(.T of Patents, §'^ H
^ Washinj.'-ton. D. C. t;:

^ H 2—181 Serial No. 206,533 c

^ X
W - K
£ DEPARTMENT Ol^ THE INTERIOR

m̂
^ UNITED STATES PATENT OFFICE

p^ WASHINGTON r

^ October twentyninth, 1924. h

<! Frederick C. Warne, W

W Sir: Your APPLICATION for a patent for an IM- nm n
W PROVEMENT in R

W Disc Harrows, O
>
l-H

^ liied Decenil)er 10, 1917, has been examined and AL-

g LOWED. (54 claims).

I The final fee, TWENTY DOLLARS, must be paid not

J^ later than SIX MONTHS from the date of this present

5 notice of allov.ance. If the final fee be not paid within

Ô
that i^eriod, the patent on this application will be withheld,

r| unless renewed with an additional fee of $20, under the

^ provisions of Section 4897, Revised Statutes.

^ The office delivers patents upon the dav of their date.

Y and on which their term begins to run. The printing-,

yphotolithographing-, and engrossing- of the several patent
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parts, i)rcparat()ry to final signin,^- and sealing-, will recinirc

about four weeks, and such work will not be undertaken

until after payment of the necessary fee.

When you send the linal fee you will also send, DIS-

TINCTLY AND PLAINLY WRITTEN, the name of

the INVENTOR, TITLE OF INVENTION, AND
SERIAL NUMBER AS ABOVE GIVEN. DATE OF

ALLOW^ANCE (which is the date of this circular),

DATE OF FILING, and, if assigned, the NAMES OF

THE ASSIGNEES.

If you desire to have the patent issue to ASSIGNEES,

an assignment containing a REQUEST to that effect, to-

gether with the FEE for recording the same, must be filed

in this otTfice on or before the date of payment of final fee.

After issue of the patent uncertified copies of the draw-

ings and specifications may be purchased at the price of

TEN CENTS Ex\CH. The money should accompany the

order. Postage stamps will not be received.

Final fees will NOT be received from other than the

applicant, his assignee or attorney, or a party in interest

as shown by the records of the Patent Office.

Respectfully,

Thomas E. Robertson

Commissioner of Patents.

Merrell E. Clark,

#5 Nassau St., 206533

New York, N. \^ 89
i
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|Stami)I : $20— RccVl Nov 4 1924 C. U. S. Patent

Oflke.

FISH, RICHARDSON & NEAVE
lUjston Office New York Office

84 State Street 5 Nassau Street

Telephone 6748 Main Telephone 5485 Rector

Frederick P. Fish Charles Neave

W. K. Richardson William G. McKnight

Guy Cunningham Clarence D, Kerr

Alex D. Salinger Maxwell Barus

J. Lewis Stackpole Stephen H. Philbin

Harrison F. Lyman Merrell E. Clark

Hector M. Holmes

Erland F. Fish Allan C. Bakewell

B
H. L. Kirkpatrick

NEW YORK November 3, 1924.

Hon. Commissioner of Patents,

Washington, D, C.

Sir:

I enclose herewith check for $20 in payment of the

finaP' fee on the application of Frederick C. Warne^' for

patent for Disc Harrows, Serial No. 206,533,^' filed De-

cember 10. 1917. allowed October 29.^' 1924.

Respectfully,

Merrell E. Clark

C/0 Applicant's Attorney.

Enc.

206533

90

[For Warne patent attached hereto see defendant's

Exhibit Fl hereinafter set forth in book of patents.]
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N-68-H U. S. Dist. Court So. Dist. of Cal. Div.

Def Exhibit E Filed June 4/29 Head Special Master.

390

DEPARTMENT OF COMMERCE
UNITED STATES PATENT OFFICE

To all persons to whom these presents shall come, Greeting-:

THIS IS TO CERTIFY that the annexed is a true

copy from the records of this office of Papers 27, 29, 2)2

and 43, in the matter of

Interference Number 43,841,

Watters vs. Smith vs. Ward vs. Johnson vs. Cady vs.

Pollard vs. Bean and Watters vs. Warne,

Subject Matter:

—

Disc Harrows.

IN TESTIMONY WHEREOF I have hereunto set

my hand and caused the seal of the Patent Office

to be affixed, at the City of Washington, this

[Seal] twentieth day of May in the year of our Lord,

one thousand nine hundred and twenty-nine and

of the Independence of the United States of

America the one hundred and fifty-third.

Attest: Thomas E. Robertson

D. E. Wilson Commissioner of Patents.

Chief of Division.
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I
Stamp

I
: Docket Clerk U. S. Patent Office Mar 26

1920

[Written on margin] : OK. Set Hrg

43,841—27.

UNITED STATES PATENT OFFICE

Watters vs Smith )

vs Johnson vs Ward )

vs Pollard vs Bean and Watters ) Interference No.
vs Warne vs Cady ) 43,841

)

NOTICE.

^ Messrs Tovvle, Graves and Soans,

Marcjuette Building,

Chicago, Illinois

""' Messrs Graham and Harris

833 Higgins Building,

Los Angeles, Calif.

^ Frederick S. Lyon, Esq.,

503-8 Merchants Trust Bldg.,

Los Angeles, Calif.

Messrs Banning & Banning

Marquette Building,

Chicago, Illinois

Messrs Geyer and Popp,

619 Brisbane Building,

Buflfalo, New York

Obed C. Billman, Esq.

Garfield Building,

Cleveland, Ohio

Rudow Rummler, Esq.,

606 S. Michigan Ave.,

Chicago, Illinois
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Gentlemen :

—

Please take notice that I am tiling in the Patent Office

the accompanying motion to dissolve the above-entitled in-

terference on the ground that the issue is not patentable

because anticipated by prior patents, and furthermore be-

cause of being functional.

Respectfully,

C. A. Mason

Associate Attorney for W^atters

AX'ashington, D. C.

March 26, 1920 43 1

UNITED STATES PATENT OFFICE

Watters vs Smith

vs. Johnson vs Ward
Interference No.

vs Pollard vs Bean and Watters : 43,841

vs W'arne vs Cady

MOTION TO DISSOIA'E.

Now comes the party \\'atters, by his attorneys and

moves that the above-entitled interference be dissolved on

the ground that the issue is unpatentable to any of the

parties of the interference, because clearly anticipated by

certain patents as hereinafter cited, and also because said

issue, so far as it purports to cover any novel matter is

functional, and hence if allowed would be invalid.
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In smijMiH Off tlir proposition tfaat tbc issue is antici-

pated by prior patents;, tfne f>:}t^Lming latenls. are re-

ferred to:

388367. La I> w*

415.113. La Dow^

479.476. Ttsdtmer*

247.476, Brameretal^

297jSd6, Bramcr^

298.911. Stoddard""

352^10. Thomson''

359509. Thomson^

312J72, Stoddard^

369J0O. Stoddard^

427J854. Glass'

451.42K La Dow*'

514^10, Clark^

-1- 43 2

It win be contended in support of this motion, drs^ chat

die issoe is met, bodi in terms and substance by e''

the patents to La Dow Xos. 388.567 and 415.1 ic: 2^_

ihat said issue is met in terms at least, in addition to the

La Dow patents, by tfie patent to Tesdmer 479.476: and

second, tfaat die issne is bfkitig in patentaUe invention

and nordty over what is shown in die patent to Clark

514.210 in view of certain matters disdosed in patents

247.476: 297.666: 298J911: 352^0: 359.909: 312J72:

369400: 427w854. and 451.421.

Referrii^ to the first contention the patents to La Dow
are applied to die terms of die issue as follows : said patents



224 Intcruatiojial Harvester Company vs.

each show a cultivator comprising a front pair of imple-

ment g"anjj;"s com])rising- axles g, g, with teeth d, d, a rear

l)air of implement gangs comprising axles g, g, and teeth

d, d, a draft device. A, and means, as C, C, O, O, O', O',

a'\ a^ t, t, t', t', "operative by pulling of the draft de\ ice

to shift the inner ends of the gangs of the front pair and

the inner ends of the gangs of the rear pair relatively in

opposite directions."

Applying the patent to Teschner to the terms of the

issue, said patent shows a cultivator comprising a front

pair of implement gangs 29, 29, a rear pair of implement

gangs 34, 34, a draft device, as 1, 61, and means as the

cross bars 25, 26, and the connections between these bars

and the parts 29, 29, 34, 34, "operative by pulling of the

draft device to shift the inner ends of the gangs of the

front pair and the inner ends of the gangs of the rear

l)air relatively in opposite directions."

In explanation of the second contention, the patent to

Clark 514,210 is one instance, of many in the prior art,

where a cultivator comprising a front pair of

-2- 43 3

4o " T ^

implement gangs, a rear jxiir of implement gangs, and a

draft device, has means operable manually, as by hand

levers and connections, to shift the inner ends of the

gangs of the front pair and the inner ends of the gangs

of the rear pair relatively in oi^posite directions. It is

also old in the art as shown by such patents as Rramer et al

247,476: Bramer 297,666; Stoddard 298,911, and the

others referred to in this motion following the above, to

operate, by the pulling of the draft device, a single pair of
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{.'.rmL^s of cultivator tools for arrangiiij^ such j^anji^s anj^u-

larly, or in line, at will. 11ic means for so oi)erating sinjj^le

l)airs of cultivators is shown in Bramer 297,267, in the

elements E, E, adjusting plates F, V , with their j^eared

connections and is fully described in lines 67 to 82 page 1

of specification; such means is also clearly shown in Stod-

dard 298,911, in the i)arts M, links n, n, and their connec-

tions, the details of which are fully set out and described

in the matter bei^ inning with line 35, and ending with line

66, page 2 of the specification. It is deemed unnecessary

to specifically point out similar means in the several other

patents referred to as they are all to the same efifect. It

will be contended that there was no invention involved,

broadly, in the conception of means operative by pulling of

the (h^aft device, to shift a front and a rear pair of imple-

ment gangs so that their inner ends move in opposite direc-

tions as shown in Clark 514,210, operated through hand

levers, in view of the fact th.at it was old and well known

to employ draft devices for angularly adjusting pairs of

implement gangs.

In support of the proposition that the claim depends for

its alleged no\-elty over the prior art upon a mere func-

tional statement, it will be contended as follows:

-3- 43 4

The first three elements of the claim, namely, a front

pair of implement gangs, a rear pair of implement gangs,

and a draft device, were conceded to be old in the art, and

are clearly shown, for example, in the patent to Clark,

514,210. The supposed novelty of the claim was em-

bodied in the clause beginning with "means" and the claim



226 lutcruatioual Harvester Company vs.

differs from the known prior art, (independently of the

two La Dow patents ab(we referred to) solely by the re-

strictions of the elements "means", which restrictions are

nothing more nor less than a statement of the function to

be performed by said means, upon pulling- of the draft

device. The alleged novelty of the claim therefore lies

solely in a functional limitation. Such a claim, that is,

where the alleged invention resides in a statement of func-

tion, has repeatedly been condemned by the Courts as too

broad, because it would monopolize the novel function of

the combination, and all means of whatsoever character

that might be devised for carrying out said function. In

support of this proposition reliance will be had upon

Westinghouse vs. Boyden, 170 U. S. 537, Davis Sewing

Machine Company vs. The New Departure Manufacturing

Co. 217, Fed., 775, page 781, and other authorities to the

same effect.

For the reasons above enumerated it will be urged that

the issue of this interference is totally unpatentable to any

of the parties to this interference, and for this reason that

the interference should be dissolved.

Respectfully,

Frederick S. Lyon,

C. A. Mason

Washington, D. C. Attorneys for Watters

March 26, 1920.

-4- 43 5
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[Written in niar.^in] : OK Set Hrg-

IStampI : Docket Mar 27 1920 U. S. Patent Office

43,841—29

IN THE UNITED STATES PATENT OFFICE.

Watters v. Smith v. Ward )

: Interference No. 43,841

Johnson v. Cady v. Pollard )

: LEVERLESS DISK
Bean and Watters v. Warne ) CULTIVATORS

NOTICE.

Please take notice that I am this day transmitting to

the Patent Office a motion to dissolve the above entitled

Interference as per attached copy.

Respectfully,

Rudow Riimmler

Attorney for Cady.

Washington, D. C,

March 26, 1920.

Frederick S. Lyon, Esq.,

Merchants Trust Bldg.,

Los Angeles, ^Calif

.

Offield, Towle, Graves & Soans, Esqs.,

Monadnock Bldg.,

Chicago, 111.

Graham & Harris, Esqs.,

933 Higgins Bldg.,

Los Angeles, Calif.

Frederick S. Lyon, Esq.,

Merchants Trust Bldg.,

Los Angeles, Calif.
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Geyer & Popp, Esqs.,

619 Brisbane Bldg.,

Buffalo, N. Y.

Frederick S. Lyon, Escj.,

Merchants Trust Bldg.,

Los Ani^eles, Calif.

Obcd C. Billman, Esq., 43 8

45^

Garfield Bldg.,

Cleveland, Ohio.

IN THE UNITED STATES PATENT OFFICE.

Watters v. Smith v. Ward )

: Interference No. 43,841

Johnson v. Cady v. Pollard )

: LEVERLESS DISK
Bean and Watters v. Warne ) CULTIVATOR

BEFORE THE LAW EXAMINER.

MOTION TO DISSOLVE.

Now comes Sherman W. Cady, a party to the above en-

titled Interference, by his Attorney, Rudovv Rummler, and

moves that the same be dissolved on the following- ground,

to wnt

:

That the single count of the issue does not define a

patentable invention in view of the following groups of

references

:
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Willis,

Ix'ithrop,

Sliarp,

Cameron,

Trissel,

Stoddard,

Uramer & Crowley

Stoddard,

Thompson,

TIardie.

Group 1

:

l,260A97/

1,073,428/

1.213,281/

1,223.145,^

1,147,281,^'

Group 2:

369,300,^'

227,724,^

298,911,^'

312,772,^'

347744, V

347,745/

352,210,^^

359,909,^'

401,745,^'

1.

March 26, 1918,

Sei)tember 16, 1913,

June 10, 1917.

April 17, 1917,

July 20. 1915.

Aui^ust 30, 1887,

May 18, 1880,

May 20, 1884,

February 24, 1885,

August 17, 1886,

17, 1886,

November 9, 1886,

March 22, 1887,

April 23, 1889.

43 9

45^9

The references in the first i^roup, of which the patent

to Willis is typical, illustrate the common practice of

simultaneously adjusting- the inner ends of the front and

rear pairs of gangs in opposite direction.

The patents of the second group, of which that to Stod-

dard, 369,300, is typical, illustrate the common practice of

angularly adjusting the g'angs of a multiple gang" harrow

by power applied to the draft element.

In view of the state of the art as shown by the above

references, it obviously would not amount to invention to

substitute for the manual operating- device of Willis, the

draft actuated operating* means of Stoddard, and when

such obvious substitution is made, the exact combination

recited by the single count of the issue would result.
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Or, to look at it from another view point, it is obvious

that since the sinuiltaneoiis adjustment of front and rear

j)airs of gangs is old in Willis, it would not amount to in-

vention to equip the draft oi)erated multiple gang harrow

of Stoddard with front and rear gangs, if desired.

It is therefore contended that the issue of this Interfer-

ence is clearly unpatentable in view of any one of the ref-

erences of the hrst group, taken in connection vvitli any

one of the references of the second group, such issue de-

fining only a perfectly obvious aggregation of parts which

cannot in any sense be said to constitute an invention or

a patentable combination within the meaning of the

Statute.

SHERMAN W. CADY,
by

Rudow Rummler
Washington, D. C, Attorney.

March 26, 1920. 43 9IO

[Written in margin] : OK Set Hrg

[Stamp] : Mail Room U. S. Patent Office Apr 14 192U

Doc 43,841—32

[Stani])] : Docket Apr 14 1920 U. S. Patent

IN THE UNITED STATES PATENT OFFICE

Watters v. Smith v. Ward )

V.
)

Johnson v. Cady v. Pollard ) Interference No. 43,841

V.
)

Bean and Watters v. W^arne )

MOTION TO DISSOLVE

Now comes the party, Henry S. Smith, by his attorneys,

and moves that the above entitled interference be dissolved
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on the [(rounds and for the reasons set forth in the mo-

tion to dissolve this interference, filed by and in behalf

of Sherman W. Cady, one of the parties herein and also

on the grounds and for the reasons set forth in the mo-

tion to dissolve, filed by and on behalf of Daniel M. Wat-
ters, another ])arty to this interference.

Respectfully,

HENRY S. SMITH,
By Offield, Towle, Graves & Soans

His Attorneys.

Chicago, 111.,

April 12. 1920. 43 13

[Stamp] : Mail Room U. S. Patent Office Apr 14 1920

IN THE UNITED STATES PATENT OFFICE

Watters v. Smith v. Ward )

V. )

Johnson v. Cady v. Pollard ) Interference No. 43,841.

)

Bean and Watters v. Warne )

NOTICE

Please take notice that we are this day transmitting to

the Patent Office a motion to dissolve the above entitled

interference as per attached copy.

Respectfully,

HENRY S. SMITH,

By Offield, Towle, Graves & Soans

Attorneys for Smith.

Chicago. Ill,

April 12, 1920. 43 16

4;^^
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[Stamp] : Docket Clerk U. S. Patent Office. Sep 18

1920 Copy mailed

Hearing

:

#43

June 8, 1920. SET

In the United States Patent Office.

Watters v. Smith v. Ward v. Johnson v. Cady v. Pollard

V. Bean and Watters v. Warne.

Patent Interference No. 43,841.

Motion to Dissolve.

Disc Harrows.

Application of Daniel M. Watters filed October 20, 1919,

No. 331,807.

Application of Henry S. Smith filed October 13, 1919,

No. 330,227.

Application of Clayton E. Ward filed Sept. 10, 1919, No.

322,995.

Application of Francis J. Johnson filed Dec. 3, 1918, No.

265,089.

Application of Sherman W. Cady filed Nov. 22, 1918, No.

263,674.

Application of Arthur L. Pollard filed Nov. 1, 1918, No.

260,644.

Application of Charles E. Bean and Daniel M. Watters

filed October 16, 1918, No. 258,480.

Application of Frederick C. Warne filed Dec. 10, 1917,

No. 206,533.
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Mr. Frederick S. Lyon and Mr. C. A. Mason for Watters.

Messrs. Offield, Graves & Soans for Smith.

Messrs. Graham & Harris for Ward.

Messrs. Banning- & Banning and Mr. Leroy C. Shonts for

Johnson.

Mr. Jolin P. Smith for Cady.

Messrs. Geyer & Po])}) for Pollard.

Mr. Frederick S. Lyon for lV\'in and Watters.

Mr. Obed C. Billman for Warne.

The interference comes before the law examiner on mo-

tions to dissolve by Watters, Cady and Smith. The motion

by Watters seeks dissolution on the ground that the issue

is unpatentable over the following ])rior patents:

388,567, La Dow; 4LS,113, La Dow; 479,476, Teschner;

247,476, Ikamer et al. ; 297,666, Bramer; 298,911, Stod-

dard; 352,210, Thomson; 359,909, Thomson; 312,772,

Stoddard; 369,300, Stoddard; 427,854, Glass; 451.421,

La Dow; 514,210, Clark, 43841—17

and also on the ground that the issue is functional.

The motion by Cady is upon the ground that the single

count of the issue does not define a patentable invention

in view of the following groups of references

:

Group 1

:

Willis, 1.260.497, March 26,1918,

Lathrop, 1,073,428, Sept. 16,1913,

Sharp, 1,213,281. June 10,1917,

Cameron, 1.223,145, Apr. 17,1917,

Trissel, 1,147,281, July 20,1915.
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Group 2:

Stoddard 369,300 All"-. 30, 1887,

Bramer et al, 227,724, May 18, 1880,

Stoddard, 298,911, May 20, 1884,
((

312,772, Feb. 24, 1885,
((

347,744, Aug-. 17, 1886,
<<

347,745, Aug. 17, 1886,

Thompson, 352,210, Nov. 9, 1886,
a

359,909, March 22, 1887,

Hardie, 401,745, April 23, 1889,

and patents to La Dow, 388,567 and Teschner, 479,476,

duly noticed.

The motion by Smith is upon the grounds and for the

reasons set forth in the motions by Watters and Cady.

The interference relates to disk harrows or cultivators

of the tandem type, having means for arranging the

members of the front and rear pairs of implement gangs

in an angular relation, and the issue is defined in a single

count as follows

:

A cultivator comprising a front pair of implement

gangs, a rear pair of implement gangs, a draft device, and

means operative by pulling of the draft device to shift

the inner ends of the gangs of the front pair and the inner

ends of the gangs of the rear pair relatively in opposite

directions.

At the hearing certain affidavits were submitted by attor-

ney for Warne and these are mentioned in the brief for

Warne. The

43841—

43 52
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attorney for Watters objects to the consideration oi the

affKhixits. The affifla\'its by McLean and Meese purport to

show extensive use and commercial success of the Warne

harrow and would he pro])er in the ex ])arte j)rosecution

of the Warne ai)plication. ICx parte Robinson, C. D.

1905, pa.^e 123, section 3 of syllabus. ^Fhe affidavit of

Warne, an applicant, is that of an expert expressing'" an

opinion witliout ])resentinii;- new facts and is objectionable

as an exi)ert opinion (Summer v. Hart, C. 1).. 1902, pa^e

100,) to which no effect can be given in determininif the

question of ])atentability ( in re Garrett, C. D., 1906, 645,

27 App. D. C, 19). It is thought the affidavits of McLean

and Meese do not ccnne within the objectionable class

noted in Morton v. Leonard, C. D., 1910, page 81, and

would be rom])etent if reasonable notice had been given.

In Browne v. Stroud, C. D., 1906, page 226, it is held that

five days before the date of hearing is necessary for the

service of affidavits, not in answer to affidavits hied by

opponents, and in Rule 109 a five day period prior to the

date of hearing is required for notice of patents or publi-

cations in oi)i)osition to the admission of an amendment.

It is held that reasonable notice of the affidavits has not

been given and they are excluded from consideration.

The motion by Watters urges the patents to La Dow,

Nos. 3(S8.567 and 415,113 as meeting the issue in terms

and sul)stance. As there is no material difference in the

two disclosures the patent No. 415,113 will be considered.

In this patent will be found illustrated a culti\ator com-

prising a front pair and a rear pair of implement gangs.

a draft device A connected to

43841-5

43 1 1 o
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the front pair of gangs by draft rods B and draft links C
and to the rear pair of gangs by yokes O, O' adjtistablj

secured to links C and draft rods B. The yckes O are

attached to the leading gai^ by pins a and hoc^ t. The

specification states that by ^v-ithdrawing pins a the draft

of the team throws the gangs out of their regular working

position into the position sho^n bj' the dotted lines, whfle

the adjustment of the angle of the gangs is readily acoMn-

plisbed by setting the pins in the proper hcrfes. This

statement is misleading, since the pins a do not afford an

adjustment by insertion in different holes, and it seems

clear that pins p and c which may be placed in anyone of

the groups of holes in rods B and links C are the pins to

be removed. As the gangs move out of the angular posi-

tion, the inner ends of the gangs are obviously shifted in

opposite directions conforming to the requirement in the

last clause of the issue. The means operative by pulling

of the draft device is comprised in the yokes O O' and the

connections to the gangs which are caused to shift the

inner ends of the gangs by the draft device upon remo\-al

«>£ pins p and c, the position to which the gangs are drawn

being determined by insertion of pins p and c in other

holes. The patent to La Dow, No. 415,113. is therefore

a sufficient anticipation of the issue and the motion is

.granted-

The motion also presents the patent to Clark. Xo.

514.210. in connection with either of the patents to Bramer,

Xo. 247.476 and Xo. 297.666. or Stoddard. Xo. 298.911.

Thomson, Xo. 252.210, and Xo. 359.909. Stoddard Xo.

312.772 and Xo. 369.300. Glass. Xo.

4 43841 -i
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427.854 or La Dow. No. 451,421. The patent to Clark

shows twrj pairs of implement gang^s adjustable from an

ant^iilar position to a position at ri^ht an.e^les to the line

of flraft by hand levers. It is argued that no invention is

involved in substituting the automatic draft-oi)erated

means of the other patents for the hand operated means

of the Clark patent. The remodeled construction is sug-

gested in the light of the clear disclosure of the j^ending

ai)i)lications. Apart from such disclosure it is extremely

doubtful if the proposed combination would be obvious to

persons skilled in the art, and as the contribution to the

art is a real improvement in tandem harrows the issue

should be held patentable over the suggested combinations

of patents.

The motion further presents the patent to Teschner,

No. 479,476. to answer the issue in terms. The patent

discloses front implement gangs 29, 29, rear implement

gangs 34. 34. a draft device 161, and the gangs are shifted

upon movement of rod 49 connected to the front gangs and

also connected to the rear gangs by chain 52. The chain

is belayed or made fast to cleat 47, but when the harrow

approaches a stump the chain may be paid off from the

cleat and the harrow frame is permitted to contract later-

ally and elongate longitudinally to clear the obstruction.

The inner ends of the gangs incidentally move relatively in

opposite directions. The purpose of the Teschner con-

struction is obviously different from that contemplated by

the applicants, but the issue states no purpose or function

for the shifting of the inner ends of the gangs and none

is necessarily implied from the structure definitely in-

cluded. It is thought there-

43841-5

5
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fore that the Teschner patent meets the issue in terms.

The motion is .^'ranted on the ground that the issue is

unpatentable over the La Dow or Teschner patents.

The motion finally contends for unpatentability of the

issue because it is functional, but no adequate basis for this

criticism is apparent. The invention is not defined by

function to the exclusion of proper structural definition

and the use of the terms "means" and "mechanism" coupled

with a statement of function is permissible (Young v. Kick,

C. D., 1904. page 465, 113 O. G., 547).

The motion of Cady proposes a combination of ref-

erences, one taken from the first group cited in the motion

of which the Willis patent is typical and another taken

from the second group cited of which that to Stoddard.

No. 369,300, is typical. The first group is cited to illus-

trate the common practice of simultaneously adjusting the

inner end of the front and rear pairs of gangs in opposite

directions. The second group illustrates the common prac-

tice of angularly adjusting the gangs of a multiple gang

harrow by power applied to the draft element. The Willis

patent is not available against Warne as a prior publica-

tion, and the patent to Lathrop will be used as the typical

patent. The harrow therein disclosed has front and rear

gangs angularly adjustable, but the adjustment is by

manual means. The Stoddard patent No. 369,300, shows

the adjustment by power applied to the draft element, but

there are no front and rear implement gangs in tandem

arrangement. The ap])lication of draft operated adjusting

means to tandem harrows is evidently desirable, but if it

were obvious as alleged it would seem the

43841-6
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])rior art vvoiiM haxc contaiiicfl some form of draft (>i)cratecl

ad juslini;" means for a tandem harrow prior to the entry

of ai)])h'cants into the held. To .^o back after one has been

sliown how to construct the device and assert that anyone

conld make it without inventive effort from the disclosure

in separate patents of parts of the combination is not

difficult, but the patentability of a combination is de-

pendent u])on a new cooperative relation of elements and

not ui)on the novelty of any element, and the complete

com])inati()n with its cooperative relation of elements is

not found in the patents cited by Cady, nor is the proposed

substitution of elements deemed obvious. Since the patents

discussed are typical of their respective groups, discussion

of the other patents appears unnecessary.

Cady also relies upon the patents to La Dow, No.

388,567, and Teschner, No. 479,476, and the reasons set

forth in the motion by Watters. Since the motion by

Watters based upon these patents has been granted, Cady's

motion so far as it is based upon the same patents must

likewise be granted. In other respects it is denied.

The motion by Smith merely adopts the substance of

the motions of Watters and Cady. It must be granted for

the same reasons as the motions of Watters and Cady

ha\'e been granted, and is denied to the extent that the

other motions have been denied.

The motions of Watters, Cady and Smith are granted

upon the ground that the issue is unpatentable over the

patents to La Dow and the patent to Teschner.

A limit of appeal is set to expire October 7, 1920.

Sei)tember 17. 1920. J. P. Disney

Law Examiner.

431 iq:; 1 3841—23
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[Title of Court and Catse.]

REPORT OF SPECIAL MASTER.

TO THE HONORABLE JUDGES OF THE UNITED
STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF CALIFORNIA,
CENTRAL DIVISION:

The undersigned, David B. Plead, appointed Special

Master in the above entitled cause by an order of this

court entered April 1, 1929, directing- him to take and

hear the evidence, make conclusions as to the facts in

issue, and recommend the judgment to be entered thereon,

herewith submits his report

:

By agreement of the parties the cause was set down

for the taking of testimony on June 4, 1929, at which

time there api)eared as counsel for the plaintiff Percy S.

Webster, Esq., of Stockton, California, and for the de-

fendants Lewis E. Lyon, Esq., of Los Angeles, Cali-

fornia. The testimony was taken from day to day and

on June 6, 1929, both parties rested. Argument was by

the hling of written briefs.

The Action. This is an action in cciuity for infringe-

ment of Letters Patent No. 1,517,659, issued to Frederick

C. Warne on December 22, 1924, u])on an ai)]ilication

filed December 10, 1917. Tlie i)laintiff has specified

infringement by the defendants in the admitted manu-

facture of a structure illustrated and described in their

answer to the plaintiff's interrogatories, and further illus-

trated and described in the patent to Killefer No.

1,619,208. The defendants raise issues affecting the

plaintiff's title to the patent in suit, validity of the patent
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for want of novelty, and deny that their structure in-

fring^es the i)atent if it is vaHd.

Title. The patent was originally issued to Roderick

Lean ^Manufacturing Company, a corporation, as the

assignee of the applicant, Frederick C. Warne. The

Roderick Lean Manufacturing Company went into the

hands of a receiver ai)pointed by the United States Dis-

trict Court for the Northern District of Ohio. It appears

that tlie rec/Wer sold a i)art of the assets of the Roderick

Lean ^Manufacturing Company to the Wilcan Plow Com-

])any and that thereafter the Wilcan Plow Company con-

veyed the ])atent in suit to the Roderick Lean Company,

the plaintiff herein.

The original bill of sale executed by Hines, Receiver,

to the X'ulcan Plow Company appears to have been lost

and a copy thereof was received in evidence as plaintiff's

Exhibit 5. The two assignments, plaintiff's Exhibits

2 and 3 from Hines, Receiver, to the \'ulcan Plow Com-

pany and the Wilcan Plow Company to the plaintiff'

herein appear to have been executed at a date later than

they bear and that they were executed in an eft'ort to

correct defects in previous assignments. There does not

appear to have been any fraud in the execution of these

assignments and they are sufficient to confirm the title

in the present plaintiff", insofar as the attack upon the

title in this suit is concerned.

The patent in suit discloses a structure known com-

monly as a double disk harrow consisting of a front pair

of gangs with disks in which the concavities of the disks

in one gang oppose the concavities of the disks of the

other gang; and a rear pair of gangs in tandem relation

to the front pair, with the concavities of the disks in
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opposition to the concavities of the disks they follow.

\Vhen in working position and pulled over the ground

to be cultivated the front disks cut shallow furrows and

turn the sod, the rear disks cut between the furrows and

turn the soil back toward the furrows, with the result

that the ground is left well broken up and fairly level.

By op])osing the concavities of the gangs on the right

and left of the draft means the tendency to offset is

balanced and the harrow runs directly behind the draft

means. This arrangement of gangs and disks is old.

The harrow is intended for o]:eration behind the usual

farm tractor and the hitch used is designed to give the

tractor o])erator a means by which he can adjust the

angle of the gangs by using the draft power applied

through the hitch. To transport the harrow from place

to i^lace the gangs should be in parallel or non-working

])Osition (illustration Fig. 1, patent drawing); when cul-

tivating they nmst ])e in angled or working position (Fig.

2). Fixed draft members are provided to which the

gang frames are pirofly connected. The fixed draft as-

sembly includes the plate 23, bars 1, 2, 16, 5, and 8

(colored in red crayon. Exhibit F on patent drawing).

Movable draft members are connected to the inside ends

of the front gang frames and toward the outside ends

of the rear frames (29 and 30, patent drawing, colored

l)rown). These are in turn connected through draft bar

19 to clevis 20. Relative movement between the fixed

and movable members is controlled by a rack 20a (Figs.

4 and 5) pinion 24. engaging the rack, ratchet 22a, pawl

27, w^hich engages the ratchet and hand-wheel 22, by

which the pinion and ratchet can be turned. The pin

18a in the movable member 18, working in the slot 19a
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in fixed member 19 limits the movement between the

fixed and movable members. Assuming the S^ngs in

non-working ])osition the wheel can be turned to bring

the plate 18 forward to a predetermined position. The

tractor can then be driven forward exerting a pull on

the fixed members while the movable members are per-

mitted to float until the bolt 18a reaches the end of the

slot. The harrow is then in the working position of

Fig. 2. The gangs also may be angled by backing the

tractor. The ratchet ])ermits free rearward movement

and the force of the tractor is applied through the mov-

able members to push the gangs against the resistance

of the earth to the working position, Fig. 2. When the

tractor is pulled forward the pawl engages in the ratchet

and the pin 18a engaged against the end of the slot 19a,

holds the harrow in working position. When the operator

wishes to resume parallel or non-working position he

releases the pawl from the ratchet leaving the fixed mem-

bers free to float. Responsive to the pull on the movable

members and the resistance of the earth, further forward

movement causes the gangs to assume the non-working

position of Fig. 1.

It is to be noted that the movable members are con-

nected directly to each of the four gangs from the draw-

head or i:)]ate 18, that in angling the gangs the movable

members are either pushed back or permitted to assume

a rearward position relative to the fixed members, that

in bringing the gangs to parallel the movable members

are pulled forward by the draft of the tractor.

The patentee states that this structure is an improve-

ment upon prior "tandem" or "double" harrows such as

his own harrow of patent Xo. 1.189,890, defendants'



244 lutcvnatioiial Harrcstcr Company z's.

Exhibit F-23. This patent discloses a harrow of four

gangs wherein each gang is angled by manually operated

levers. The position of the draft members 11, 13, and

?>S suggest the position but not the function of the mem-

bers 5, 8, and 30 of the patent in suit.

The defendants contend that the patent is invalid in

that it discloses no invention but only an obvious im-

i:>rovement which was the result of mechanical skill, and,

further, that prior structures of the patented art antici-

pate the Warne disclosure.

The first contention is not borne out by the file wrapper

or the evidence. The file wrapper indicates that Warne's

application received careful and full consideration in the

Patent Office. The examiners in the Patent Office al-

lowed the patent. The usual presumption of validity is

stronger in the case of this patent because of the con-

sideration given it both by the i)rimary examiners and

by the examiners in the interferences. As the patentee

states, he was attempting to improve ui)on his prior struc-

ture (Letters Patent No. 1,189,890). Ignoring other

expedients that he might have adopted, it is clear that he

worked froni his old harrow to the new\ To adapt his

old harrow to automatic control it was necessary for

him to work out radical changes in the draft members

and their function. An examination of the two structures

leads to the conclusion that his improved draft involved

more than obvious mechanical changes, and required in-

ventive thought to conceive it.

In view of the consideration given to the principal prior

art references by the Patent Office it is not necessary to

examine them further on the defense of anticipation. No
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])rior nrl references disclose a harrow which anticij)ates

the aiilonialic aii.^lin*^' features of W'arne.

As liereafter found, these references are material in

defmino- the scope of the claims of the patent in suit,

and showing- the logical and independent development of

the defendants' harrow.

Thai the particular arrangement of four .gangs in

Warne's harrow is not new is shown by i)atents to La

Dow, No. 415,113 and No. ?>SS,S67 (Defendants' Ex-

hibits 1-8 and 9) and Niesz, No. 916361 (Exhibit F-10).

The idea of using- the draft force to angle the gangs of a

harrow and return them to i)arallel position is first shown

in the i)atent to Bramer and Crowley, No. 297,668, issued

in 1884. The same is true of Clark, No. 444,662, wherein

the patent states:

"It is not broadly new to thus cause the team to make

Sciid angular adjustments."

These structures are all single disk harrows. The

l)roblem there is not entirely the same as faced Warne

in improving his double tandem harrow wherein it was

necessary to angle by the draft means both front and

rear gangs.

The defendants rely strongly upon the structure dis-

closed by the Waterman patent No. 1,081,918, issued

December 16, 1913, as anticipating the Warne disclosure.

A full sized harrow built with reasonable fidelity to the

specifications was demonstrated during the trial. The

gangs have fixed and movable members. The movable

members are adjustably attached to the fixed members

by levers, pawls, and ratchets. By moving a lever for-

ward the gangs on either side can be angled. By releas-

ing the levers and pulling the harrow forward the draft
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force will an<4le the j^'angs; likewise, backing the harrow

pushes the gangs out of angle. The force is applied to

front gang by the rods 27 and is transmitted to the rear

gangs by the rods ?>2. The manner in which the force

is applied to the front gangs is similar to W'arne, while

the rear gang movement is suggestive of the defendants'

structure. The defendants contend that the Waterman

harrow was intended only for manual angling, and the

specifications so indicate. However, the harrow is capable

of angling by the draft force. The scope of the patent

as a part of the prior art is as broad as its capabilities

regardless of the patentee's views as expressed in his

specifications. The Waterman harrow was built for use

with horses for draft means, as the location of the driver's

seat and hand levers indicates. It is evident that changes

in the location of the levers or in the form of the ratchet

to adapt it to tractor operation could be made by use

of ordinary mechanical skill. However. Warne is an

improvement over Waterman. W^'irnc ai)plies the draft

power f(jr angling directly to each gang, his interlocking

of the movable and fixed members does away with levers

and his releasing means is more readily handled by the

operator.

The plaintiff has put in issue twenty-one claims and

counsel in his opening brief has grouped them as follows

:

Group 1—Nos. 1, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32,

Group 2—Nos. 2, 3, 4, 5, 6, 7,

Group 3—Nos. o^, 45, 46,

Group 4—No. 49.

The claims in the first group are directed to the disk

gangs, the fixed and movable draft connections and the

functional inter-relation of these elements in angularly
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adjusting' the Jiangs. Claim 1 is illustrative of this group

and reads as follows

:

"In a tillage implement, a plurality of tillage gangs

arranged in front and rear pairs, and relatively longi-

tudinally fixed and movable draft connections flexibly

connected to the inner and intermediate portions of said

front and rear pairs of gangs and means for actuating

the movable connections by the forward draft on the

implement for angularly adjusting the gangs."

The claims in Grou]) 2 refer to the frame units which

carry the disk gangs and the draft connections between

the frames and their relation to each other in adjusting

the angle of the gangs. Claim 4 is an example, and

reads as follows

:

"4. In a tractor drawn tillage implement, tandem

frames and tillage gangs carried thereby, and relatively

shiftable draft connections flexibly connected to said

frames and gangs and forwardly and rearwardly mov-

able relative to each other by the draft of the tractor for

angularly adjusting said gangs while in motion."

The claims in Group 3 are directed to the draft device

which, in cc^mbination with the frames and disk gangs,

])rovides means for locking the gangs in a predetermined

position of angularity and also provides means for re-

leasing the lock from a point adjacent to the harrow.

Claim 45 is illustrative and reads as follows:

"45. In a harrow, angularly adjustable disk gangs,

means to which power is adapted to be applied for ad-

vancing said harrow, and means operatively related to

said flrst mentioned means and to said gangs and con-

trollable from a distance, whereby the draft power may

be utilized to adjust the angles of said gangs."
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In Grou]) 4 plaintiff's counsel has placed one claim, 49,

which is as follows:

"49. The combination with a tractor having a draft

device, of an earth engaging- element ; and a setting and

tripping draft connection between the tractor and said

element, whereby when a tractor is advanced said con-

nection interlocks at selective positions to determine the

effective ground engaging angle of said element."

This claim refers to the selective feature found in the

interlock between the draft connections. An examina-

tion of all the claims in issue will show that a large num-

ber of the claims are repetitions of other claims. It is

not difficult to determine the elements of the structure

which the claims are intended to cover. For the reasons

previously stated in the examination of the structure of

the patent and prior art structures the master concludes

that all the claims in issue are valid. As to the scope

of the invention as affecting the use of mechanical equiva-

lents, that matter will be taken up when the issue of

infringement is considered.

The defendants' structure is best illustrated by the

patent drawing of patent No. 1,619,208, in the book,

defendants' Exhibit F. Two front and two rear gangs

in frames are arranged in tandem. Attached to the front

frames at the outer ends are movable draft members 21

which are connected to the draft bars 23. The Ixars 23

are bolted to draft hitch plate 39, leaving space between

them in which the ratchet bar 26 is slidably fitted. At

the inner rear corners of the front frames, bars 45 are

connected to the side bars 7 at one end, and the front

of the frames of the rear gangs at the outer end. The

so-called fixed members are attached to the ratchet bar 26
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tliroui^li the hall-cranks 14. The fixed member 13 is con-

nected to the front K^mj^s at the inner ends and then

throui^li the yoke 41 the bars 43 and 42 connect with

the inner ends of the rear gan^^s. As shown in Fig. 6,

the lixed and movable members can be locked together

against {(^rward movement by the ratchet 26 and pawl 29,

while movement in the opposite direction is. permitted

at all times. A rope from the lever 31 leads to the

driver's seat of the tractor. Assuming the harrow in

l)arallel position, the tractor driver pulls on the rope 46,

releasing the i)awl 29 from the ratchet 26. This permits

the fixed members to "float" when the tractor is driven

forward applying the draft force solely through the bars

21. This force causes the front frames to move to the

])Osition of F'ig. 1. As the front frames move, the draft

force is transmitted through the bars 45 to the rear

frames, causing them to angle in a direction opposite to

the direction of angle taken by the front gangs. During

this movement the ball crank assembly compensates for

the movement of the inner ends of the front frames.

There is no corresponding movement at the inner ends

of the rear frames. The gangs are thus put in operating

position. To return the gangs to parallel position the

driver causes the tractor to back, which, by reversing

the movement described above, causes the gangs to re-

turn to parallel position. Each gang is pivoted at its

inner end. The force in angling is applied solely to the

front gangs, there being no movable draft member at-

tached to the rear gangs. The rear gangs angle by

force transmitted from the front gangs when they are

tr.rning into angle.
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By reterrino- to defendants' Exhibit H a form of

liarrow developed by the defendants will be seen. While

this is not a prior art structure it was developed by the

defendants before the patent in suit issued. Here will

be found the same pivot locations as in the harraw in

suit. The ball crank members are also found here.

It is logical to assume that the defendants developed

their present harrow by workino- from this structure to

the new much in the same manner that Warne worked

from his prior structure to the new. The extensive intro-

duction of the gasoline engine tractor in farming fur-

nished the incentive and explains the late date at which

these harrows aj^peared in a crowded and competiti\'e

field.

In adapting their harrow to tractor operation the de-

fendants were free to use the draft force to angle the

front gangs and to arrange the draft means so that the

angling could be controlled. The old harrows of La Dow
and Clark suggest in a crude way the manner in which

this could be done. An examination of the Waterman

harrow (defendants' Exhibit F-21) discloses that the con-

nection between the front and rear gangs by bars 32

is the same as the connection between the front and

rear gangs in the defendants' structure through the bars

45. The relative movement of front and rear gangs in

the defendants' harrow is similar to that in the Water-

man structure.

The defendants used a ratchet and pawl arrangement

for controllin.g the angling action of the draft force

which differs in principle from the plaintiff's wheel,

ratchet, and the lost motion arrangement. In the plain-

tiff's structure the degree of angling is predetermined
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1)Y scUino- the haiKlwlu'el or hackin.t; the tractor against

the clevis l)ef()re the draft force is appHed to effect the

aiii^iinti^. In the defendants' structure the degree of

angHng is determined by the operator's dropping a pawl

into the ratchet at a desired point. To return the plain-

tiff's harrow to parallel position the ])awl 27 is released

from the ratchet on the hand-wheel and the . harrow is

driven forward. The defendants' harrow is returned to

parallel i)osition by backing the tractor, which accom-

plishes the reverse of the angling movement.

As bearing u])()n the scope of the invention covered

by the claims, the master has considered the decision of

the Patent Office in an interference (No. 43,841 in Patent

Office, defendants' Exhibit K) between the j^laintiff and

several oihers. The issue in that interference was upon

a single count, as follows:

"A' cultivat(^r c(Mn])rising a front pair of implement

gangs, a rear \)^\r of implement gangs, a draft device

and means operative by pulling of the draft device to

shift the inner ends of the gangs of the front i)air and

the inner ends of the gangs of the rear pair relatively in

opjwsite directions."

This is a broad claim that would read upon the plain-

tiff's and defendants' structures and any other structure

wherein a draft device operated to angle the gangs in a

double disk liar row. The Patent Office decided that this

issue was unpatentable over the art of record.

Plaintiff's counsel directs his opening argument to a

demonstration of the identity of function of the angling

means of the two harrows and contends that the means

used bv the defendants are equivalent to the means dis-

closed in patent in suit. The range of equivalents to
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which the ])atent is entitled depends upon the scope of

the in\ention. The range of equivalents to be allowed

cannot be extended to cover means wdiich have clear

antecedents in the prior patented art. It has been pre-

viously pointed out that the use of the draft force to

angle the gangs of a harrow is not new and that the

particular arrangement of gangs and draft means used

by the defendants have been used in prior structures such

as the Waterman harrow. Claims 1 to 32 specifically

include as an element draft means connected to both

the front and rear gangs or gang frames which draft

nieans effect the angling of the gangs. An examination

of the W'arne harrow shows these draft connections con-

necting the draw-head 18 with each of the four gangs.

The Killefer harrow has no connection from the draft

device to the rear gangs. There is a connection between

the inner ends of the front gangs and outer ends of the

rear gangs. For the reasons stated above the master

concludes that the draft connections used by the defend-

ants are not the equivalent of the draft means for ac-

comi)lishing the same result in the patent in suit, and

that the first and second group of claims, being Nos. 1,

23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 2, 3, 4, 5, 6, and 7,

are not infringed.

The third grou]), comprising claims Nos. ?)S, 45, and

46, is directed to a means for angling the gangs in com-

bination with means i)rovided for controlling the angling

action. The control means, as ])revious1y pointed out, is

found in tlie wheel, ratchet, and lost motion arrange-

ment. Each claim s])ecifies that the C()ntr()l means can

be operated from a distance—i. e., by a tractor operator

from the seat of the tractor. It is difficult to see that
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any invention is involved in jjiacinj^'- the wheel and re-

leasin,!;- lever within reach of the driver. It is a matter

of good design to locate controls in a handy position in

all of the structures examined in this case. This applies

as well to tlie rope control used by defendants. Every

harrow has some means of controlling the degree of

angle. Both Stoddard, Exhibit F-15, and Waterman,

Exhibit F, use a rack or ratchet and pawl. The harrow

of Bramer and Crowley (1881) used a selective means

wherein the operator manually placed a pin in one of a

series of holes. From the above the master concludes

that the control means of the defendants is not equivalent

to the control means of the plaintiff's patent, and that

Claims Nos. 3S, 45, and 46 are not infringed.

Claim <-9. This claim is directed to the control means

including the setting and tripping assembly functioning

to interlock the draft connections at selective positions.

By use of the terms ''setting" and "selective" it is pre-

sumed that tliis claim is directed to that part of the con-

trol means by which the angle of gangs is selected and

•predetermined by setting the hand-wheel or backing the

tractor to provide greater or less lost motion. This is

done before the angling o])eration. In the defendants'

harrow the angle is not determined until the desired

angle is reached and to set it there it requires the inter-

vention of the oi:)erator who may or may not drop the

pawl lever at the proper time. There is neither equiva-

lency of function nor of structure. It is concluded that

Claini 49 is not infringed.

Wherefore, the Master finds:

1. That this is an action arising under the patent

laws of the United States and falls within the jurisdic-

tion of this court;
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2. That title to Letters Patent No. 1,517,659 rests

in the plaintiff;

3. That said Letters Patent and particularly Claims

1, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 2, 3, 4, 5, 6, 7,

38, 45, 46, and 49 are good and valid;

4. That the defendants' structure does not infringe

any of the claims here in issue.

It is recommended that a decree be entered in con-

formity with this report and that the defendants recover

their costs.

This report in draft form was submitted to counsel.

Exceptions were taken by both parties. These exceptions

are overruled and the report is filed as drafted.

The file in the case is returned herewith together with

the transcript of testimony, exhibits, briefs, and other

papers filed in the proceedings on reference.

Respectfully submitted.

David B. Head

David B. Head

Special Master

[Endorsed] : Filed Mar 28 1930 R. S. Zimmerman,

Clerk By M L Gaines Deputy Clerk

[Title of Court and Cause.]

EXCEPTIONS OF PLAINTIFF TO REPORT OF
SPECIAL MASTER.

Now comes Plaintiff, The Roderick Lean Companv,

through counsel, and excepts to the Report of the Hon.

David B. Head, Special Master, filed March 28, 1930,

in the above entitled cause, as follows

:

J
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1. The Master erred in findinj^^ that the defendants'

structure does not infrinij^e any of the claims 1 to 7

inchisive, 2?> to 32, inclusive, v3«S, 45, 46 and 49 here in

issue; whereas he should have found that the defendants'

structure infringed each and all of said claims.

2. The Master erred in findin<>- that the defendants'

structure did not infrini^e any of tlie claims here in issue

after lindint^ said claims and each of them valid; whereas,

having- determiiied the claims to be valid, he should have

found eacli and all of them to be infrins^ed by defendants'

structure.

3. The Master erred in interpreting claims 1 to 7

inclusive and 23 to 32 inclusive, here in issue, to be limited

to the si)eciFic detail of construction of the draft connec-

tions shown in. the drawings of the patent in suit: whereas

he should have interpreted them as broadly as their i)lain

language im])orts.

4. The Master erred in limiting the scope of the claims

in issue to an extent contrary to the plain inijiort and

intent of sucii claims as disclosed by the Hie history of the

])atent in suit ; whereas he should have given them the

sct)i)e disclosed by the hie history to be agreed upon be-

tween the patentee and the Patent Office, during the prose-

cution of the a])])lication for patent.

5. The Master erred in reading into claims 1 to 7

inclusive and claims 2?> to C)2 inclusive, limitations not

evident from the language of the claims nor warranted

bv the state of the art and/or the hie history of the patent

in suit; whereas he should not have read such limitations

into such claims.

6. The Master erred in restricting the range of equiva-

lents to which the claims 1 to 7 inclusive and 23 to 2)2
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inclusive, here in issue, are entitled, in the manner indi-

cated in his report; whereas he should have found the

scope of the invention as broad as the plain language of

the claims imports, and therefore that the claims and each

of them are entitled to a wide range of equivalents.

7. The Master erred in concluding that changes in the

structure of the Waterman Patent No. 1,081,918 to con-

\'ert it from a manually controlled harrow and to adapt

it to automatic control by tractor operation could be made

by the use of ordinary mechanical skill ; whereas he should

have concluded that it required invention to make such

changes.

8. That the Master erred in concluding that the draft

connections used by the defendants are not the equivalent

of the draft means for accomplishing the same result in

the patent in suit; whereas he should have found the draft

connections of the defendants the full equivalent of the

draft means of the i)atent in suit.

9. The Master erred in concluding that the control

means of the defendants is not equivalent to the control

means defined in claims 38, 45, and 46, here in issue, and

that said claims are not infringed ; whereas he should have

found the control means of defendants to be the equivalent

of the control means of plaintiff's patent and that there-

fore said claims and each of them are infringed.

10. That the Master erred in finding that defendants'

construction discloses neither equivalency of function or

structure to that defined in claim 49 in issue, and that

therefore said claim is not infringed; whereas he should

have found that defendants' structure discloses both

equivalency of function and structure to that defined in

claim 49 and infringes such claim.
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11. Tliat tlie Master crrccl in rcconimcndinj^ a decree

in favor of defendants and that defendants recover costs;

whereas he should have recommended a decree in favor of

plaintiff and that plaintiff recover costs.

Respectfully submitted,

THE RODERCK LEAN COMPANY
By Percy S Webster

Attorney for Plaintiff'.

Dated: Ai)ril 9, 1930.

[Title of Court and Cause.]

AF^FIDAVIT OF SERVICE OF

EXCEPTIONS OF PLAINTIFF TO REPORT OF
SPECIAL MASTER.

STATE OF CALII^^ORNIA )

) SS
COUNTY OF SAN JOAQUIN )

PEARL SMITH, bein.^- first duly sw^orn, deposes and

says that she is an employee of the office of Percy S.

Webster, Stockton Savings and Loan Building, Stockton,

California, that she mailed a copy of the attached Excep-

tions of Plaintiff to Report of Special Master by regis-

tered mail to Lyon and Lyon, National City Bank Build-

ing-, Los Angeles, California, by enclosing a copy of said

Exceptions in an enxelope addressed to Lyon and Lyon,

National City Bank Building, Los Angeles, California,

said envelope having the required registry and postage

stamps affixed thereto, this 9th day of April, 1930.

Pearl Smith
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Subscribed and sworn tc) before me this 9th day of

February, 1930.

[Seal] Frank 11. Carter

Notary Pubhc in and for the County of San Joaquin,

State of CaHfornia.

[Endorsed] : Filed Apr 10 1930 R. S. Zininiernian,

Clerk By Edmund L. Smith De])uty Clerk

At a stated term, to wit: The FEBRUARY Term

A. D. 1931 of the District Court of the United States of

America, within and for the CENTRAL Division of the

Southern District of California, held at the Court Room

thereof, in the City of LOS ANGELES on FRIDAY
the 10th day of JULY in the year of our Lord one thou-

sand nine hundred and THIRTY-ONE.

PRESENT:

THE HONORABLE GEO. COSGRAVE, District

Judg^e.

RODERICK LEAN CO., PLAINTIFF )

)

VS. )

)

KILLEFER MEG CO ET AL. )No. N-6S-C-Eq
DEFENDANTS

)

This cause having come before the court for hearing

on the report of special master filed March 28, 1930,

and on the exception of plaintifif and defendants thereto,

and, on February 3, 1931, having been ordered submitted

on plaintiff's points and authorities filed February 3,

1931, and 30x10 thereafter, and counsel for each side
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having- filed briefs, and the court having duly considered

the matter, upon c(jnsideration whereof, it is now by the

court ordered that the exceptions of plaintiff and of de-

fendants be denied, report of special master being

confirmed.

[Title of Court and Cy\usi-:.]

FINDINGS OF i^ACT AND CONCLUSIONS
OF LAW

This cause came on for hearing on the v3rd day of

February, 193 L Ijefore Honorable George Cosgrave, Dis-

trict Judge of I>os Angeles, California, on exceptions filed

by i)laintiff and defendants to the Report of the Special

Master, David B. Head, filed March 28, 1930, and H. P.

Doolittle, Esquire, of Chicago, Illinois, and Percy S.

Webster, Esquire, of Stockton, California, appearing as

attorneys for ])laintiff, and Lewis E. Lyon, Esquire, of

Los Angeles, California, appearing for defendants, and

the court having heard the argimients of counsel, and

being fully advised in the premises, from the evidence

introduced, finds the facts as follows, to-vvit:

FINDINGS OF FACT

I.

That the plaintiff, International Harvester Company,

is a corporaticMi organized under the laws of the State of

New Jersey, having a place of business in Chicago,

Illinois

;

That the defendant, Killefer Manufacturing Corpora-

tion, is a California corporation having its principal place

of business at Vernon, County of Los Angeles, State of
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California, and that it succeeded to and took over the

business of Killefer Manufacturing Company, a CaHfornia

corporation, having- its place of business at Vernon, Cali-

fornia
;

II.

That this is a suit in equity arising- under the patent

laws of the United States.

III.

That Letters Patent No. 1,517,659 were issued by the

United States Patent Office on December 22, 1924, to

Frederick C. Warne;

IV.

That l)y an Order of this court entered April 1, 1929,

this cause was referred to Da\-id B. Head as Special

Master in Chancery directing him to take and hear the

evidence, make conclusions as to the facts in issue, and

recommend a judgment to be entered thereon;

V.

That pursuant to said Order of reference, and by agree-

ment of the parties, the cause was set down for hearing

and for the taking of testimony before David R. Head,

S})ecial I^.laster, on June 4, 1929;

VT.

That pursuant to the Order of April 1, 1929, the

Special Master, after hearing the evidence, filed his Report

herein on March 28, 1930;

VII.

That the harrows complained of in the Bill of Complaint

herein were manufactured by the defendants, Killefer

Manufacturing Company and Killefer Manufacturing

Corporation

;
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VITT.

Thai the harrow so made by the defendants, Killefer

Manufacturing- Comi)any and Killefer Manufacturing

Cori)oration is substantially illustrated by the patent issued

to Robert Killefer, No. 1,619,208, in the book, Defendants'

Exhibit "F";

IX.

That both plaintiff and defendants filed their exceptions

to the Report of the Special Master filed March 28, 1930.

From the foregoing Findings of Fact the court makes

the following

CONCLUSIOxNS OF LAW
I.

That this court has jurisdiction of the parties hereto and

the subject matter hereof.

II.

That Letters Patent No. 1.517,659 are valid, particularly

as to claims 1, 2, 3, 4, 5, 6, 7, 23. 24, 25, 26, 27, 28, 29,

30, 31, 2>2, 38, 45, 46 and 49.

IIL

That the title to Letters Patent No. 1,517,659 rests in

plaintiff, International Harvester Company;

IV.

That the harrows so manufactured by the defendants,

Killefer Manufacturing Company and Killefer Manufac-

turing Corporation, complained of in this suit do not

infringe upon the Letters Patent in suit. No. 1,517.659,

and particularly claims 1, 2, 3, 4, 5, 6, 7, 23, 24. 2b, 26.

27, 28, 29, 30, '31, 2>2, 38, 45. 46 and 49;

V.

That the complainants are not entitled to the relief

prayed for in their bill of complaint, or any part thereof;
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VI.

That said bill of complaint be dismissed;

VII.

That defendants have and recover against the plaintiff

the costs of suit.

DATED this 17th day of August,, 1931.

Geo. Cosgrave

U. S. District Judge

APPROVED AS TO FORM:

Lyon & Lyon.

Lewis E Lyon.

Attorneys for Defendants.

APPROVED AS TO FORM

:

Percy S. Webster

H. P. Doolittle

Attorneys for Plaintiff.

[Endorsed] : Filed Aug 18 1931 R. S. Zimmerman,

Clerk By B B Hansen Deputy Clerk

[Title of Court and Cause.]

FINAL DECREE

This cause having come on to be heard at this term and

being argued by counsel for the respective parties on

exceptions taken to the Report of the Special Master filed

March 28, 1930, and the court, upon consideration thereof,

having heretofore entered an order confirming the Report

of the Special Master and overruling the exceptions taken

by the parties hereto;
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And l-^indin^s of I^'act and Concliisinns of Law havinj^^

been signed and entered herein;

And the court bein^ fully advised in the premises:

IT IS HEREBY 0\iU\Li<E\J ADJUDGED AXD
DECREED:

(1) That Letters Patent No. 1,517,659 are valid, par-

ticularly as to claims 1, 2, 3, 4, 5, 6, 7, 23, 24,- 25, 26, 27,

28, 29, 30, 31, 32, 38, 45, 46 and 49.

(2) That the defendants have not, nor has either of

them, infrinf;ed upon the claims of Letters Patent No.

1,517,659;

(3) That the Bill of Complaint be, and the same is,

hereby dismissed for want of equity.

(4) That costs be taxed in the sum of $415.60. Dol-

lars in favor of defendants.

Dated this 17th day of August, 1931.

Geo. Cosgrave

U. S. District Judge.

APPROVED AS TO EORM:

Percy S. Webster

H. P. Doolittle

Attorneys for Plaintiff.

Decree entered and Recorded AUG 18 1931

R. S. ZIMMERMAN Clerk.

By B B Hansen Deputy Clerk.

[Endorsed] : Filed Aug 18 1931 R. S. Zimmerman,

Clerk By B B Hansen Deputy Clerk
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[Title of Court axd Cause.]

ASSIGNMENT OF ERRORS

^0\\ comes the plaintiff, INTERNATIONAL HAR-
VESTER COMPANY, a corporation, and presents with

its accom])anyino- Petition for Ap])eal from the Final

Decree entered herein and as Assij^-nment of Error therein

represents that said District Conrt erred in the folUnving

particulars

:

1. In confirming- the report of the Special Master.

2. In o\-erriilinj4- Plaintiff's Exceptions to tlie Re]X)rt

of the Special IMaster.

3. In not snstainini^- Plaintiff's Excei)tions to the Re-

port of the Special Master.

4. In failing to grant the relief prayed for by Plaintiif

in its Rill of Complaint.

5. In not entering a decree finding' claims 1 to 7, in-

clusive, 23 to 32, inclusive, 38, 45, 46 and 49 of Patent

No. 1,517,659 to have been infringed by defendants.

6. In not entering a decree for an injunction restrain-

ing defendants from infringement of the said Letters Pat-

ent No. 1,517,659.

7. In not entering a decree awarding plaintiff an ac-

counting for i^jrofits and damages by reason of defendants

infringement of Patent No. 1,517,659.

8. In holding that Letters Patent No. 1,517,659 have

not been infringed.

9. In holding the claims of Patent No. 1,517,659, sued

on, to be limited.

10. In finding that the defendants' structure does not

infringe any of the claims here in issue after having found

such claims to be valid.
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11. In findinj;- claims 1 to 7 inclusive and 23 to 32

inclusive of Patent No. 1,517,659 to be limited to the

specific detail of construction of the draft connections (jf

the drawing^s in such patent.

12. In limiting:;;- the scope of the claims of Patent No.

1,517,659, in issue, to an extent contrary to the plain

lang'uajT'e and import of said claims as disclo.sed by the

hie history of such i)atent.

13. In reading" into claims 1 to 7 inclusive and claims

23 to 32 inclusixe of Patent Xo. 1,517,659, limitations

not evident from the lan^uag"e of the claims nor war-

ranted by the state of the art and/or the hie history of

the ])atent in suit.

14. in restricting;" the ranj^e of equivalents to which

the claims of Patent No. 1,517,659 in issue, are entitled.

15. In fmdinL:- that the function of the structure of

Patent No. 1,517,659 is inherent in Waterman Patent No.

1,081,918.

16. In finding- that the changes necessary to convert

the manually operated structure of the Waterman Patent

No. 1,081,918 into an automatic control by tractor opera-

tion could be made by the exercise of ordinary mechanical

skill.

17. In finding the draft connections used by defend-

ants are not the equivalent of the draft means for accom-

plishing the same result in Patent No. 1,517,659.

18. In finding tliat the control means of the defend-

ants is not the full equi\alent of the control means defined

in claim 46 of Patent No. 1,517,659.

19. In dismissing Plaintiff's Bill of Complaint for

want of Equity.

20. In awardiuir costs to defendants.



266 Infcruatioual Harrester Coiiipaiiy I'S.

WrTl-:]\l':rORE the plaintiff prays that the decree en-

tered lierein be reversed and that a decree be entered in

accordance with the ])rayer of the Bill of Complaint

herein, vvitli cost to plaintiff.

H. P. DooHttle

Percy S. Webster

Solicitors for Plaintiff.

Dated: Oct 7—1931.

[Endorsed]: Filed Oct 7 1931 R. S. Zimmerman,

Clerk By Fr:incis K. Cross De]Hity Clerk

[Title of Court and Cause.]

PETITION FOR APPEAL,

The plaintiff, INTERNATIONAL HARVESTER
COMPANY, a corporation, conceivin"' itself a.^grieved

l)y the Final Decree made and entered herein on the 18th

day of Augnst 1931, does hereby appeal from the said

Decree to the United States Circuit Court of Appeals for

the Ninth Circm"t, for the reasons specified in the Assign-

ment of Errors, which is filed herewith ; and it prays that

this Ap])eal may be allowed and a citation granted directed

to the above named, THE KTLLEFER MANUFAC-
TURING COMPANY, a corporation, and KILLEFER
MANUFACTURING CORPORATION, a corporation,

commanding them and each of them to appear before the

United States Circuit Court of Appeals for the Ninth

Circuit, to do and receive what may appertain to justice

to be done in the premises, and that a transcript of the

record, ])roceedings and papers upon which said Decree

was made mav be dulv authenticated and sent to the

J
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United States Circuit Court of A])peals for the Ninth

Circuit.

AND PETITIONER FURTHER PRAYS that the

proper order relating" to the security to be required of it

be made.

H. P. Doolittle

Percy S. Webster

Solicitors for Plaintiff

Dated: Oct 7—1931.

[Endorsed] : Filed Oct 7 1931 R. S. Zimmerman,

Clerk By Francis E. Cross, Deputy Clerk

I

Title of Court and Cause.]

ORDER ALLOWING APPEAL.

Plaintiff's Appeal this day tiled is hereby allowed and

the Appeal Bond is fixed in the sum of one thousand Dol-

lars ($1,000.00) to be approved by the Court.

Geo. Cosgrave

U. S. District Judge

Dated: Oct 7— 1931.

[Endorsed] : Filed Oct 7 1931 R. S. Zimmerman,

Clerk By Francis E. Cross, Deputy Clerk

[Title of Court and Cause.]

BOND ON APPEAL

KNOW ALL MEN BY THESE PRESENTS:

That we, INTERNATIONAL HARVESTER COM-
PANY, a corporation, as principal, and FIDELITY &

DEPOSIT COMPANY OF MARYLAND as sureties,



268 Jiitcniational Harrester Conipan\ I's.

acknowledg-e ourselves to be jointly indebted to THE
KILLEFER MANUFACTURING COMPANY, a cor-

poration, and KILLEFER MANUFACTURING COR-
PORATION, a corporation, appellees in the above cause,

in the sum of One Thousand Dollars ($1000.00) condi-

tioned that, whereas, on the 18th day of August, A. D.,

1931, in the District Court of the United States for the

Southern District of California, in a suit jjendin^^ in that

court, wherein INTERNATIONAL HARVESTER
COMPANY a corporation, was plaintiff and THE KIL-

LEFER MANUFACTURING COMPANY, a corpora-

tion, and KILLEFER MANUFACTURING CORPO-
RATION, a corporation, were defendants, which suit is

numbered on the equity docket as N-68-H, a decree was

rendered ag-ainst the said INTERNATIONAL HAR-
VESTI^.R COMPANY, a corporation, and the said IN-

TERNATIONAL HARVESTER COMPANY, a cor-

poration, having- obtained an ap])eal to the United States

Circuit Court of Appeals for the Ninth Circuit, and filed

a copy thereof in the office of the clerk of the court to

reverse the said decree, and a citation directed to the said

KILLEFER MANUFACTURING COMPANY, a cor-

poration, and KILLEFER MANUFACTURING COR-

PORATION, a corporation, citing- and admonishing- them

and each of them to be and appear at a session of the

United States Circuit Court of Ap])eals for tlie Ninth

Circuit, to be holden in the City of San Francisco, in the

State of Calif(M-nia on the - 7th - day of No\'eml)er, A. D.

1931 next.

Now, if the said INTERNATIONAL IIARVESTh:R

COMPAN^^ li corporation, shall prosecute its appeal to

efifect and answer all damages and costs if it fail to make
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lis pica .^ood, then the above obh^ation to be void, else to

remain in full force and virtue.

JNTl^.RNATlONAl. HARVI^STI-.R rOMPANY,
a corporation.

Uy WILLIAM M. GALL, Secretary

(SEAL)

fidi«:lity and deposit company of
maryland.

By HAL A. BARNETT, Attorney-in-Fact

(SEAL)

Approved

:

Geo. CosgTave

United States District Jud.G:e.

Dated: October 13th, 193L

[Endorsed] : Filed Oct 14 1931 R. S. Zimmerman,

Clerk By C. A. Simmons, Deputy Clerk

[Trrr.K of Coitrt and Cause.]

STIPULATION AS TO THE PRINTING OF THE
RECORD.

IT IS HEREBY STIPULATED by and between

counsel lor the respective parties that the following- mat-

ter may be eliminated from the printed record

:

1. All stipulations, Titles of Court and Cause, and

backs for pai)ers.

2. All affidavits of service and registry receipts ap-

jiearing on papers 27, 29, 32 and 43 of Defendant's Ex-

hibit "E".
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?). Certificate of tlie Conmiissioner of Patents, the first

three pages of; printed copy of the Warne ])atent in suit;

and the last page, entitled "1917 Contents"; as well as

photographs entitled "A", "B", "C", "D", and "E", pages

72 to 76 inclusive of the file wrapper, Plaintiffs' Exhibit

10 (^f the \A'arne patent in suit.

Dated November 13, 1941.

L\'on & Lyon

Lewis E. Lyon

Attorneys for Appellees.

H. P. Doolittle

Percy S. Webster

Attorneys for Appellant.

APPROVED: NOV 28 1931

Geo. Cosgrave

United States District Judge

[Endorsed] : Piled Nov 28 1931 R. S. Zimmerman,

Clerk Ry Edmund L. Smith, Deputy Clerk

[TiTLK OF Court and Cause.]

STIPULATION AS TO PRINTED COPIES OF
PATENTS

IT IS HEREBY STIPULATED by and between

counsel for the respective parties, if the Court a])prove,

that coi)ies of the ])atent in suit, and copies of all other

])atents offered by either ])arty in the trial of said cause,

need be included in twelve (12) cojjies only of the printed

records filed herein; and it is further stipulated that the

defendants and a])pellees shall receive from the plaintifif
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and a])|)C'Ilani two (2) ])n'ritc^fl cn])ics of said record in-

cludini^- all pattMits.

Dated: Xciveniber loth. I'.Ml.

II. I". l)(K)little

Percy S. Webster

Attorneys for Ajipellant

Lyon cK: Lyon

Lewis L. Lyon

Attorneys f(jr A])])ellecs.

AH^ROVIiD:

C/eo. Cosgrave

United States District Judge

Dated NOV 2.S 1931

I

Endors(,"d
I

: Inled Nov 28 1931 R. S. Zimmerman,

Clerk I'y i'klnmnd L. Smith, Deputy Clerk





Pages 273 to 635 are Specifications of Patents and

Photos, which are included in Volume 2, the Book of

Exhibits, filed herewith.

(See Stipulation, page 270.)
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jn'iTi.!". oi' CorRT A.\i) ("aisi-:.
I

PRAIXfPb: I^^OR 'rkANSCRII'T O!' isJi'XTjRD

To tlic Clerk of llic United States District C(Jiirt

For the Soiitliern District of California

Central Di\ision

Sir:

Please prepare a Transcript of Record for the Circuit

Court of /\ppeals for the Ninth Circuit for the above

entitled cause includinj;- the followinj^;- papers and orders,

namely

:

1. Bill of Complaint.

2. Supplemental Bill of Complaint.

3. Answer.

4. Order referring;- cause to Master.

5. Certified copy of rei)ort of C. A. Hines as receiver

of Roderick Lean Mfg. Co, filed in the District Court of

the United States, Northern District of Ohio, Eastern

Division, September 15, 1925, and Order of said Court of

same date, which copy was filed with the Clerk of this

Court November 24, 1938.

6. Narrative Statement of the Evidence,

7. Order approving- Narrative Statement of the Evi-

dence.

8. Report of the Special Master filed March 28, 1930,

9. Plaintifif's Exceptions to the Report of the Special

Master.

10. Order of Court entered July 10, 1931.

1 1

.

Findings of Fact and Conclusions of Law.

12. Final Decree.
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13. Petition for Appeal.

14. Order Allowing- Appeal.

15. Assignment of Errors.

16. Appeal bond.

17. Citation on Appeal.

18. -\11 exhibits offered at the trial of the cause.

19. Praecipe for a Transcript.

20. Certihcate of Oerk to Transcript (^n .VppeaL

H. B. Doolittle

Percy S. Webster

Solicitors for Plaintiff.

Dated: October 9. 193L

[Endorsed] : Receipt of a Copy of the within Praecipe

for Transcript of Record is hereby admitted this 12th day

of October. 1931. Lewis E. Lyon, Atty. for Defendants.

Filed Oct 16 1931 R. S. Zimmerman. Oerk By Ed-

mund L. Smith. Deputv' Gerk.
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[Trrr.i': oi' Cotrt axd Caisk.]

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of California, do hereby

certify tb.e foieg"oing volumes containing 635 pages, num-

bered from I to 635 inclusixe, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; bill of complaint; answer; minute order

referring cause to master; written order referring cause

to master ; supplemental bill ; statement of evidence and

order approving same ; plaintiff's Exhibits No. 1 ; No. 2

;

No. 3; No. 4; No. 5; No. 6; No. 7; No. 8: No. 9 (being

the same as defendant's Exhibit Fl); No. 10; No. 11:

No. 12: No. 13 and No. 14; Defendant's Exhibits A
(being a drawing on the same as Defendant's Exhibit

F2); B; C; D; E; Fl ; F2; F3; F4; F5; F6; F7; F8; F9;

FIO; Fll; F12; F13; F14; F15; F16; F17; F18; F19;

F20; F21; F22; F23; F24; F25 ; Gl ; G2; G3; G4; G5;

G6 ; H ; I ; report of si:>ecial master ; exceptions to the re-

port of special master; order confirming report of special

master; findings of fact and conclusions of law; final de-

cree; assignment of errors; petition for appeal; order

allowing appeal; bond on appeal; stipulation as to printed

copies patents and praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and

that said amount has been paid the printer by the appellant
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herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-

fying the foregoing Record on Appeal amount to

and that said amount has been paid me b\- the appellant

herein.

IN TESTIMONY WHEREOF, I have hereunto set my
hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of California, Central Division, this

day of December in the year of Our Lord One Thou-

sand Nine Hundred and Thirty-two, and of our Inde-

pendence the One Hundred and Fifty-sixth.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in and
for the Southern District of

California.

By
Deputy.
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No. 6712

IN TIIIC

United States

Circuit Court of Appeals
For TiiK Ninth Circuit

INTERNATIONAL HARVEST-
ER COMPANY, a corporation,

Plaintiff and Appellant,

vs.

TPIE KILLEFER MANUFAC-
TURING COMPANY, a corpora-

tion, and KILLEFER MANU-
FACTURING CORPORATION,
a corporation,

Defendants and Appellees.

BRIEF ON BEHALF OF PLAINTIFF AND APPELLANT

Statement of Case

This is a patent infringement case.

Suit was originally instituted by the Roderick Lean Co.,

a corporation, as plaintiff, against the defendants charging

infringement by the defendants of the Warne patent

No. 1,517,659 (R. 326-341). During the pendency of the

action such patent was acquired by plaintiff" and appellant

herein, International Harvester Company, together with all
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rights thereunder and all rights and choses in action for

past, present and future infringement of said patent, and

after proceedings duly had the said International Har-

vester Company was duly substituted as party plaintiff

herein.

The defendants in answering alleged invalidity of the

claims of the patent in suit and non-infringement. They

admit the manufacture and sale of a double disk harrow

substantially as shown and described in the Killefer Patent

No. 1,619,208 (R. 342-9).

For convenience the parties will hereinafter be referred

to by their respective designations in the Court below.

The cause was referred to the Hon. David B. Head,

United States Commissioner at Los Angeles, California,

Special Master, to hear the testimony, take evidence and

report to the Court his findings of fact and conclusions

of law.

Pursuant to the reference, the Master heard the testi-

mony and argument by written briefs of counsel and made

his report (R. 240-254) to the Judges of the District Court

for the Southern District of California, holding, in brief,

that the claims of the patent in suit declared on are valid

but not infringed by the structure of the defendants.

Exceptions (R. 254-7) were duly presented to the Court

and were overruled by the Court and the report of the

Special Master confirmed without opinion being rendered.

Findings of fact, conclusions of law, and final decree

(R. 259-263) were made and filed by the Court in accord-

ance with the recommendations of the Special Master, as
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connnncd l)y the Court, and plaintiff Ijrin^s this a])pcal

n])i)n tlie assij^nmcnt of errors set forth in the record, pages

264-5. 'I'he substance of tliis assii4nnient presents to this

Court for consideration plaintiff's contention that the

Master's report erred in the following vital points of law

and of fact

:

Errors of Law

1. The Master erred in interpreting the Warne claims

in issue co-extensively with narrower claims in the same

patent.

2. The Master erred in holding that the prior art hmited

the Warne invention to the specific direct draft connections

between the sliding draft member and the rear gangs, and

in reading such limitations into the claims.

3. The Master erred in interpreting the word "draft"

as used in the claims 26 and 29 in issue to apply to and

include "draft" of the harrow% that is drag of the harrow

disks against the resistance of the soil, instead of interpret-

ing the claims as meaning the draft of the tractor directly

and positively upon the movable elements operative to

adjust the angle of the gangs.

4. The Master erred in considering the re-constructed

and re-invented Waterman harrow as part of the prior art.

5. The Master erred in holding in effect, that Warne

and Killefer started from points old in the prior art, and

merely invented separately, different, distinct and specific

improvements branching away from these points.

Errors of Fact

1. The Master erred in stating in his report (R. 246),

in referring to Defendant's Exhibit F21 (alleged embodi-
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ment of Waterman patent), that "the force is appHed to

front gangs by the rods 27", in that said rods 27 and said

front gangs in said construction merely drift or float back-

ward under the effect of the drag of the soil on the disks.

This error affects the interpretation of claims 26 and 29

in issue.

2. The Master erred in stating (R. 246) that said

Waterman harrow (either as constructed under the patent

(Dft. Ex. F21 R. 555) or as constructed in Defendant's

Ex. Gl-6 (R. 602-12), is "capable of angling by draft

force", if by such expression is meant the draft force

of the tractor which is the draft force of Warne defined

in claims 26 and 29 in issue.

Master Fell Into Error In Not Giving The Patent In Suit

The Important Position In The Art To
Which It Is Entitled

Plaintiff is confident that the errors into which the

Master has fallen are attributable mainly to the fact that

the patent in suit was not given the important position in

the art to which it is entitled; i. e., the Master failed to

perceive the broad patentable advance made by the pat-

entee, but adopted a narrow view of the invention which

is wholly unwarranted in fact or in law.

Issues Limited To Consideration Of Certain Typical Claims

Inasmuch as the Master may have been confused as to

the issues herein involved by the multiplicity of claims and

the repetitious language used in some of the claims, it

seems to the present plaintiff as desirable to clarify and

simplify the case by limiting the claims presented to the

Court to those which clearlv define the issues between the
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parties licrein and wliicli comprise all the claims necessary

lo (lie (leterminalinn of sncli issues.

Such liinilalion is also desirable in order to lessen the

l)urden of the Court in passing judgment in the action.

To that end plainlilT eliminates from the issues all claims

except claims 1, 2, 5, 23, 24, 26, 29, 31 and 46, and does

not ask for the consideration by the Court or a decree upon

any claims other than those above specified.

For the convenience of the Court these claims are here

inserted as follows

:

1. In a tillage implement, a plurality of tillage

gangs arranged in front and rear pairs, and relatively

longitudinally fixed and movable draft connections

flexil)ly connected to the inner and intermediate por-

tions of said front and rear pairs of gangs and means

for actuating the movable connections by the forward

draft on the implement for angularly adjusting the

gangs.

2. In a tractor drawn tillage implement, tandem

frame units and angularly adjustable tillage gangs

carried thereby, and relatively adjustable draft means

flexibly connected to said frame units and gangs and

movable by the forward draft of the tractor for ad-

justing the relative positions of said frame units and

gangs while in niotion.

5. In a tractor drawn tandem tillage implement,

front and rear frame units including horizontally

movable pivoted tillage gangs, and relatively movable

draft means connected to said frame units and gangs
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and operable in one direction by the implement draw-

ing tractive force for angularly adjusting said frame

units and gangs relative to each other.

23. In a tractor drawn tillage implement, flexibly

connected tandem tillage gangs and draft connections

between said gangs movable relatively to each other

through the relative draft movements of the tractor

for relatively adjusting said gangs.

24. In a tractor drawn tillage implement, tandem

tillage gangs, and relatively adjustable draft means

flexibly connected to said gangs and movable by the

relative draft movements of the tractor for adjusting

the relative positions of said tillage gangs.

26. In a tractor drawn tillage implement, flexibly

connected tandem tillage gangs, a movable draft mem-

ber and relatively fixed and movable draft connections

to said gangs movable relatively to each other through

the movements of said draft member by the tractor

for relatively adjusting said gangs.

29. In a tractor drawn tillage implement, including

a plurality of tandem tillage gangs, relatively fixed

and movable draft connections flexibly attached to

said gangs, and means for adjusting the movable draft

connections through the movements of the tractor

relative to the implement for moving said gangs in

variable relative angular positions to each other.

31. In a tractor drawn tillage implement, tandem

tillage gangs, draft connections flexibly connected to

said gangs, some of said draft connections being for-

w^ardlv and rearw^ardlv movable relative to the other
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and adapted to move said gangs in opposite angular

relation to each other through the relative movements

of the tractor, and means for locking said draft con-

nections and gangs in variahle relative positions to

each other.

46. Tn a harrow, front and rear units, angularly

adjustable disk gangs on said units, means to which

power is adapted to be applied for advancing said

harrow, and means operatively related to said first

mentioned means and to said gangs and controllable

from a distance, whereby the draft power may be

utilized to adjust the angles of said gangs.

General Subject Matter Of The Invention At Issue

The subject matter of the patent in suit is directed gen-

erally to a tandem disk harrow in which there are a front

j)air of disk gangs arranged in parallel relation end to end

and a rear pair of disk gangs parallel to the front pair of

gangs. See Plate A at end of this brief. This parallel

relation of the gangs is their normal or non-working posi-

tion whereby they may be rolled along over the ground

v/ithout materially eiTecting a plowing or cultivating

action. When the disk gangs are to be placed in working

or plowing position it is necessary that they be angled with

respect to each other, that is, the front gangs must be

angled relative to each other in one direction and the rear

gangs angled relative to each other and in an opposite

direction relative to the angle of the front gangs. See

Plate B. When in this latter position, which is termed

the working position of the harrow, the forward draft of

the harrow causes the concave disks on the harrow to cut
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shallow furr'ows and turn the sod; those furrows made by

the front disk being reversed or turned back by the action

of the rear disks whereby the soil is well broken up and left

in a fairly level condition. This type of tandem disk har-

row per se, prior to the invention of the patentee of the

patent in suit, was admittedly old, but prior to such inven-

tion, however, the angling of the disk gangs with respect

to each other was accomplished manually by hand levers

or like mechanism and no means was provided for auto-

matically angling the disk gangs with respect to each other

Ithrough the forivard and backward moz'emenfs of the

draft pozver.

The invention of the patent in suit therefore involves

the broad principle of so adapting and arranging a draft

appliance in co-operation with rigid draft connections be-

tween the gangs of the tandem harrow that this angling of

the tandem gangs may be accomplished by the action of

the draft power applied to the draft appliance and in such

a manner that all the gangs will be simultaneously and

positively adjusted to an equal degree and held rigid in any

relative position to which they are adjusted.

The advent of the gas tractor introduced the elements

of speed and of larger working units into the farm imple-

ment art. Both of these rendered manual manipulation of

the mechanism for angling the gangs impractical. It was

too slow to keep step with the faster work demanded of

tractor drawn implements and the heavier equipment

rendered manual manipulation too laborious.

The problem confronting the farm implement industry

was, therefore, how to convert the slow and laborious
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iiiaiiually conln)lle(l mechanism for angling the gangs of

a tandem (hsk liarrow into an automatic tractor controlled

mechanism capable of adjusting the angle of all gangs

sinuiltancously and to an equal degree and maintaining

ihem rigidly in adjusted position at the will of the operator

of the tractor and without his leaving his seat on the

tractor.

The patentee Warne was the first to conceive of the

solution of this problem and stands forth as the originator

of automatic tractor control of tandem disk harroivs.

. Brief Resume Of The File History Of The Patent In Suit

The importance of the invention of the Warne patent

in suit may l)e better understood if consideration is given

to the history of the application which finally resulted in

ihe issuance of the patent. As is shown by the file wrapper

(R. 112-219) the application was originally filed on De-

cember 10, /p// and was finally issued seven years later

on December 2, 1924. The file history discloses that dur-

ing the prosecution of the case the application was involved

in several interferences, and it is interesting to note that

one of these defendants. The Killefer Manufacturing Com-

pany, was a party to one of these interferences (R. 175,

183) and that other prominent and well-known implement

manufacturers throughout the United States—such as

International Harvester Company, of Chicago, Illinois

(R. 175, 178, 182); Massey-Harris Harvester Company,

of Batavia, New York (R. 175, 178, 182); J. I. Case

Threshing Machine Co., of Racine, Wisconsin (R. 184);

Brenneis Manufacturing Co., of Oxnard, California

(R. 184); Moline Plow Company of Moline. Illinois
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(R. 184) ; Ohio Cultivator Company of Bellevue, Ohio

(R. 215) ; were, among others, all parties to certain of said

interferences.

The record of the prosecution of the case and of these

several interferences discloses the fact that the invention

was scrutinized and analyzed by the Primary Examiners

in charge of the general prosecution of the case and by the

Examiner of Interferences and the Law Examiner in

connection with the interference matters, as well as by a

large array of manufacturers and their respective patent

counsel, including these defendants and their present

counsel.

Explanation Of The Machine Described In The Patent In Suit

The Warne Harrow as disclosed in the patent in suit

(R. 326-341) consists generally of a pair of front gangs

indicated in the drawings by the numerals 4-4 and a pair

of rear gangs indicated generally in the drawings by the

numerals 11-11. The front gangs 4-4 are flexibly con-

nected to a front draft frame 1-2 by means of draft con-

nections 5-8. The rear gangs are flexibly connected to-

gether by means of a frame 13 which is pivoted to the

gangs at 14.

The objective of the invention is generally to provide

a draft means in co-operation with gangs whereby the

position of the front and rear gangs may be simultaneously

and equally angularly adjusted with respect to each other

from the parallel position shown in Fig. 1 to the angular

position shown in Fig. 2, or to any intermediate anp;ular

position.
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The arrangement of the draft members to accomplisli

the functions of tlie invention are as follows:

'I'he draft bars 16 are pivotally mounted at 16a on the

inner ends of the rear gangs 11 and extended to and are

pivotally mounted on the member 1, so that the member 16

and the members 5-8 and the members 1-2 are at all times

fixed in their longitudinal position in respect to each other

and are designated in the specifications of the patent as

"fixed draft members."

Draft members 30 are pivotally connected with the

gangs 11 at points near the outer ends of the gangs

as at 31a. The draft members 29 are pivotally con-

nected to the inner ends of the front pair of gangs

as at 29a. The members 29 and 30 are pivotally con-

nected to a head 18, which is slideable upon a stub pole

3 which is rigidly connected to the front frame 1-2. It will

be apparent that if this sliding member 18 was not locked

in position relative to the stub pole 3, means could be

applied thereto to slide it along such stub pole 3. Inasmuch

as the members 16, 5-8 and 1-2 and the stub pole 3 are at

all times fixed with respect to each other, it will be apparent

that a sliding movement of the member 18 on the stub pole

3—no matter how induced—would act to cause the mem-

bers 29 and 30 to either push or pull on the inner ends of

the front gangs and the outer ends of the rear gangs. Such

action would cause the front gangs to pivot on their con-

nections with the members 5-8 as at 9a and cause such

gangs to angle, and would cause the gangs 11 to pivot on

their pivotal connections 16a and also angle but in the

opposite direction. Since the pivot points 9a and 16a

remain fixed in respect to each other at all times, this
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pivotal action would cause the gangs to leave the parallel

position shown in Fig. 1 when the head 18 was moved

rearwardly along the stub pole 3 and cause the gangs to

assume the angles shown in Fig 2 or some intermediate

angle. Vice versa, if the gangs were in the angles shown

in Fig 2 and the head 18 was moved along the stub pole 3

in a forward position, the gangs would be pulled from the

angle of Fig. 2 to the straightened position of Fig. 1 or to

some intermediate position at the selection of the operator.

To effect the sliding movement of the head 18 and the

stub pole 3, Warne has provided a bar 19 (See Fig. 9)

which is provided with a slot 19a. A pin 18a is secured

to the sliding block 18 and projects through the slot 19a.

As a continuation of the bar 19 and integral therewith,

there is a draft clevis 20 to which a tractor is adapted to

be connected in a manner shown in Fig. 6. This clevis 20,

as shown very clearly in Fig. 9, has on one of its inside

faces a rack 20a. A vertical shaft 21 is mounted in a

journal 23, fixed on the stub pole 3, and a journal 26 sup-

ported from the members 2 by braces 25. This vertical

shaft has on its lower end a pinion 24 which engages or

meshes with the rack 20a, as shown clearly in Fig. 6.

Fixed to the upper end of the shaft 21 is a ratchet wheel

22a. In the top bearing 26 of the shaft 21 is mounted a

pawl 27 as shown clearly in Fig. 7. This pawl is normally

spring pressed into engagement with ratchet wheel 22a,

and may be disengaged from such ratchet wheel by the

operation of cam headed lever 28, vchich is pivotally con-

nected to the stem of the pawl 27 at a point outside the

head 26, the cam on the lever 28 acting against the head

26 so that the action of the lever 28, when moved to the
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position sIkhvii in Vv^. 7, will withdraw the pawl from the

ratchet and allow such ratchet to move freely with the

shaft 21. The ratchet and ])avvl, just descrihed, throuc^h

its co-operation with the rack and pinion 28-24, serves to

lock and release the bar 19 and clevis 20 and to control the

desired movements of that bar and, therefore, of the slid-

ing head 18.

In addition to the ratchet 22a on the top of the shaft 21,

there is provided a hand wheel 22 which may, under certain

circumstances, be used to rotate the shaft 21, but which

action is of no material concern in this suit.

With the construction just described, the machine is

capable of four principles of operation

:

1. By application of the draft force to the harrow frame

1-2, with the sliding head 18 left free to move on the stub

pole, the drag of the soil on the disks as the harrow is

moved forward or liackward will cause the gangs to be

straightened or angled according to the direction of the

movement.

2. With the draft force applied to the clevis 20 and,

through it to the sliding head 18, and with these elements

left free to slide on the stul) pole, the draft force can be

used to /wsitk'iiy shift the gangs from angular to parallel

positions.

3. For the purpose of varying the degree of adjustment

of the angles of the gangs, the operator may control same

from his seat on the tractor.

4. The angle of the gangs to varying positions can be

manually handled through the medium of the hand wheel

22, if desired.
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The first three of the foregoing modes of operation are

involved in tlie issues of the present controversy, but the

fourth is not.

Describing now in detail the first mode of operation.

We will first assume that the gangs are in the parallel

position shown in Fig. 1 and the operator desires to angle

the same. In this position the clevis 20 is then in its ex-

treme forward position and the pin 18a of the head 18 is at

the rear of the slot 19a. See Fig. 5. The operator backs his

tractor. The tractor force is then applied to the clevis 20

and moves the draft bar 19 backward, the pin 18a sliding

through the slot 19a, while the other parts of the implement

remain stationary. During this operation the gear rack

20 rotates the pinion 24 and the shaft 21 and the pawl 27

snaps freely around the ratchet 22a, since the inclined faces

of the ratchet and pawl are moving against each other and

allow this action. When the operator has backed as far

as he deems necessary to get the proper angle for the gangs,

he then drives the tractor forward. The vertical faces of

the pawl 27 and ratchet wheel 22 then engage and, by

reason of this, rotation of the shaft 21 is arrested and,

consequently, the ratchet 20a can not advance but is locked

stationary with respect to the stub pole 3. Therefore, the

clevis 20 and the bar 19 and the stub pole 3, together with

the frame 1 and 2, draft bars 5 and 8 and draft bars 16,

all move forward as a unit. Since the movement of the

bar 19 in the backing movement has moved over the pin

18a, the pin is free to move in the slot 19a toward the rear

end thereof and allow the head 18 to float or slide relative

to the stub pole 3. Therefore, with the forward movement

of the fixed draft frame and draft bars, as described, the
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resistance of the earth on the inner end of tlie front ^an|:^s

and on the outer ends oi the rear gangs wiU hold those ends

of such gangs retarded and they will drag hackward under

ihe soil resistance, pulling the head 18 with them through

the medium of the movahle draft bars 29 and 30. This

action will continue until the ])in 18a again reaches the rear

end of the slot 19a. When this occurs, the draft of the

tractor will then be applied to the sliding head 18,- as well

as to the members 20, 19, 3, 1-2, 5-8 and 16, and the entire

implement will move forward with the gangs in the angled

position. This operation is described in the patent at page

4, lines 20-55 (R. 337).

Having thus moved the gangs from relative parallel

to relatively angular position, the operator may straighten

them again in the following manner : The tractor is backed

and a reverse operation to that above described takes place.

In other words, the bar 19 again moves over the pin 18a

and the parts 20, 19, 3, 1-2, 5-8 and 16 move back bodily.

The head 18, by reason of the displacement of the pin 18a,

is free to float forward on the stub pole 3 and the resistance

of the ground against the back of the inner ends of the

front gangs and the back of the outer ends of the rear

gangs retards the movement of these ends of the respective

gangs and, through the medium of the draft bars 29 and

30, causes the head 18 to slide or float along the stub pole

3 until the pin 18a is arrested in its movement by its en-

gagement with the front end of slot 19a. whereupon the

gangs Vv'ill again be parallel and the entire implement would

then be capable of being backed bodily with the gangs in

that position. If he wishes then to maintain the parallel

relation^-diip of the gangs, he releases the pawl 27 froin the
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ratchet 22a and pulls tlie clevis 20 and bar 19 forward

until the rear end of the slot 19a again engages the pin

18a, whereupon the entire implement will then move for-

ward as a whole with the gangs in such parallel position.

In either the angling or the straightening of the gangs

by the foregoing modes, any intermediate position between

the parallel position and the extreme angled position may

be determined by the distance the bar 19 is moved over

the pin 18a.

It will be apparent that if this slot 19, which is an added

feature of Warne—not used by the defendant, Killefer,

—

were done away with and clevis 20, bar 19 and pin 18a

were all rigidly connected in fixed relation, then a move-

ment of the clevis 20 and bar 19 in one direction would

directly pull the gangs into angle and, in the opposite direc-

tion, would directly push them into straight position. The

gangs may, however, even with the slot present, be pulled

from angular position to straight position by releasing the

pawl 27 from the ratchet wheel 22a. This will cause the

forward pull of the tractor, when the parts are in the posi-

tion shown in Fig. 2, to cause the clevis 20 and draft bar

19 to bodily pull the pin 18a and the sliding head 18 along

the stub pole 3 and bring the gangs back into angle under

the positive forward tractive force of the tractor since,

under these conditions, the members 3, 1-2, 5-8 and 16

would be held stationary by the retarding action of the

ground resistance against the front of the outer ends of

the front gangs and against the front of the inner ends of

the rear gangs, and allow the tractor to positively pull on

the bars 29 and 30 to pull on the inner ends of the front

gangs and the outer ends of the rear gangs to return them
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from anc^ular tf) parallel position. This last o])cration is

described brielly by the paleiitee on pa^iL^e 4, lines 72-85

(R. ^?^7).

Brief Of Argument

Plaintiff's excei)tions to the Master's Report relate

])riniarily to the finding of non-infrin^enient.

It is respectfully subniiUed that there is manifest error

in the very restricted scope accorded to the Warne patent

at bar and in the consequent restricted interpretation

placed on the claims to find absence of infringement in

defendant's structure, all unwarranted in view of the true

position of Warne's invention in the art of tractor disk

harrows and the plain meaning of the claims declared on

and particularly those claims to which the issues are now

limited, as to the structural organizations to be considered

as legitimately covered thereby.

It is apparent that the Master, upon consideration of

certain evidence in the record tending to show that the

Warne patent was not for an invention of the broadest

pioneer type, arrived at the conclusion that it was therefore

of extremely restricted scope, without correct perception

of Warne's invention and without giving due consideration

to the facts in the Warne record of prosecution in the

Patent Office which show clearly that the Warne invention

was consistently regarded there, when under ex-parte

prosecution and when under attack from later applicants

in interference proceedings, as an invention of broad scope

involving a novel concept covering automatic control of

tandem disk harrows through use of draft power.
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The prior art submitted in evidence here is the same,

as to all ])ertinent patents, as was before the Examiners

in the Patent Office who passed on and allowed the claims

declared on and they are accordingly entitled to the scojie

plainly intended by their language, without the restrictions

on meaning and scope sometimes imposed by sul^mission

in evidence of pertinent prior patents that were not under

consideration during prosecution of the application for

patent. Therefore, in the case at bar the Master should

have viewed the claims through the eyes of the Patent

Office Examiners. He should have seen, as they did, that

although single, or two-gang, horse drawn disk harrows

with draft actuated shiftino- mechanism were old as evi-

denced, for instance, by the patents to Glass No. 427,854,

May 13, 1890 (R. 406, Dfts' Ex. F6), and Stoddard

No. 369,300, Aug. 30, 1887 (R. 286, Pltff's Ex. 12) and

manually angled tandem disk harrows had been known for

many years, as evidenced by the patents to Lathrop

No. 1,073,438, Sept. 16, 1913 (R. 312, Pltff's Ex. 14);

Waterman, No. 1,081,918, Dec. 16, 1913 (R. 554, Dfts'

Ex. F21); and Cameron, No. 1,223,145, April 17, P)17

(R. 388, Dfts' Ex. F3) ; and although automatic or draft

actuated gang angling mechanism is obviously more impor-

tant and more necessary on tandem harrows because of the

greater resistance of the four disk gang to a shift than the

two-gang, nevertheless, the record shows that no one

solved the problem of providing an organization capable

of such automatic operation. This fact coupled with the

fact that Warne was awarded priority of invention over

several later applicants for patents on such devices, as

evidenced by Warne's file wrapper (R. 176-179-216 Pltff's
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Ex. 10, i)a])ci-s 22, 24 and 42), indicates that Warnc ful-

filled a loiiLi fell want in the art and thai the advent oi his

automatic tandem tractor disk harrow was the stimulus

that activated later inventors.

The Master Gave Too Comprehensive An Eflfect To The
Decision In Interference No. 43,841 In Determining

Scope Of The Warne Invention

A claim had hecn allowed to Warne hy the primary

examiner heforc institution of the interference proceedings

ahove mentioned, which reads as follows

:

"A cultivator comprising a front pair of implement
gangs, a rear pair of implement gangs, a draft device,

and means operative by pulling of the draft device to

shift the inner ends of the gangs of the front pair and
the inner ends of the gangs of the rear pair relatively

in opposite directions,"

This was an extremely broad claim covering any means

in which the broad concept of swinging tandem gangs

respectively in opposite directions by traction might be

embodied, but in a non-automatic form and without defin-

ing the Jiicans of Warne's other claims, i. e., the relatively

fixed and movable draft connections whereby the four

gangs will be simultaneously adjusted in equal degree as

will be discussed later, Tn such interference proceedings,

the usual strenuous efforts of counsel for the junior parties

to find somewhere more publications that will serve to

anticipate the dominating claim of the senior, or first in-

ventor, resulted in the introduction of the patent to LaDow
No, 415,113 (R, 434, Dfts' Ex. F9) and the patent to

Teschner No. 479,476 (R. 302, Pltff's Ex. 13) into the

record, with tlie result that the all comprehensive claim

involved was declared unpatentable /// terms over these
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patents, Init declared patentable over patents showing draft

actuated single harrows, such as in Stoddard No. 369,300

taken in connection with others showing tandem harrows

having the gangs shifted hy hand, such as in Lathrop

No. 1,073,428, the Law Examiner, in discussing the Wat-

ters motion to dissolve holding as follows with regard to

such combined disclosures of prior patents (R. 236-7) :

The motion also presents the patent to Clark, No.

514,210 in connection with either of the patents to

Bramer, No. 247,476 and No. 297,666, or Stoddard,

No. 298,911, Thomson No. 252,210, and No. 359,909,

Stoddard, No. 312,772 and No. 369,300, Glass, No.

427,854, or La Dow, No. 451,421. The patent to

Clark shows two pairs of implement gangs adjustable

from an angular position to a position at right angles

to the line of draft by hand levers. It is argued that

no invention is involved in substituting the automatic

draft-operated means of the other patents for the hand
operated means of the Clark patent. The remodeled

construction is suggested in the light of the clear dis-

closure of the pending applications. Apart from such

disclosure it is extremely doubtful if the proposed

combination would be obvious to persons skilled in the

art, and as the contribution to the art is a real im-

provement in tandem harrows the issue should be held

patentable over the suggested combinations of patents.

(Italics ours.)

Later in the decision in discussing the Cady motion, the

Law Examiner amplifies his position and opinion that this

combination of prior patents does not negative invention

in the Warne disclosure, when he says (R. 238-9) :

The motion of Cady proposes a combination of

references, one taken from the first group cited in the

motion of which the Willis patent is typical, and an-

other taken from the second group cited, of which that

to Stoddard, No. 369,300, is typical. The first group
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is cited to illustrate the common practice of simulta-

neously adjusiin.c; tlie inner end of the front and rear

pairs of i^ani^s in opjxisite directions. The second

group illustrates the conuiion practice of anijularly

adjustiui^- the i^angs of a nuiltiple ganj^- harrow by

power applied to the draft element. The Willis patent

is not available against Warne as a prior publication,

and the patent to Lathrt^p will be used as the typical

patent. The harrow therein disclosed has front and

rear gangs angularly adjustable, but the adjustment

is by manual means. The Stoddard patent Xo. 369,-

300, shows the adjustment by power applied to the

draft element, but there are no front ami rear imple-

ment gangs in taiidem arrangement. The ap/'lieation

of draft operated adjusting means to tandem harrozi's

is evidently desirable, but if it zvere obz'ious as alleged

it zvould seem the prior art zvould haz'e eontained sonw

form of draft operated adjusting means for a tandem

harrozi' prior to the entry of applieants into the field.

To go back after one lias been shozvn liozi' to construct

the dcz'iee a)id assert that anyone could make it zi'ith-

out inz'ctitire effort from tlie disclosure in separate

patents of parts of the combination is not difficult, bu.t

tlie patoitability of a combination is dependent upon

a }iczi' co-opera! iz'C relation of elements and not upon

the novelty of any element, and the complete combina-

tion zi'itJi its co-operative relation of elements is not

found in the patents cited by Cady. nor is the proposed

substitution of elanents deemed obvious. Since the

patents discussed are typical of their respecfiz'c

groups, discussion of the other patents appear unnec-

essary. (Italics ours.)

A certain type of construction corresponding to the

teachings of the LaDow and Teschner patents was. because

of the claim declared unpatentable thereover, emancipated

from the scope of any claims that might be allowed to

Warne and claims equal in scope to that declared unpatent-

able and afterwartls cancelled were not thereafter wanted
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to him. It is error to hold, however, that Warne was pre-

chided from obtaining vahd claims of iiifcrmcdialc scope,

belonging in the zone between the general or broadest

principle of disk gang movement by traction found in the

prior art, and the specific arrangement of details, neces-

sarily defined in claims capable of being infringed only by

substantial duplications of the patented structure, which

are the rule in patents relating to a thoroughly developed

art. Such a holding contravenes the established order of

things and if sustained would render precarious the rights

of those inventive geniuses who play so important a part

in our industrial progress.

Despite the prior art, Warne still remained the inventor

of the first practical and successful tractor operated auto-

matic tandem harrozv and was still entitled to claim

broadly the distinguishing features of construction in

which his invention might be embodied. Any claim defin-

ing something distinguishing patentably from what is

found in LaDow or Teschner is therefore a valid claim in

the Warne patent and any structure embodying the Warne

invention and defined by such a claim is an infringement

of it. Once his claims were made to distinguish the struc-

tural organization characterizing his invention from the

structures of the prior art, they stood entitled to a rang;e of

equivalents commensurate with an invention at the head

of its class, even though secondary from the broadest,

pioneer standpoint. He stood as the pioneer inventor in

automatic tractor tandem disk harrows and entitled to the

full measure of protection the language of his claims is

intended to give. As said by the United States Supreme

Court in Continental Paper Bag Co. I's. Eastern Paper
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Bag Co., 210 U. S. 405, 415, "It is manifest, therefore, that

it was not meant to decide that only pioneer patents are en-

titled to invoke the doctrine of equivalents, but that it was

decided that the range of ef|uivalents depends upon and

varies with the degree of invention." See also, Lamsoii

Consolidated Store Service Co. vs. Hillman, 123 Fed. 416,

423, and Berry vs. Fuel Economy Engineering Co., 248

Fed. 736.

An analysis and comparison of the Warne claims de-

clared on in this action with reference to the claim in inter-

ference, most clearly demonstrates the fact that the Warne

claims are of a broad scope and are entitled to an interpre-

tation which will place them in the position of covering

the l)asic idea of the angling of all four of the gangs of a

tandem harrow, simultaneously and to an equal degree,

by the tractor, and controlled from the operator's station

on the tractor.

The limitation of the Warne claims then must stop when

there is reached a definition of the means which avoids the

broad expression set forth in the interference claim, that

is—the "means' are undefined in the interference claim,

and would include anything which would cause angling by

traction, but in Warne the means is defined as "draft

'connections between the gangs movable relative to each

oilier through the relative movements of tJie tractor for

relatively adjusting said gangs."

Claims definino- such draft connections alreadv stood

allowed (R. 154-164) in the Warne application before the

citation of the LaDow patent and were still held to be

patentable by the Patent Office after LaDow was cited.
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and further claims based on such draft connections were

subsequently added and also adjudged patentable over

LaDow as well as over the other prior art of the character

introduced into this action by the defendants.

These relatively fixed and movable draft connections,

associated with the tractor and the tandem gangs, serve to

transmit force derived from the movements of the tractor,

simultaneously to the front and rear gangs in such manner

as to impart the same degree of angular movement to each

of the gangs. This function is new. It is not present in

any of the organizations of the prior art. In LaDow
415, 113, (R. 434) there is no organization nor operation

of the draft connections which embody the Warne principle

of operation and control. LaDow must first withdraw the

pins p and c by hand. This action entirely releases the

outer ends of the front gangs from any connection with

the links CC and the inner ends of the rear gangs from

any connection with the draft rods BB. These loose ends

then have no connection whatever either between them-

selves or with any draft connections. Therefore, when

draft is applied to beam A, a free, individual, uncontrolled

and undirected movement of the gangs is had due to the

resistance of the ground against these loose ends with no

(regulated degree of movement with respect to each other

or to the draft bars B. There is nothing present in the

organization capable of imparting a simultaneous action

to the gangs to assure their movement simultaneously to

an equal degree. In practice, therefore, there is no assur-

ance that all the gangs will take the desired angle relative

to each other, which is important to attain the practical

and efficient effect desired either in the intended workinsf
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or non-working- ]^osilion of the i^an<^s. Tn Ijacking against

(lie beam A vvlicn the gangs arc loose, in addition to the

unbalanced control of tlie loose gangs, the ground resist-

ance would obviously tend to swing the two pivoted bars D

away from each other in a spreading manner, which action

would further tend to unbalance the force acting on the

gangs and im|)art une(|ual movement between the gangs.

It will be obvious that there is no possibility of controlling

the LaDow harrow automatically and from the seat of a

tractor without the operator leaving his seat.

Thus Warne is entitled broadly to his new defined com-

Ivination and any device having the gangs flexibly con-

nected by draft members which have relative movement

with res[)ect to each other, and which draft connections

are so connected with each other and with something con-

trolled by the tractor movement that the relative movement

of the tractor will relatively move the draft connections

to simultaneously angle or straighten the gangs in equal

degree, comes squarely wnthin the scope of the \\^arne

claims declared on.

The claims are entitled to their broadest scope in this

regard and anything on which the claims are readable and

which will accomplish the same result must of necessity

infringe the claims.

The Features Of The Warne Invention In Issue

1. The most prominent distinguishing feature of the

Warne invention is the presence of means capable of trans-

mitting force derived from the movements of the tractor

simultaneously to the front and rear gangs of disks in such
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manner as to impart the same degree of angular movement

to each of the gangs.

2. Another important distinctive feature of the Warne

invention is the presence, in addition to the foregoing-

feature, of a positive connection of the tractor to a device

forming part of the movable draft means, and such as the

sliding head 18, for transmitting movement of the tractor

positively to the gangs and converting that movement into

a gang angling force, irrespective of bodily or translative

movement of the harrow as a whole, v/hereby gang move-

ment is efifected independently of soil resistance.

3. Another important feature is the combination with

either of the foregoing features, of means for varying the

angles to which the gangs may be adjusted.

4. A further distinctive feature of the Warne invention

is the presence of means associated with gang angling

means and controllable from a point removed from the

harrow whereby the draft force of the tractor may be

availed to adjust the gangs from the operator's station on

the tractor.

The above enumerated four features constitute the sub-

ject matter of the issues in the present case.

Each of these features is covered separately in the patent

claims now placed in issue, and each feature is found in

the defendant's harrow.

The following is a statement of the organizations of

mechanical elements which embody the inventive concepts

set forth in the foregoing paragraphs. In such statement

are also identified the claims defining the organizations

embodying the respective concepts.
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Stalement Of Mechanical Organizations Embodying Above
Concepts And Designation Of Claims

Covering The Same

A. The conil)in,-iti<)n of disk gangs arranged in tandem

and having two sets of draft connections, one set connected

to the tractor and niovaljle fore and aft with respect to the

otlier set, the members of each set so llexiljly connected

to the disk gangs and to each oilier as to allow for relative

angular movement of the gangs by the tractor, and mov-

able by the forward and backward movement of the tractor

for shifting one set of draft connections, whereby the tan-

dem gangs will be simultaneously and equally shifted on

their connections with the other set of draft connections.

Covered by claims 1, 2, 5, 23 and 24 declared on.

B. The association with the organization defined under

A of means interposed between the movable draft con-

nections and the tractor, such as parts 18, 18a and 19 and

20, so that the movement of the tractor in one direction

will transmit the draft force directly to the movable draft

connections and gangs to positively efifect their angular

movement. Covered by claims 26 and 29.

C. The association with the organizations defined under

either A or B of a provision for varying the degrees of

angularity imparted to the gangs. Covered by claims

29 and 31.

D. The combination with any of the foregoing organi-

zations of a device such as the ratchet 22a and pawd 27

and lever 28, operable from the operator's position on the

tractor to control the functions of such organizations in

the angling of the gangs. Covered by claim 46.
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It was no doubt a realization of the true legal scope of

the Warne claims that induced defendants to make an

attempt to fortify the prior art by attempting to so modify

the harrow of the Waterman Patent No. 1,081,918 (R. 554,

Dft's Ex. F21), as to give it the semblance of a draft

operated disk harrow.

The Structure Of The Waterman Patent Obviously Does Not
Anticipate The Warne Invention

Great stress has been laid upon the Waterman patent

by counsel for defendants in their attempt to invalidate and

for limiting the scope of the Warne patent and also by the

Master in concluding that the Warne claims are limited

in scope. It is quite difficult for plaintiff to understand

why this patent should be given such importance in con-

nection with this subject. This patent is of no greater

pertinency than a number of other patents in the record.

See for instance Lathrop, No. 1,073,428 (R. 312, Plain-

tiff's Ex. 14), and Cameron, No. 1,223,145 (R. 388, De-

fendant's Ex. F 3).

The Waterman disclosure presents nothing more than

one of the several examples of a manually operated tandem

disk gang shown by the prior art. It is not pertinent

either as an anticipation of the Warne structure nor in

support of any theory of limitation of the scope of the

Warne claims, for the following reasons

:

a. The face of the patent clearly discloses that its struc-

ture is adapted solely to manual adjustment of the gangs.

No automatic adjustment of the gangs through tractor

movements was provided for nor intended nor conceived

of by the patentee, and in fact the structure is incapable
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of being made useful for the practical and successful auto-

matic and simultaneous adjustment of all four gangs and

to an equal degree, as will he later pointed out.

1). This Waterman patent was before the Patent Office

during the prosecution of the Warne application and was

recognized by the Examiner as being one of a number of

the prior tandem harrows having manual control. See

R. 147, Plaintiff's Ex. 10, Paper No. 6, where the'Exam-

iner after citing this patent refers to it as being one,

"Where the gangs and iheir draft connections are adjusted

manually."

c. The Waterman structure is no more effective for

automatic adjustment of the gangs simultaneously and to

an equal degree by tractor movement than others such as

the Lathrop and Cameron patents supra. As a matter of

fact, the structure of the Cameron and Waterman patents

are quite similar and the Law Examiner discussed both the

Lathrop and Cameron patents and held that they did not

teach the arrangement of parts permitting the function of

simultaneous adjustment of the gangs by tractor control

either alone or in conjunction with other prior art patents

showing single gang harrows operated by draft force.

(Pages 20-21, supra.).

d. Counsel for defendants when appearing in the inter-

ference proceedings did not appreciate nor recognize in

the Waterman patent any structure or function similar to

Warne. This patent was before them in the Patent Office

proceedings but they did not rely on same or stress it in

moving to dissolve the interference on the grounds of non-

patentability. If the position now taken by them as to the

pertinency of this reference is tenable, they should then
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have recognized it as better reference for the pui pose of

dissolving the interference than any otlier ])ri()r paieni

which they did rely upon.

The controlling rules of law under these circumstances

have been aptly summed up by the Circuit Court of Appeals

for the 6th Circuit as follows

:

"We recognize that prior patents are part of the

prior art only by what they disclose on their face . . .
;

that prior accidental production of the same thing,

where the character and function were not recognized

until the invention of the later patent, does not effect

anticipation . . , . ; and that anticipation is not dis-

closed by a drawing which only incidentally shows a

similar arrangement of parts, where such arrange-

ment is not essential to the first invention, and vv^as

not itself adopted and used to perform the function

which it performs in the second invention, and where

the first patent contains no suggestion of the way in

which the result sought is accomplished by the second

inventor."

Fiiltoji Co. z's. BisJiop & Babcock Co., 284 F.

774, 777.

Waterman Discloses Only A MANUALLY Controlled

Harrow Of A Type Common In The Prior Art

Referring to the drawings in the Waterman patent

.which are here reproduced in this brief. Plates C and D,

for the convenience- of the Court, this harrow consists of

a tongue 1 secured rigiaiy-.to which is a cross bar 4. On

the cross bar 4 are provided re arwardly extending ends 5

and draft hooks 6. The tongu g 1 and the draft hooks 6

clearly indicate that this Watei!-nian harrow is intended as

a horse drawn implement, the singletrees to be connected

into the hooks 6 in the well-kruown old-fashioned manner,

one horse operating on each s-.j^e of the tongue 1 and the

driver riding on the seat showr-^ clearly in Fig. 2.
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PLATE D

L. E. WATERMAN
HARROW.

APPLIOATIOH FILED APE. 10, 1913..

1,081,918. PatentedDec. 16, 1913.

3 8E£ET3-SHE£T 2.
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One of the front gangs is pivotally connected to one

extension 5 and the other front gang is pivotally connected

to the other extension 5. These pivotal connections ar

near the outer ends of the front gangs. An arched rod 30

is pivotally connected in the rear end of the tongue 1 and

a cross bar 36 is rigidly connected to the rear end of the

rod 30. This cross bar 36 supports a pair of diverging

links 31 at the rear end of each of which is pivoted one of

the rear gangs of the harrow. These pivotal connections

ej

J

\
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arc near llie inner ends oi the rear gangs. Each front

gang of the implement is connected to its tandem rear gang

by a rod 32 extending from a point near tlic inner end oi

llic front gang to a point near the outer end of tlie rear

g'lng.

On each side of the tongue 1 is a segment bracket 8 over

vvliicii moves a hand Ic7'cr 25. Each lever 25 has a com-

mon thumb catch with its respective segment. From the

bottom of each lever a link 27 extends for pivotal connec-

tion with the inner end of one of the front gangs.

It is to be noted that in this Waterman patent we have

two independent sets of tandem gangs, one set on each side

of the center line of the implement, and each having its

own individual hand conlrollcd Ici'cr for adjusting the

angle of the set of gangs contr(^lled by such hand lever.

Waterman conceived of nothing but manual control for

the shifting of the gangs by these levers. In his specifica-

tion (R. 558), lines 84 to 88, he says: "Hand levers 25

pivoted to segments 8 by bolts 26 have common thumb

catch engagements with the segments and a link 27 pivot-

ally connecting their lower ends with the inner bars 35 of

the forward gangs."

Further on in his specification (R. 559), lines 15 to 21,

he says : "To move one set of gangs to an angled position

lever 26 (obviously should be 25) is swung forward,

swinging the front gang by link 27 on its pivot axis and

which by its connecting bar 32 swings the rear gang to an

angle opposite that of the front gang, as the gangs are

pivoted at diagonally opposite ends."
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There is no suggestion and no evidence of intent on the

part of Waterman that his gang adjustnient could l)e or

would l)e accomplished by the relative movements of the

tractive force which, in his instance, would be the horses.

The showing of the drawings clearly indicates hand con-

trol. The specification clearly defines hand control. Fur-

thermore, the structure as shown in the patent without

modification or rearrangement of parts is not capable of

practical or successful use as an automatic tractor con-

trolled harrow nor could all the gangs be simultaneously

angled in equal degree through the relative movements of

the tractor. To accomplish such objective it would be

necessary that the operator grasp both levers 25, one in

each hand, and release the thumb catches and hold them in

that position, while at the same time driving the tractor

forward or backward, as the case may be. It will be obvi-

ous that it would be impossible to perform both operations

successfully since as the operator's hands were engaged

in the manipulation of the levers they could not be useful

in driving the tractor and vice versa. Assuming the at-

tachment of a tractor to the implement, which was neither

intended nor thought of by the patentee, it would be highly

impractical, if not entirely impossible, for the operator to

leave the controls of his tractor, turn backward and reach

over and release both thumb catches and keep a grip on

both levers and at the same tin;e try to manipulate the

tractor to drive it in either a forward or backward position.

Should one set of gangs on one side of the center line of

the implement be moving in a little heavier soil than those

on the other side, it would be further necessary fcjr the

operator to resist the tendency to an unequal movement
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of the gani;s. Those in hard (hit would tend to exert

(^reater pressure aL;"ainst one level" than those in soft rlirt,

with the result that the o])eiator would have to manually

resist the addilional pressure against that corresponding

lever in order to attain an e(|ual adjustment of the gangs.

Assuming further the ahsolute release of hoth thumh

catches on the levers from engagement with their respec-

tive segments and held in such released position hy rings

or the like around the hand gri])s and the operator discon-

tinuing to maintain his gri]) upon the levers, if one set of

gangs on one side of the center line was in hard dirt and the

other on the other side of the center line was in soft dirt,

the levers would vi1)rate relative to each other and no posi-

tive, adequate or ef(ual angling of the gangs could be

assured in cither a forw\'ir(l or backward movement of the

implement.

Another point worthy of consideration is the fact that if

Waterman had intended or had any appreciation of the use

of tractive force to adjust his gangs he would not have

provided his long hand levers which require the operator to

swing with them bodily from one position to the other

—

rather would he have provided a simple pivoted dog releas-

ing lever as in Warne or in the later Killefer device.

Warne's teaching is not that of an independent hand lever

on each set of tandem gangs but is the teaching broadly of

a unitary draft appliance so organized with the draft ele-

ments of the gangs that with the release of the holding-

catch on the draft appliance and the forward and back-

ward movement of the tractor the draft elements will auto-

matically and simultaneously shift and positively adjust

all the gangs at one time and to an equal degree.
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Thus it is clearly established that the Waterman liarrow

as constructed, shown and described and capable of being-

made use of in strict conformity to the drawings and

description of the patent was not intended and could not

be successfully used according to the teachings of Warne.

It is incumbent upon the defendants to show that the

Waterman harrow, prior to the advent of Warne, was

appreciated as capable of being made useful in performing

the functions of Warne to such an extent as to create a

well understood practice capable at any time of being-

resorted to and that it is not something the adaptation of

which to the Warne structure and principle of operation is

incidental, indefinite and fugitive and which is only now,

after Warne has taught how to do it, been hunted up,

seized upon and brought forward merely to meet the

exigencies of the present case. Fillfoil Co. vs. Bishop ct. ah,

supra.

In an efifort to discharge this burden and to add some-

thing to the prior art already considered and discarded by

the Patent Office officials, the defendants built a recon-

structed and reinvented Waterman harrow (R. 602-612)

and staged a demonstration thereof before the Master.

The Reconstructed And Re-invented Waterman Harrow Used
At The Demonstration Cannot Be Made Useful

As Part Of The Prior Art

It will be recognized of course that a local demonstration

of short duration never meets actual field conditions and is

nothing more than a theoretical illustration. The dem-

onstration under these conditions could illustrate nothing

more than is already obvious from the face of the Water-

man patent itself, as we will shortly point out, had the
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PLATE E
HAND LEVEF^S and

HITCH or WATERMAN As
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Hand ^ripi> on froni

instead of back of levers

Rofchet to replace

Se<5KKien+ 3

Clevis affocHed in

place of loud tonoue

GAM6S IN
HON -WORKING POSITION

Rin6s t^o hold doos reiea&eol

Starting poi.ition of levers

subsfanfially vertical to bring

them nearer fracior.

Levers boiled fooefh&r here

&o they would move

as a unit

GANGS IN WORKING POSPTION
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structure strictly followed the drawings of the i)atent.

However, in staging the demonstration the defendants

were compelled to alter the structure and make an approach

toward the teachings of Warne in order to make use of a

tractor.

In this connection we point out that the reconstructed

Waterman harrow shown by the photographs (R. 601-

612) is not a true reproduction of the structure of the

drawings of the Waterman patent. Drawings of the for-

ward end of the reconstructed harrow are presented

here (Plate E) for the convenience of the Court in

visualizing the changes made. Sawtooth ratchets with

pawls on the levers to lock in only one direction of move-

ment of the levers were substituted for the segment brack-

ets 8 of Waterman which have the thumb catches which

wall lock in both directions of movement of the levers ; the

hand grips for releasing the pawls have been put on the

front of the levers instead of the back as in Waterman.

A clevis has been put on the end of a short stub pole in

lieu of the long pole which Waterman obviously intended

as shown by his broken line on the end of the tongue in

his drawings (Fig. 2, R. 557) and the fact that he provides

the hook 6 for the purpose for the connection of singletrees

used with horse drawn vehicles. When the levers in the

reconstructed harrow are at their extreme limit of move-

ment backward, with the gangs straight, they are almost

perpendicular to the ratchet instead of at a sharp angle

as shown in Fig. 2 of the patent. This was done to bring

them near the tractor which was to be attached to the clevis

during the demonstration. When the demonstration first

started bolts were through the lower ends of the levers at
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the point marked "hnlls" in llic photographs in order lo lie

the two levers tot^ether, and "rin^s" marked as sucli in tlic

photographs were placed over the hand grips on the levers

25 to hold the dogs out of engagement with the ratchets.

'I'he Waterman patent neither shows nor suggests any of

these modifications and additir)ns.

What The Demonstration Of The Reconstructed Waterman
Harrow Showed

The demonstration showed:

1. That l)y 1x)lting the two levers 25 together and hold-

ing the dogs out of contact with the ratchets, by placing

the rings around the hand grips, thereby leaving the links

27 free to move fore and aft, the four gangs could l^e

adjusted relative to each other with the forward and

liackward movement of the tractor, although the snap-

ping back and forth of the long projecting levers 25

under the pull of the tractor would be a highly danger-

ous and impractical practice. But Waterman did not ap-

preciate any such capability inherent in his tractor nor did

he teach or intend to bolt his levers together or to so free

his thumb catches as to gain such action. His patent men-

tions no connecting bolts and no complete freeing of the

thumb catches by rings around the hand grips, or other-

wise. Such possible changes occur to and are seized upon

by defendants uozi', after the advent of the teaching of

Warne. See authorities at pages 42-3 governing this

proposition.

2. When the rings were removed from the hand grips,

but v^nth the bolts still connecting the levers 25, if the

operator wished to angle the gangs it was required that he

leave the controls of the tractor and grasp one lever in each
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hand and hold each dog out of its ratchet, leaving the

tractor to run uncontrolled until the o^ang^s were angled.

This of course would he an impractical and unsatisfactory

procedure under field conditions. Furthermore should the

hand levers happen to lurch forwardly suddenly under the

pull of the tractor they would be quite apt to strike and

injure the hands or arms of the operator. Tt was not so

intended by Waterman nor would it make his harrow

capable of successfully functioning for the purpose of

carrying out the automatic control of Warne. It but

accentuates the fact that the Waterman structure was

essentially intended for and only usable successfully as a

manually controlled harrow.

3. Having angled the gangs under conditions prevailing

under paragraph 2 the operator could return the gangs to

non-working position by movement of the tractor. This,

.

however, could only be successfully accomplished because

defendants had substituted ratchets and dogs for the seg-

ment racks 8 of Waterman. The dogs w^ould snap back

over the ratchets under movement in the backward direc-

tion. Waterman however did not shoW' or intend to use

any such ratchets nor did he need them wnth his manual

control. Here again the defendants have introduced a

teaching of Warne to gain the result. Were this same

operation attempted by the defendants w^ith the segment

racks 8, which lock the thumb catches on the levers against

movement in either direction when the catches are engasfed

with the segment, then the operator would again have to

abandon his tractor controls and grasp each lever and hand

grip and manually hold the thumb catches out of the seg-

ment rack and his tractor would back while entirelv out
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of control, even assuming- the operator could successfully

start to l)ack the tractor and then leave the controls and

then turn hackward and grasp the hand grips of the levers

before the harrow itself was pushed out of place. Water-

man certainly intended no such awkward arrangement and

operation and under field conditions it would be silly to

attempt such an operation. Surely the automatic and prac-

tical control of Warne is not anticipated by any such awk-

ward .and wholly impractical manipulation of the imple-

ment.

4. The above discussions refer to the several operations

with the levers 25 l)olted together, a defendant modifica-

tion, suggested in the light of the Warne teachings and not

remotely suggested by Waterman. Under any of the fore-

going conditions if the bolts connecting the levers 25

together were removed there is no assurance that all the

gangs will angle simultaneously and to equal degree, since

a set on one side of the center line of the harrow might

encounter greater ground resistance than that on the other

side, and being unconnected with the other each might

assume a different angle. Warne teaches and Killefer

follows a structure in which all gangs are automatically

and sinuiltaneously angled in equal degree.

5. In no operation of the harrow in either direction was

there a direct push or pull by the tractor directly against

the gangs to adjust them as is indicated as the second mode

of operation in the Warne harrow and present in the

Killefer harrovv\ The gangs angled in either direction

solely by drag of the soil against the free ends of the gangs.

To say the Waterman patent anticipates the Warne dis-
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closure is ridiculous. It is obvious that it is incapable of

successful conversion to the Warne principles of operation

unless reconstructed in the light of the teachings of

Warne. In other words, it would be necessary to remove

the manual operating levers 25 and rearrange the draft

connections 27 into a reorganized combination, including

the fixed and movable releasably interlocked and relatively

sliding members of Warne. But, w^hen so reconstructed

in the light of the teachings of the patent in suit, the

identity of the structure disclosed in this Waterman patent

is lost and such cannot be then held to anticipate.

This Circuit Court of Appeals, speaking through Judge

Gilbert, has said:

It will not do to say that the Fisher combination
might by a slight modification be made to perform the

same functions. It is to be borne in mind that the

prior art here relied upon consists entirely of patents,

and that when it is sought by means of prior patents

to ascertain the state of the art, "nothing can be used
except what is disclosed on the face of those patents.

They cannot be reconstructed in the light of the in-

vention in suit and then used as a part of the prior

art." Na\lor v. Alsop Process Co., 168 F. 911, 94
C. C. A. 315; Prey v. Marvel Auto Supply Co., 236
F. 916, 150 C. C. A. 178;

/. A. Molir & Son i'. Alliance Securities Co.,

14 F. (2d) 799-800,

and in the same opinion on the same page the Court says:

And the presumption that a patented combination is

new and useful and embodies invention has added
force where, as here, it appears that the patents relied

upon as showing anticipation were considered by ex-

pert patent office officials. While their judgment is

not absolutely binding on a court, it is entitled to great
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weight and is to be overcome only by clear proof that

they were mistaken and that the combination lacks

patental)le novelty. Pairbanks v. Stickney, 123 F. 79,

59 C. C. A. 209; Hale & Kilburn Mfg. Co. v. Oneonta,

C. & R. S. Ry. Co., (C. C.) 129 F. 598; MacClemmy
V. Gilbert Corset Co., (D. C.) 221 F. 73; New Jersey

Wire Clofli Co. v. Buffalo Expanded Metal Co.,

(C. C.) 131 F. 265.

Our Supreme Court has said

:

It is not sufficient to constitute an anticipation that

the device relied upon might, by modification, be made
to accomplish the function performed by the patent

in question, if it w^ere not designed by its maker nor

adapted, nor actually used for the performance of

such functions.

Topliff V. Topliff, 145 U. S. 156-161.

The Waterman patent is so o1)viously a manually con-

trolled tandem harrow, and it is further so oljvious that

the patentee never adapted it or actually used it to perform

the functions of the Warne type automatic harrow, thai

irrcspecfii'c of the so-called dcnioiistration, it comes well

within tlie rule stated by the Supreme Court in the well

known case of Topliff i\ Topliff, supra.

Also sec Slcelly Oil Co. v. Uuii'crsal Oil Products Com-

pany, 31 F (2d) at page 431, where the Circuit Court of

Appeals for the Third Circuit said

:

Inferences as distinguished from disclosures, espe-

cially when drawn in the light of after events, cannot

be accepted as a basis of anticipation.

A patent relied upon as an anticipation must itself

speak. Its specification must give in substance the

same knowledge and the same directions as the specifi-

cation of the patent in suit.
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The Waterman patent and the reconstructed Waterman

harrow therefore added nothing to the prior art effective

against the scope of the Warne claims and the Master has

rightly found, in his Report (R. 246), that the Warne

structure was distinguished from Waterman, just as the

Patent Office found, by allowing the Warne claims, that

Warne was distinguished from LaDow^ and others of rec-

ord, including Waterman.

What Waterman showed was nothing 'but a hand ad-

justed harrows His patent does not describe the results

as sought by Warne; does not set forth any construction

adaptable to have a function for producing that result and

his machine is not designed for nor capable of producing

the ends of the Warne invention.

Referring to the reconstructed Waterman harrow

(Def. Ex. Gl-6), the Master states in his Report (R. 245)

''that a full sized harrow built zvifli reasonable fidelity to

the specifications was demonstrated during the trial." The

numerous changes that were required to be made in this

harrow have been herein set forth and were made solely

in an attempt by the Defendants to impart to this harrow

the new function of the Warne harrow and constituting

the basis for the patentability of the latter.

The Master further states in his Report (R. 246) that

"It is evident that changes in the location of the levers or

in the form of ratchet to adapt it to the tractor operation

could be made use of by ordinary mechanical skill." This

statement is not correct since other changes would have to

be made as we have pointed out. If such a statement,

taken broadly in respect to the term "tractor operation"
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were true, it lias no ])ertinence here since tlie Waterman

harrow, as tlius reconstructed with such changes, would

not meet the particular inventir)n of Warne as set forth in

the claims in issue.

It becomes clear therefore that Warne introduced to the

art a tandem disk harrow novel in structure and principle

of operation. Having a proper understanding of the dis-

closure of his patent, Warne stands forth as the originator

of the automaiic draft operated tandem disk harrow and

the Warne patent claims must be construed in that Hght.

Some of the advantages of the Warne construction are

recognized in the Master's Report where he states:

"However, Warne is an improvement over Water-
man. Warne applies the draft power for angling

directly to each gang, his interlocking of the movable
and fixed members does away with levers and his

releasing means is more readily handled by the opera-

tor." (R. 246.)

"No prior art references disclose a harrow which
anticipates the automatic angling features of Warne."
(R. 245.)

To this should be added that the principle of application

of draft force to the gangs through the medium of inter-

connected draft connections movable relatively to each

other gives immediate, certain and equal angling movement

thereto controllable at all times by the operator from his

position on the tractor, as distinguished from the loose,

unbalanced and unequal gang response of a drag operated

harrow of the LaDow type, controllable only by manual

insertion and withdrawal of pins at each gang, and requir-

ing the operator to leave his seat on the tractor and manip-
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ulate these pins each time an adjustment is to be made in

either direction.

Thus the Master's Report conckisively supports Plain-

tiff's contention that the Warne structure patentably de-

fines from the Waterman struciure and from hke harrows

by defining that the fixed and movable draft connections

of Warne are so connected as to be operable by the forward

and backward movement of the tractor to automatically

and simultaneously angle the gangs, as against the manual

operations previously necessary to angle the gangs, and

which could not be carried out without stopping the tractor

and getting ofiF and setting the gangs by hand, and then

getting upon the tractor again, and in which the angling-

action is difficult, slow and laborious.

The objective of both Warne and Killefer, as stated in

their patents, was to effect the automatic and controlled

angling of the gangs by the movements of the tractor with-

out the necessity of the operator having to leave the trac-

tor. (See Warne Specifications, Page 1, Lines 19 to 45,

R. 334; and Killefer Specifications, Page 1, Lines 20 to 38,

R. 346.)

The very distinctions which the Master points out in

the above quotations from his Report as distinguishing the

Warne harrow are present in the Defendant's harrow.

There is not a single instance in the prior art v.here the

angling of the gangs of a tandem harrow may be controlled

through the medium of the tractor movements and without

the operator leaving the seat of the tractor. Warne pro-

duced the first tandem harrow that could be so controlled.

While recognizing the novelty of Warne's structure and
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llic validity of the Warnc patent, the Master has failed to

recognize the true position of the Warne patent as a

pioneer in its class of machines and has erred in his con-

struction of the Warne patent claims by, in effect, reading

into them specific restrictions, not intended nor warranted

1)y the plain meaning of the generic phraseology in which

they are drawn, in order to arrive at a finding of non-

infringement by Defendant's structure. In International

Banding Machine Co. vs. American Bander Co., 9 F.

(2d) 606, 608, (C. C. A., 2nd. Cir.) the court expressed the

doctrine ])crtinenL here, in the following language:

''It is the duty of the court to read a claim in the

light of the entire disclosure of the patent as a whole.

It will interpret an expression positively recited in the

claim as satisfied by any suitable instrumentality

capable of performing the stated function success-

fully, unless, by so doing, violence to some other patent

may be committed. It should never interpret a posi-

tively recited generic expression as limited to the pre-

cise instrumentality disclosed by the patent, except

v.'here such narrow interpretation is necessary to dis-

tinguish the claim from the prior art."

The Master's error in failing to accord the Warne patent

claims any range of ecjuivalents for the particular structure

disclosed in the patent is evidently due to his failure to

realize the difference in principle of operation between the

tandem disk harrows of LaDow and of Waterman and the

Warne harrow.

The Master, while perceiving the structural improve-

ments in the Warne harrow, fails to perceive the pat-

entably new principle of operation involved there. He

fails to see that the features he recites as distinguishing

the Warne harrow when he says, "Warne applies the draft
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power for angling directly to each gang, his interlocking

of the movable and fixed members does away widi levers

and his releasing means is more readily handled by the

operator" distinguish it as the first automatic tractor oper-

ated tandem disk harrow and include a new combination

providing a new and better mode of operation for tandem

harrows. Having thus erred, the Master proceeds to

analyze the Warne claims from a wrong point of view.

He sees in their language nothing more than definitions

of Warne's specific structure and for prior art in alleged

support of his unwarranted restriction of the Warne

claims he adopts combinations of prior patents such as

were definitely set aside in the Law Examiner's deci .on,

above quoted from, as not suggesting the Warne invention

during prosecution of the Warne patent in the Patent

Office. The influence of such combinations of prior art

patents on the Master's restriction of the Warne claims

is evidenced where he states, (R. 250) : "In adapting their

harrow to tractor operation the defendants were free to

use the draft y^rce to angle the front gangs and to arrange

the draft means so that the angling could be controlled.

The old harrows of LaDow and Clark suggest in a crude

way the manner in which this could be done. An examina-

tion of the Waterman harrow (Defendant's Exhibit F-21)

discloses that the connection between the front and rear

gangs by bars 32 is the same as the connection between

the front and rear gangs in the defendant's structure

through the bars 45. The relative movement of front and

rear gangs in the defendant's harrow is similar to that in

the Waterman structure." And again (R. 252) : "It has

been previously pointed out that the use of the draft force
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lo anj4"lc liie gangs of a liarrow is not new and tlial tlic

particular arrangement of gangs and draft means used

l)y the defendants have l)een used in prior structures sucli

as the Waterman harrow."

In so holding the Master contravenes the judgment of

tlie Patent Office, ignores tlie plainly broad terms of the

Warne claims and denies the well known principle of

patent law that the mere fact that the various elements of

a combination are old will not anticipate a claim to the

combination, for the Master is, in effect, citing anticipa-

tion for the broad terms of the Warne claims so that he

may read restricted interpretations into them.

The true definition of what constitutes Anticipation in

prior patents has Ijeen clearly defined by the Circuit Court

of Appeals for the Eighth Circuit, as follows:

"... and it is no defense to a claim of an infringe-

ment that one or more elements of a patented combina-

tion, or one or more parts of a patented improvement,

may be found in one old patent or publication, and
others in another, and still others in a third. It is

indispensable that all of them, or their mechanical

equivalents, be found in the same descri])tion or

machine, where they do the same work by substantially

the same means. (Citing authorities.) The combi-

nation of the first claim of this patent was novel; it

does not appear in any prior patent or publication; it

marked a distinct advance in the art, a step toward the

perfected combination of Froslid's second patent

which no mechanic with all the references now^ cited

before him had ever taken; and this record is far from
makino- it clear that the findino-s of the Commissioner
of Patents and of the court below that it evidenced

invention, which are presumptively correct, were
erroneous in law or mistaken in fact.''

/. L. Ozvcns Co. v. Tiv'ui City Separator Co., 168

F. 265, 266.
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The narrow view of the Warnc invention adopted by

the Master resuUs in his construino- the claims as defininfr,

and Hmited to, draft connections directly connecting the

draw-head 18 with each of the four gangs. It is obvious

upon reading of the claims that they are not so limited.

The Master then states that "The Killefer harrow has no

connection from the draft device to the rear gangs."

(R. 252.) He can only mean direct connection as there is

obviously a connection between the slidable member 23 and

each rear gang 2, in Killefer, through members 21, 1 and

45. As the claims do not recite direct connection, the

Master's conclusion of non-infringement is clearly error.

The Master also states (R. 249) in comparing the

Warne harrow with the Killefer harrow that in respect to

the latter the "force in angling is applied solely to the front

gangs, there being no movable draft member attached to

the rear gangs." Taken literally, of course, this statement

is a mistake, since the members 45 of the Killefer construc-

tion serve to exert draft upon the outer ends of the rear

gangs when the tractor and harrow are moving forward,

and Defendant's prior patent No. 1,487,412 (Def. Ex. I,

R. 624) definitely described corresponding members in

such patent as draft members 36, as does Defendant's Ex.

B, R. 319; note the words "Draw Bars" on the elements 9

in this Exhibit.

In the next sentence the Master states that the rear

gang angling force is transmitted from the front gangs

when they are turning into angle, as a further characteri-

zation of the difiference between the Warne and Killefer.
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From this sentence it would appear that lie means that

Killefer discloses no movable member attached to the rear

gang and a(lai)ted to effect the angling thereof by draft.

/I>y the expression "draft" the Master may mean the for-

ward pulling action of the tractor. Even the statement thus

limited in meaning is not correct with respect to the de-

fendant's harrow, since the draft action of the members 45

upon the rear gangs, while the tractor and implement are

moving forward, are necessary to the adjustment of such

rear gangs in their intended angled position, due to the fact

that if these meniliers were omitted the rear gangs would

float back uncontrolled under the force exerted against

the disks by the drag of the soil.

The Master Was Not Warranted In Reading Limitations Into

The Broad Claims

A reference to a few leading authorities will demon-

strate that the Master was not warranted in reading into

the plain language of the claims the limitations which he

did. (Iiifcniatioual Banding Machine Co. vs. American

Bander Co., 9 F. (2d) 606, supra; page 608.)

In Smokador Mfg. Co. "c's. Tubular Products Co., 27 F.

(2d) 948, 950, the Court, citing the above case, said:

"None of the claims of the patent in suit is limited

to a glass receptacle, nor, in fact, to a receptacle of

any material, and this limitation should not be read

into the claims, except where such narrow interpre-

tation is necessary to distinguish the claims from the

prior art."

In the Sixth Circuit the Appellate Court, in the case of
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Parrington vs. Hayzvood, 35 F. (2d) 628, 630, stated the

rule as follows:

"In a combination patent the different elements

making up the complete device may be claimed in such

number and in such varying combinations as the in-

ventor considers necessary for his protection, provided

always that when thus claimed the patentee in such

instance discloses a complete, new, and operative com-
bination. This is carefully analyzed and pointed out

in the decision of the court in Scaife & Sons Co. vs.

Falls City Woolen Mills, 209 F. 210, 214. When the

inventor so chooses his own language in describing

his invention the court is not justified in reading into

any unambiguous claim an element not included

therein. Each claim must stand or fall and the ques-

tion of infringement be decided upon the language

used and the elements disclosed as in combination by
that claim." (Italics ours.)

In our own State the Court for the Northern District,

in the case of Alliance Securities Co. z's. J. A. Mohr &
Sons, 14 F. (2d) 793, at Page 799, said:

"It is clear that the unambiguous claims of a patent

are to be interpreted according to the meaning of their

own terms, and are not to be controlled or limited by
any representation made in argument as to the scope

of the invention of the features wherein it differs from
the prior art."

This latter case was affirmed on appeal. ( See /. A. Mohr

& Son vs. Alliance Securities Co., 14 F. (.2d) 799.)

The Master Overlooked The Fact That Another Group Of
Claims Already Contained The Limitations He

Read Into The Broad Claims

The Master entirely overlooked the proposition that the

exact limitations he read into the claims declared on here
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arc to be found in another group of claims, to-wit : 9 to 22,

inclusive, particularly 14 to 22. Claim 9 Cfjutains the limi-

tations almost word for word as the Master attempts to

read them into tlie hroad claims. Claim 9 (R. 338) reads

as follows

:

"In a tractor drawn double disk harrow, front and
irear units, front and rear pivoted disk ganj^s on said

units, and a relatively movable draft a])pliance pro-

vided with draft bars connected to the inner and inter-

mediate portions of said front and rear disk gangs,

respectively."

Claim 14, in substance, defines the "sliding draft mem-

ber", in line 3, and "draft bars pivotally connected to said

draft member and to the inner end pivoted portions of said

front and rear disk gangs respectively."

The reading of the other claims of the group will also

make it clearly apparent that they all contain direct expres-

sion of the limitations inserted into the broader claims by

the Master.

It being thus demonstrated that the patent already con-

tained claims of limitation, it is a well established prin-

ciple of law that the Master was not warranted in any way

in reading these defined limitations of the narrower claims

into the broader claims.

This Circuit Court of Appeals for the Ninth Circuit

early established this doctrine in the case of Los Angeles

Art Organ Co. vs. Aeolian Co., 143 F. 880, where at Pages

885-6, the doctrine was laid down as follows

:

"The claims of a patent should be construed, where
they reasonably may be, to cover the entire invention

of the patentee; and where a patent contains several



— 54—

claims, some of which arc Hmitcd to details, the others

are, prima facie, not to he restricted hy insistinf^ that

they contain, as necessary elements, the particulars

which are specifically covered elsewhere. The general

rule is, as stated hy the court in Risdon I. & L. Works
vs. Trent (C. C.) 92, Fed. 375, 388, that 'Infrino-e-

ment cannot be avoided by reading into a broad claim

of a patent specific devices claimed in narrower claims

of the patent.' See, also, Mast, Poos & Co. vs. Demp-
ster Co., 82 Fed. 327, 333, 27 C. C. A. 191 ; Bresualian

vs. Tripp G. L. Co., 102 Fed. 899, 43 C. C. A. 48."

In National Tnbe Co. vs. Mark, 216 F. 508, at Page 521,

the Circuit Court of Appeals for the Sixth Circuit enunci-

ates the same doctrine, thusly

:

"Where a patent contains both a broad and a nar-

row claim and suit is brought on the broad claim, we
cannot construe into it a limitation not therein ex-

pressed, but which is expressed in the narrower claim

and by which alone one is distinguished from the

other. To do so would be making over the contract

between the public and the patentee."

The same Court in a later decision, J^eneer MacJiincry

Co. vs. Grand Rapids Chair Co., 227 F. 419, at Page 425,

again says

:

"It is evident, moreover, that the claims in suit are

broader than they would have been if the element of

'housing' had been included in them, as it was in some
of the claims not in suit, especially if 'means for heat-

ing said housing' had also been included as claim 13

specified; and to constrtie into any of the contested

claims a limitation they do not contain would be un-

warrantably to change the contract entered into

through the issue and acceptance of the letters-

patent."

We submit, therefore, that when the Warne patent is
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given the scope Ici^ally due it and the claims declared on

are construed in the generic sense in which they were

drawn, there can be no doubt of the infringement by de-

fendant's construction, wliich will now be further con-

sidered. Having in mind that the Warne principle of

operation by draft power through the medium of the com-

bination and organization of the relatively fixed and mov-

able draft connections with each other for control and

operation through the relative movements of the tractor, is

the primary subject-matter of claims 1, 2, 5, 23, 24, 26, 29,

and 31, it is only necessary to establish now that the

Killefer construction embodies the principle of operation

of the Warnc iincntion and is a true automatic tandem

disk harrow, so organized and controlled. Or, as ex-

pressed in the definition of the Warne principle of opera-

tion given above, the Killefer harrow can be readily seen

to embody means for transmitting movement of the tractor

simultaneously and equally to the gangs and converting

that movement into a gang angling force through the

medium of draft connections flexibly conned ing the gangs

and movable relafkrly to each other and so organised

together as to be effectively controlled by the operator from

his station on the tractor, and operated by the relative

movements of the tractor.

There Is Identity Of Essential Mechanical Substance And
Function Between The Harrows Of Warne And Killefer

It is clear that there is substantial identity between the

essential mechanical construction of the structure of the

patent in suit and of defendants' structure and there is

identity between the two as to function and the operation

of the parts. Both the Warne and Killefer harrows func-
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tion subslantially the same as to the essence of the inven-

tion, i. e., by the relative movement of the draft connections

imparted through the relative movement of the tractor the

angularity of the tandem gangs is adjusted and controlled.

Defendants have somewhat altered the arrangement of

their pivot points and the elements of their draft connec-

tions whereby to change the exact and specific form thereof

from that shown in Warne but by so doing they have in no

sense escaped identity of the structure and function of

Warne. By such arrangement of pivots and their ar-

rangement for connecting the draft power to the draft

connections they have contrived to angle the disks and

again straighten them by relative movements of the tractor

the reverse of those show-n by plaintiff. We shall how-

ever shortly show how either the Warne and Killefer har-

rows may be reversed as to movement by a very simple

reversal of parts.

The Warne Principle Is Present In The Killefer Harrow

To determine the presence of the Warne principle in the

Killefer harrow it is only necessary to regard the "fixed"

draft connections 17, 14, 13 to the front gangs and the

similar connections 41, 43, 42 to the rear gangs of the

Killefer patent No. 1,619,208 (R. 343-5), illustrating the

defendants' structure, as anchored or fixed against move-

ment fore and aft. Backward or forward movement im-

parted by movement of the tractor to the draft head com-

posed of angles 23 and clevis 39 will then be transmitted

through the movable draft connections 21 to the front

gangs, and through the front gangs to the movable draft

connections 45 to the rear gangs. If the draft head move-
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ment is forward on fixed iiicin1)er 17 llic gangs will be

positively swung on their i)ivots on the fixed connections

41, 42 to the position shown in Fig. 1 of the patent, or to

any intermediate angle selected through the control

mechanism shown in Fig. 4 of the patent. Reverse move-

ment of the draft head will, of course, cause opposite

movement of the gangs. The parts and change of position

between the "relatively longitudinal fixed and- movable

draft connections" are clearly shown by the colored figures

of the Killefer patent drawings and as shown on Plates

A and li at the end of this brief.

The Warne harrow has the head 18 slidable over

the stub pole 3. The Killefer harrow has its member

17 slidable within the slide frame (equivalent of the

stub pole) 20, but such sliding movement will per-

mit the relative adjustment of the parts just as well

whether parts slide within or over the stub pole. If

the function of the slot 19a is not taken advantage

of the Warne harrow^ would normally angle the disks

w^ith the backing action of the tractor since the mem-

bers 20-19, 18, 29 and 30 would positively push on the

inner and outer ends of the front and rear pair of gangs

respectively and the members 3, 1-2, 5-8 and 16 would

slide forwardly, the form of the ratchet 22a and pawl 27

(Fig. 7) permitting of this action. As long as the pawl

then remained engaged the gangs would remain angled

with the forward draft of the harrow. To straighten the

gangs the pawl 27 is released froni locking engagement by

the pull of t4ie lever 28 and then the forward pull of the

tractor would reverse the above motions and the gangs

will straif^iUen. If the function of the slot 19a is taken
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advantage of, I hen the plaintiff can back to a position to

set a desired angle and then angle the gangs through a

forward pull by allowing the pin 18a of the head 18 to

move through the slot 19a, this being an added advantage

in Warne's construction but not affecting the main prin-

ciple of operation.

Defendants normally angle the disk gangs with a for-

ward pull of the tractor and straighten with a backing of

the tractor, this being accomplished by a relative movement

imparted to the draft connections of the gangs. The

operator, from the tractor seat, pulls on the cable 48 which

causes the lever 31 to release the pawl 29 from the ratchet

teeth 30. The frame 20-23 being connected as a rigid part

of the clevis 39 is pulled forward with the forward move-

ment of the tractor, and slides over the member 17 which

remains fixed so that with the relative movements of the

draft connections organized between the gangs to these

members, the gangs are angled as above distinctly pointed

out. The pawl 29 is then allowed to engage with the

ratchet teeth 30 which locks the part in angled relation as

long as the harrow continues to move forward. Reverse

movement of the tractor pushes against the clevis 39 and

the parts 20-23. The escapement action of the pawl 29

allows the member 17 to slip through the member 20-23 as

the parts 39, 20-23 move backward and thus the gangs

through the medium of the draft connections are straight-

ened, as above. See Fig. 2 of the patent drawing R. 345.

The above movements can be very easily reversed by

both plaintiff and defendants by a simple reversal of parts

and without change of structure or function. Plaintiff

need onlv to turn the rack 20 over to the other side of the
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]Mnion 24 and connect the tractor to the nieinber 3 instead

of to the nienil)er 30^ as shown hy the sketch IMate F; and

PLATE F

WARNE STRUCTURE AS IS

.3

/9 21 20a "20

Warne structure showing rack 20a turned
to opposite side and clevis 20 connected to

stub pole 3 instead of bar 19.

o a a a.
ZOa

On releasing ratchet pawl on shaft 21

gangs move from straight to angled posi-

tion when clevis 20 is pulled forward. On
backing clevis 20 gangs are straightened.

plaintiff would then angle with a forward pull and

straighten in backing the same as defendants now do.

Conversely defendants would need only to reverse the

locking position of the ratchet rack 30 and the pawl 29

and connect the tractor to the member 17 instead of to the
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member 23, as per sketch Plate G; and then the gangs of

defendants would be angled in backing and straightened

PLATE G

KILLEFER AS IS

,2e fo j^ p 3d

25 30 37

Killefer with direction of teeth 30 reversed
and clevis 39 removed from 23 and con-
nected to 26.

1 ^>~3'.

31 23 30 26

On backing clevis 39 and part 26

gangs will angle; on forward pull

gangs will straighten.

26 30



— 61 —

with a forward pull as docs Warnc in the disclosure of the

patent.

It will he apparent therefore that this reversal of parts

and numhers has no mechanical significance and confirms

the fact that the two structures have full mechanical

identity.

Both the harrow^s of plaintiff and defendants comprise

front and rear units, defined particularly in claims 2 and

5 of the Warne patent. No prior patent sliozus or suggests

the specific consfructiou of these elaiiiis but zvhich is coni-

luou to both the JVanie and Killefer harrows. The Master

failed to distinguish or discuss this particular structure.

Each unit consists of a normally alined pair of tillage

gangs maintained in a fixed spaced relation hy a frame or

bar (these terms referring to equivalent structures in the

patent description of both harrows). Thus in the patent

in suit we have the front unit comprising the two tillage

gang frames 9 connected and maintained in spaced rela-

tion by the bar 1, and we have the rear unit comprising

the two gang frames 12 connected and maintained in

spaced relation by the frame 13. In the Killefer structure

we have the front unit comprising the two gang frames 1-1

connected and maintained in spaced relation by the front

bar 44 (See dravv^ng the Killefer patent, R. 345 and speci-

fication, page 2, lines 125 to 128 inclusive, R. 347). We
also have the rear frame unit comprising the two gang

frames 2-2 connected and maintained in spaced relation

by the rear bar 44.

It will therefore be apparent that the elements 1 and 13

of the plaintiff" and the two elements 44 of defendants are
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identical in function in the maintaining of the spaced rela-

tion of the pairs of gang frames of the front and rear

units, and a perusal of the drawings of hoth structures will

show that there is a displacement or relative movement of

the same with respect to each other, as the gangs are

angled.

Defendants' position of these members is slightly dififer-

ent from that of plaintiff in that the defendants have

located their front element 44 closer to the axial line of the

gang frames and have their rear member 44 advanced

forwardly and connected to the gang frames by toggle

links. Plaintift''s front member 1 is advanced forwardly

of the axial line of the gang frames whereas its rear mem-

ber is arranged substantially along the axial line. It will

be quite obvious that the member could be placed at various

points in front of, axially, or to the rear of the gang frames

and still perform identically the same functions, it only

being necessary to provide for the lateral shifting of the

connecting points as the gangs are angled if these members

are placed ahead or to the rear of the axial line of the gang

frames. Defendants provide for this by the slots in the

ends of the front member 44 and by the toggle links con-

necting the outer ends of the rear member 44. Irrespec-

tive of their position their relative movements and dis-

placement would be identical as the gangs were angled.

The mechanical significance of the ratchet 22a with the

pawl 27 and operating lever 28 of Warne and the function

thereof in the operation of the harrow^ is identical with the

mechanical significance and function of the ratchet 26,

pawl 29 and lever 31 of Killefer. Plaintiff's elements in

this regard are positioned at a slightly different point in
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order to cnal)lc liiiii to use the additional feature of the

hand wheel control not used by Killefer in conjunction

with the automatic ratchet and lever control. The fact

that Killefer has shown no means for hand adjustment is

of no moment since the claims relied upon do not define

this hand structure nor are they limited thereto in any

way, these features being- covered by the other claims, of

the Warne patent ; not at issue in this action.

From the foregoing analysis of the two structures of

plaintiff and defendants it must be apparent that except

for mere colorable variations in the arrangement of pivot

points and the positioning of some of the parts there is

substantial equivalency and identity of mechanical sub-

stance between the two and positively, identical function

and result.

The Warne draft actuated principle of simultaneous and

equalized gang operation is accordingly inherent in the

construction of the Killefer harrow and, that being so, the

differences in construction from Warne, the reversal of

Warne's manner of swinging the gangs, and the fact that

Killefer has modified, or even improved on the Warne

construction to an extent meriting patent protection, are

all without significance in patent law insofar as the ques-

tion of infringement is concerned.

"The court will look through the disguises, however
ingenious, to see whether the inventive idea of the

original patentee has been appropriated, and whether
the defendant's device contains the material features

of the patent in suit, and will declare infringement

even when these features have been supplemented and
modified to such an extent that the defendant mav be
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entitled to a palcnt for the improvement."

—

Crown
Cork Co. vs. Aliimiiinm Stopper Co., 108 Fed. 845,

866, (C. C. A. 4thCir.)

The application of the Warne patent claims declared on,

to defendant's structure, will now be made in detail. Hav-

ing in mind the principle of operation they are meant to

clothe in terms of structure, there can be no question that

they define defendants' structure and are therefore in-

fringed. Claim 1, from the group of claims covering the

broad concept "1" heretofore defined on page 25 and or-

ganization A, page 27 of this brief, will be applied, element

by element, to plaintiff's patent structure and the defend-

ants' structure, side by side, to illustrate the close corre-

spondence existing in each for what is claimed.

Claim 1

(1)—a plurality of till-

age gangs arranged in

front and rear pairs.

(2) relatively longitu-

dinally fixed and mov-
able draft connections
flexibly connected to

the inner and interme-
diate portions of said

front and rear pairs of

gangs.

(3) means for actuat-

ing the movable con-
nections by the for-

ward draft on the im-
plement for angularly
adjusting the gangs.

Warne
(1) Tandem pairs of

gangs.

(2) Fixed connections
5, 8, flexibly connected
to the intermediate
portions of the front

gangs. Movable con-
nections 29, flexibly

connected to the inner

ends of the front
gangs. Fixed connec-
tions 16, flexibly con-
nected to the inner

ends of the rear gangs,
and movable connec-
tions 30, flexibly con-
nected to the interme-
diate portions of the

rear gangs.
(3) Slidable draft de-

vice comprising 20, 19,

18, connected to the

movable draft connec-
tions 29 of the front

pair of gangs and con-
nected to the movable
draft connections 30 of

the rear pair.

KUlefer
(1) Tandem pairs of

gangs.

(2) Fixed connections
17, 14, 13 flexibly con-
nected to the inner
ends of the front
gangs. Movable con-
nections 21, flexibly

connected to the outer
ends of the front
gangs. Fixed connec-
tions 41, 43, 42, flex-

ibly connected to the
inner ends of the rear

gangs. Movable con-
nections 45, flexibly

connected to the inter-

mediate portions of the
rear gangs.

(3) Slidable draft de-

vice comprising 23, 24,

39 connected to the

movable draft connec-
tions 21 of the front
pair of gangs and con-
nected to the movable
draft connections 45 of
the rear pair of gangs
through the members
21 and the front gang
frames.
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Positive Transmission Of Tractor Movement To The Gangs

Another dislinctivc fealurc of Warnc's invention as

outlined under ])ara!^"iaph designated "2", page 26 and "B",

page 27 of this hricf, is the capacity, inherent in Warne's

draft means, for transmitting the draft force derived from

the movements of the tractor with respect to the harrow

directly to the gangs through the movable draft connec-

tions. This takes place when the gangs are in working

or angular position, as in Fig. 2 of the Warne patent, and

they are moved to less angular, or to straight position as

in Fig. 1, by the operation described in the paragraph be-

ginning at line 72, page 4, of the patent (R. 337). In that

operation the members 18, 19 and 20 are positively pulled

forward by the tractor, as one element, as the tractor is

advanced in relation to the harrow. This movement of

the head 18 carries with it the movable draft connections

29 and 30 and the gangs are thus all positively swung on

their pivots on the fixed draft connections. This principle

of direct draft transmission to all the gangs is employed

by defendants to both angle and straighten the gangs.

Claims 26 and 29 here relied on are directed to structure

embodying that principle of operation. Claim 29 also

includes the variable feature set forth under foregoing

paragraph "3", page 26 and "C", page 27, and capable of

association with either of the previously described features

of invention. Taking this claim, it reads on defendants'

harrow as follows

:
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Claim 29

(1) A tractor drawn till-

age implement
(2) A plurality of tan-

dem tillage gangs
(3) Relatively fixed and
movable draft connec-
tions

(4) Flexibly attacbed to

said gangs

(5) Means for adjusting
the movable draft con-
nections through the

movements of the trac-

tor relative to the im-
plement for moving said

gangs in variable rela-

tive angular positions to

each other

Warne
(1) Disclosed as
tractor operation

(2) Obvious

for

(3) Fixed connections 5,

8 and movable 29 at

front. Fixed connec-
tions 16 and movable 30
at rear.

(4) Eacli gang pivoted
to a fixed and a movable
draft connection

(5) Slidable draft de-
vice comprising 20, 19,

18 connected to the
movable draft connec-
nections and controll-

able as to degree of

movement desired by
parts 20a, 24, 21, 22a, 21
and 28, which slidable

draft device is movable
by moving the tractor

with relation to the har-
row

Killefer

(1) Disclosed as
tractor operation

(2) Obvious

for

(3) Fixed connections
17, 13 and movable 21
at front. Fixed connec-
tions 43, 41, 42 and mov-
able 45 at rear.

(4) Each gang pivoted
to a fixed and movable
draft connection
(5) Slidable draft device
comprising IZ, 24, 39,

connected to the mov-
able draft connections
and controllable as to

degree of movement de-
sired by parts 26, 29, 30,

31 and 48, which slid-

able draft device is mov-
able by moving the trac-

tor with relation to tlie

harrow.

In the structure and principle of operation defined in this

claim and claim 26, Warne stands forth as the originator

of the direct draff operated tandem disk harrow. With

this mode of operation the movement of the tractor acts

to positively swing the gangs and adds the advantage of

that action to the advantages of simultaneous and equal

distribution of draft force to the gangs, previously set

forth as forming his broadest concept. Such direct trans-

mission of the tractor movements, obtains the application

of power to the gangs independently of the drag force on

the disks, and assures quick movement of the gangs on

their pivots, irrespective of harrow travel, and can be

availed of to almost instantly effect gang movements.

In the LaDow patent and in the reconstructed Water-

man harrow, the angling of the gangs is effected solely by

the drag of the soil against the disks. There are no means

or organization present where the direct pull of the tractor
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can he diiectly effective to direclly pull llic Jiangs into

ang'le. In such hcirr^ws the angling can he effected only

hy translative movement of the harrow itself; while in

Warne this action is independent of the translative move-

ment. Thus the gangs can he angled by the tractor while

the harrow is standing still. The great advantages of such

a capacity in tractor harrows is that full advantage is

taken of the high speed of travel of the tractor by enabling

a (|uick and i)ositive change of angling to be effected by

the i)owcr of the tractor while the tractor and implement

are in motion. 'J'he ordinary tractor travels at an average

speed (^f three and one-half to four miles per hour as com-

pared with a speed of from two to two and one-half miles

per hour with horses. Warne's principle enables this

factor of high speed to be utilized to full advantage.

Thus, in an exemplification of the action of this principle,

if the harrow is bogged in soft or gummy soil, the gangs

may be positively straightened, so that the harrow may

then be readily released from the soil, this action being

effected by forward pull in Warne and by backing in the

defendants' harrow.

Control Of Harrow

Under paragraph "4", page 26 and "D", page 21 of this

brief, another feature of Warne's invention is set forth.

This is its capacity for control from a location removed

from the harrow. This principle is covered in claim 46

relied upon and is present in the construction of defend-

ants' harrow as is evidenced by applying that claim to the

Killefer harrow.
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Claim 46

(1) Front and rear units

(2) Angularly adjust-
able disk gangs on said

units.

(3) means to which
power is adapted for ad-
vancing said harrow
(4) means operatively
related to said first men-
tioned means and to said

gangs. . . . wliereby the

draft power may be util-

ized to adjust the gangs

(5) Controllable from a

distance

Warne
(1) Members 1-2 at

front, 13 at rear

(2) Obvious

(3) member 20

(4) Slidable member 19

to which 20 is secured.
The connections from
19 to the gangs through
18, 29 and 30. The co-
operating relatively
fixed connections. The
rack 20, pinion 24, shaft

21, ratchet 22a, pavvl 27b
and pawl operating lev-

er 28

(5) Lever 28 is position-

ed to be reached from
the operator's station on
a tractor.

Killefer

(1) Members 44, front

and rear

(2) Obvious

(3) member 39

(4) Slidable bars 24 to

which 39 is secured. The
connections from 24 to

the gangs through 21

and 45. The co-operat-
ing relatively fixed con-
nections. The rack 26,

pawl 29, lever 31, and
lever operating cable 48.

(5) Cable 48 extends to

the operator's position

on a tractor.

The foregoing claims 1 and 29 are examples of the gen-

eral subject-matter defined in terms of varying scope

through the claims now relied upon with the exception of

claim 46 directed to the feature of remote control. The

means for attaining variable simultaneous and equal ang-

ling movement of the disk gangs of a tandem disk harrow

are shown, by consideration of the terms of claims 1, 2, 5,

23, 24 and 31, to be the same in defendants' construction

as in the claims of the Warne patent; the capacity for

direct transmission of tractor movements to the gangs

covered in claims 26 and 29 is also in defendants' harrow

;

the same principle for obtaining variable disk gang angles

included in claims 29 and 31 has been shown to be in

defendants' construction as in Warne's, and Iwth Warne

and Killefer have the remote control covered by claim 46.

It is accordingly seen that defendants' harrow organiza-

tion accomplishes the same results by use of the same

means as those described bv Warne. Use of a re-arran"ed
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organization ncvcrllicless remaining within the scope of a

patented conihination will not avoid infringement where

the principle of operation covered by the patent is adopted,

and where, as here, every essential element of Warne's

invention is found in the combination used by defendants.

The analysis of the foregoing three stated claims is

given first to establish the presence in the Killefer harrow

of the four principles of operation of the Warne, structure

discussed on pages 25-26 of this brief.

The Killefer structure is also within the scope of the

other claims herein declared on as will be apparent from

the following brief application of each claim

:

Claim 2.

The elements of this claim are

:

In a tractor drawn tillage implement

1. Tandem frame units

(a) angularly adjustable tillage gangs carried

thereby.

2. Relatively adjustable draft means flexibly con-

nected to said frame units and gangs

(a) movable by the forward draft of the tractor

for adjusting the relative positions of said

frame units and gangs.

Killefer has the tractor drawn tillage implement ; the

front bar 44 and cultivator frames 1-1 comprise one frame

unit; the rear bar 44 and cultivator frames 2-2 comprise

the rear frame unit which is in tandem with the front unit

;

the red and brown crayon markings on the drawing (Plates
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A and B) comprise the relatively adjustable draft means

which are flexibly connected to said frame units and gangs

and which are movable by the forward draft of the tractor

to adjust the frame units and gangs while in motion.

Claim 5.

The elements of this claim are:

In a tractor drawn tillage implement

1. Front and rear frame units including

(a) horizontally movable pivoted tillage gangs.

2. Relatively movable draft means connected to said

frame units and gangs,

(a) operable in one direction by the implement

drawing tractive force for angularly adjust-

ing said frame units and gangs relative to

each other.

Killefer has a tractor drawn tillage implement; front

and rear frame units 44-1-1 and 44-2-2 each of which

includes the tillage gangs pivoted at their inner ends;

relatively movable draft means (red and brown crayon on

drawing, Plates A and B) connected to said frame units

and gangs, which draft connections are operable in one

direction by the implement drawing tractive force to angu-

larly adjust said frame units and gangs relative to each

other.

Claim 23.

The elements of this claim are:

In a tractor drawn tillage implement:
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1. Flexibly connected tandem tillage gangs.

2. Draft connections Ijetween said gangs,

(a) movable relative to each other

(b) through the relative movements of the tractor,

(c) for relatively adjusting said gangs.

Killefer has a tractor drawn tillage implement ; the

flexibly connected tandem gangs are obvious, and the red

and brown crayon markings on the drawings, Plates A
and B, graphically depict the draft connections between

said gangs, the color lines being carried along through the

gang frames per se to show the complete line of shift

and the line of push or pull accordingly as the tractor is

driven forward or backward. The description of defend-

ants' structure clearly discloses the fact that these draft

connections are movable rclafk'c to each other through the

relative movements of the tractor and that such relative

movement thereby relatively adjusts the gangs, which

action is apparent from a review of defendants' structure

and description as previously discussed.

Claim 24.

The elements of this claim are:

In a tractor drawn tillage implement

1. Tandem tillage gangs

2. Relatively adjustable draft means flexibly con-

nected to said gangs,

(a) movable by relative draft movement of the

tractor

(b) for adjusting the relative positions of said

tillage gangs.
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Killefer shows a tractor drawn tillage implement; the

tandem tillage gangs arc obvious; the elements 20-23,

17-26-30, provide the relatively adjustable draft means;

the red and brown crayon markings on the drawing, supra,

show the flexible connection of this means to the gangs;

and the draft means is movable by the relative movements

of the tractor connected to the element 39 to adjust the

relative positions of the gangs.

Claim 26.

The elements of this claim are

:

In a tractor drawn tillage implement:

1. Flexibly connected tandem tillage gangs

2. A movable draft member

3. Relatively fixed and movable draft connections to

said gangs,

(a) movable relatively to each other through

movements of said draft member by the

tractor

(1) for relatively adjusting said gangs.

Killefer has the tractor drawn tillage implement and has

the flexibly connected tandem tillage gangs; it has the

movable draft member 20-23 with its clevis 39; the red and

brown crayon markings on the drawing, supra, indicate in

toto the connections through and from the movable draft

member to said gangs ; these connections are movable rela-

tively to each other through the movements of the draft

member, and such movement relatively adjusts the gangs.
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CivAIM 31.

The elements of this claim are

:

In a tractor drawn tillage implement

1. Tandem tillage gangs

2. Draft connections flexibly connected to said gangs

(a) some of said draft connections being

( 1 ) forwardly and rearwardly movable rel-

ative to the other,

(2) and adapted to move said gangs in oppo-

site angular relation to each other

through the relative movements of the

tractor

3. Means for locking said draft connections and

gangs in variable relative positions to each other.

Killefer has the tractor drawn tillage implement; tan-

dem tillage gangs; draft connections (red and brown

crayon on drawing), flexibly connected to said gangs; some

of said draft connections (brown crayon) are forwardly

and rearwardly movable relative to the other (red) and

this movement through the relative movements of the

tractor will move the gangs in opposite angular relation;

the ratchet rack 26-30 and pawl 29 on the element 20-23

(Patent drawing Fig. 4, R. 343) provide a means to lock

the draft connections in variable positions to each other.

History Of Killefer Harrow Shows No Independent

Invention As Asserted By Master

The history of the development of the Killefer harrow-

shows that there is no basis for the Master's finding that

Warne and Killefer started from points old in the art, and



— 74—

merely invented separately, different, distinct and specific

improvements branching away from this point. This

finding has been assigned in this brief as Error of Law
No. 5.

The earliest date in the record of the existence of the

Killefer harrow embodying the Warne principles of opera-

tion is the filing date of the Killefer patent No. 1,619,208

(R. 342) which is May 12, 1^24. This is six and one-half

years after the filing of the Warne patent which is Decem-

ber IJ, 19 17.

The defendants' other patent, Defendants' Ex. H
(R. 614), referred to by the Master was applied for

October 20, igiQ or about two years after the application

for the Warne patent. The Master was therefore not

warranted in giving it any consideration as part of the

prior art. Furthermore, the structure of this Ex. H dis-

closes none of the three stated principles of operation of

Warne disclosure as here involved but approaches closer

to the old and inefficient disclosure of LaDow discussed in

connection with the claim involved in that interference

which was dissolved.

It is significant that defendants departed from the earlier

structure of this Watters patent and adopted an improved

harrow having the sliding draft member with latch control

and draft force transmitted from the sliding member to

the gangs, essentially as taught by Warne, after knowl-

edge of the Warne construction became available to

Killefer through the Interference proceedings. The ideal

manner of swinging the gangs of the comparatively heavy

tandem harrows which farm tractors were capable of pull-

ing had been sought for years and such constructions as



those of Sharp, No. 1,213,281 (Defts' Ex. F 12, R. 456)

;

Wilhs No. 1,260,497, Dfts' Ex. F 22, R. 562) ; and Came-

ron No. 1,223,145 (Defts' Ex. F 3, R. 388) providing a

unitary hand actuated control for all the gangs represent

the best that had been accomplished before the advent of

the Warne automatic harrow. Adoption of the VVarne

principles of operation followed after Warne taught them.

Warne's disclosure showed how the power available

through the forward and backward movement of the trac-

tor and transmission of that power through connections

to the front and rear gangs in such a manner as to swing

them simultaneously into operation or non-operative posi-

tion, or both, was the solution of the gang angling problem

in tractor harrows. They also availed themselves of the

additional feature of the Warne invention residing in

carrying out the above principle by a direct transmission

of force from the movements of the tractor to positively

effect the angling of the gangs. The hand actuated devices

preceding Warne, such as those of Sharp and Willis, had

necessarily been cumbersome, slow in operation and expen-

sive to construct, as their mechanism had to be such as to

convert the low power available at the hand actuated ele-

ment, as at the hand wheel 46 of Sharp, to high power at

the points of application to the gangs and therefore speed

had to be sacrificed to the power multiplying mechanisms

required. Warne's invention pointed the way to source of

abundant power, to simplification of the means necessary

to transmit that power to the gangs when and as desired

by the operator of the tractor, and to a principle of opera-

tion whereby practically simultaneous and equal and con-

trolled movement of the gangs was eft'ected. It may be
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that the Warne patent in suit does not disclose the most

perfect and desirable manner of applying the principle of

draft actuation of disk gangs, but this does not detract

from the scope and importance of his invention. In

Electric Co. vs. Pittsburgh Reduction Co., 125 Fed. 926

(C. C. A. 2d Cir.) the court on such a state of facts said:

"It is rarely that an invention develops ultimate

perfection in the hands of the inventor. The test of

actual use discovers defects to be remedied and sug-

gest improvements to be made. If the inventor pro-

duces a new and useful result he does not lose his

reward because he, or someone else, subsequently

renders it more useful."

With the Warne harrow before them, implement engi-

neers could readily see that tractor movement could be

used to straighten the gangs, as preferred by Warne, or to

angle the gangs, as done by defendants, and that such action

could readily be reversed if found more desirable. Many

tractor harrows embodying angling by backing of the trac-

tor and straightening by forward movement, or vice versa,

and embodying patented improvements on the Warne

construction were patented, subsequent to the advent of

the Warne harrow. Among them are those manufactured

by International Harvester Company, plaintiff here by

substitution, which has recently acquired the Warne patent

in suit for a very substantial consideration. It acquired

the Warne patent in suit after full investigation and con-

sideration of it by patent counsel, leading to the conclusion

that the structures defined by the Warne claims are legally

entitled to a scope of equivalents encompassing various

automatic tractor tandem disk harrows. This conclusion

was reached with full knowledge of the Master's Report
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in this case, plaintiff's counsel being firmly convinced that

the Master's holding of non-infringement could not be

sustained under the well established principles of patent

law governing the construction and scope of patents and

determination of infringement, where, as here, the patent

involved is not a narrow ])atent in a crowded art, but is

one at the head of its type of machines and as such entitled

to claims of commensurate scope. These principles are

well stated in Union Paper Bag Co. vs. MiirpJiy, 97 U. S.

120, at Page 125:

"Except where form is of the essence of the inven-

tion, it has but little weight in the decision of such an
issue, the correct rule being that, in determining the

question of infringement, the court or jury, as the case

may be, are not to judge about similarities, or differ-

ences by the names of things, but are to look at the

machines or their several devices or elements in the

light of what they do, or what office or function they

perform, and how they perform it, and to find that one
thing is substantially the same as another, if it per-

forms substantially the same function in substantially

the same way to obtain the same result, always bearing
in mind that devices in a patented machine are dift"er-

ent in the sense of the patent law when they perform
different functions or in a different way, or produce a

substantially different result.

"Nor is it safe to give much heed to the fact that

the corresponding device in two machines organized
to accomplish the same result is different in shape or

form the one from the other, as it is necessary in every
such investigation to look at the mode of operation or

the way the device works, and at the result, as well as

at the means by which the result is attained."

And the principles above set forth are further discussed

and applied to a state of facts analogous in many respects

to those in the case here at bar, in the comparatively recent
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(2d) 375 (C. C. A. SthCir.).

SUMMARY
1. The Warne patent in suit is valid. Its presumption

of validity has been strengthened:

a. By the favorable determination by the Patent Office

of the questions of anticipation and patentable invention

over the same prior patents relied upon by the defendants

in this suit, the consideration of those questions having been

by the Primary Examiner, the expert in the art, before the

interference;

b. The favorable determination by the highly trained

expert, the Law Examiner, inter parties during the inter-

ference, where the question of patentability was raised by

adversary parties.

c. By the consideration and favorable determination

given the same by the Primary Examiner after the inter-

ference, with the enlightenment afforded by the contest

upon patentability in that proceeding.

d. The adoption of the Warne principles of operation

by the defendants only after the teachings of Warne be-

came available to them in the interference proceedings.

e. The adoption of the Warne invention by the Inter-

national Harvester Co. and its acquisition of the patent.

/. The finding of validity by the Master, basing such

finding not only upon the authority of the Patent Office

but upon the same reason as that assigned by the latter.
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namely : that "no prior art reference discloses a harrow

which anticii)atcs the automatic anglinj^ features of

Warne."

cj. The defendants recognized the strength and validity

of the patent by their excursion away from the territory

of the prior art into the field of re-design and re-construc-

tion by their attempts to so modify the harrow of the

Waterman patent as to make it approach the Warne and

Killefer devices. The mere attempt itself is outside the

law of patentable anticipation and from the standpoint of

correspondence with the constructions defined in the vari-

ous claims in issue,—the attempt was a failure.

h. Warne was the first to teach to the world how to

construct and use a tractor tandem harrow, having the fea-

tures and functions thereof set forth in the four "Features

of the Warne Invention in Issue" on pages 25-26 of this

brief. In so doing, he, for the first time produced a new

compound tool, comprising the tractor and the tandem

harrow in which the draft power of the tractor was effec-

tively utilized to obtain the full and equal angular adjust-

ment of the gangs and in which, owing to the control from

the station on the tractor, the rapidity of movement of the

tractor and its capacity large acreage traverse per unit of

time was maintained and availed of in the harrowing-

operation.

i. Notwithstanding that gasoline engine tractors had

been in extensive use since 1912, and the old steam tractor

in use for thirty years prior to such date, and the need for

a harrow capable of utilizing and co-operating fully with

speed and power of the tractor, had long been realized and
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sought, no one had solved this problem until Warne's

invention, when immediately its advantages were recog-

nized.

Sharp (R. 466), designing engineer for the Interna-

tional Harvester Co., had no conception of the invention

when he designed his elaborate, slow and cuml)ersome

manually operated screw adjustment.

Cameron (R. 398), designing engineer for the LaCrosse

Plow Co., had no conception of the automatic tractor con-

trolled compound tool, but developed an elaborate Jiand

lever mechanism.

y. Although strenuously attacking the Warne patent as

lacking invention, the defendants have failed to produce a

single instance of the use of an automatic tractor controlled

harrow prior to the advent of the Warne invention.

2. It has been shown, as a matter of fact, that in the

Warne patent there are narrow claims specifically defining

the narrow construction placed upon the claims by the

Master, namely: the direct connection (by one piece draft

bars) from the sliding head to the rear gangs. It has been

shown conclusively that the settled law as set forth in

numerous authorities, prohibits such limitation of the

broad claims to specific features covered by other and nar-

rower claims.

3. There is no foundation in the language of the claims,

in the specification, in the necessary functioning of the

parts, or in the boundaries on the field of novelty imposed

by the prior art, for the limitation of the invention to such

direct connection from the sliding head to the rear gangs.

There is in fact, no more justification for arbitrarily
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selecting such particular limitation than in selecting other

specific details. The claims call for "draft connections"

not direct draft connections and it is immaterial from the

standpoint of equivalency of function and operation

whether the connection is as in Warne, direct from the

sliding head 18 to the one-piece har 30 and thence to the

rear gang, or as in defendant's harrow from the head 23

to the rear gang, through movahle har 21, the front disk

gang 1 and its har 7, through the rear movable draft bar

45 to the rear gang. In Killefer's prior patent such bars

are specifically described as movable draft bars and they

function the same as Warne's bars 30 although upon

reverse angle settings of the gangs.

The prior art does not disclose a combination having

everything else except this direct connection, and therefore

cannot serve to limit the claims to this particular feature.

The claims are good for the full, fair intendment

of their statements of the invention. If ihe blaster's

position be correct, it brings to a most lame and im-

potent conclusion, a patent on which thousands of dol-

lars were spent by the Roderick Lean Co. in prosecuting

it through the Patent with the aid of three dififerent coun-

sel ; on which the Patent Office, through two tribunals gave

'carefully considered judgments on patentability; under

which patent a large sale of implements immediately

sprang up, after introduction of the invention covered

thereby, under which patent, further thousands have been

spent in litigation against infringers, and for which many

thousands more have been paid by the present plaintiff

International Harvester Co., based on the judgment,
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widely held throughout the implement industry, of the

pioneer character and wide scope of the patent.

4. The gas engine light tractor created a revolution in

agriculture, by enabling vastly more acres per man to be

utilized for production. To fully attain this end, it became

necessary to invent tools which would not lessen the prime

advantage of the tractor—speed of operation,—and would

co-operate with its other advantage—ample power.

Warne's invention solved the problem and achieved both

ends.

The Warne invention by means of the draft connections

to all the gangs, operated by the movements of the tractor

imposes a powerful force simultaneously upon the gangs

and to an equal degree so as to insure, firstly:

(a) a quickly responsive angling action of the gangs

even with a multiplicity of large and heavy gangs.

(b) angling of all the gangs to an equal degree and to

the full angled position.

(c) these functions co-operate with the control of the

angling from the operator's station on the tractor in

obtaining a fully automatic one-man tractor harrow.

Secondly, the positively applied force from the tractor

to the gangs specified in claims 26 and 29 further and more

directly utilizes the power of the tractor, and enables the

harrow angle to be changed while the tractor is moving

forward and enables the harrow to be more readily pulled

out of muddy soil.

Thirdly, the capacity of the control of the pawl and

ratchet from the seat of the tractor enables the angle of
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the gangs to be readily varied while the tractor is in for-

ward operating movement.

All these functions and advantages are new in Warne

and are found in the defendants' harrow.

It is submitted that the decree should be reversed with

directions to enter a decree in favor of the plaintiff holding

the claims here placed in issue to be valid and infringed

by the defendants.

Respectfully submitted,

H. P. Dooi.iTTr,E:,

Pe:rcy S. We:bste:r,

Counsel for Plaintiff

and Appellant.
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as to the facts in issue, and recommend the judgment to

be entered thereon; to which Order of reference, defend-

ants-appellees excepted. [Record 20.]

Pursuant to the reference, the Special Master heard the

testimony, argument by written briefs of counsel and

made his report, [Record 240-254] to the judges of the

District Court for the Southern District of California,

holding the Warne patent in suit valid but not infringed.

Under Equity Rule 66, exceptions were taken by plain-

tiff to the finding of non-infringement, and to the Special

Master's interpretation of the Warne Patent in suit,

[Record 254-257] and by defendants to the finding of

validity of the claims of the Warne patent in suit.

A hearing was had before the Honorable George Cos-

grave, District Judge. The exceptions taken were argued

in open court, briefs were filed by both parties, and after

a full consideration of the arguments and briefs filed the

lower court entered its Order [Record 258-259] over-

ruling the exceptions taken by both plaintiff and defend-

ants and confirming the report of the Special Master.

It is not contended by plaintiff—and cannot be—that

Warne was the inventor of the disc harrow. On the

contrary, this harrow was old and well known. In its

simplest form, such a disc harrow comprised a series

of discs, concavo in form, mounted upon a suitable sup-

port and frame so that the discs might rotate when drawn

through the ground.

It was also common, before Warne's alleged invention,

to provide a disc harrow composed of two gangs of discs.

Also it was common and well known to provide a four-

gang double-tandem disc harrow.



—5—

It was also coninioii to ])rovi{lc various types of me-

chanism for controlling^ or causinj^- the movement of the

respective gang's of discs into and ont of angular posi-

tion with respect to one anc^ther.

It was .also common and well kncnvn to provide either

a flexible draft connection, sncli as chain connections,

or a rigid tongue or pole connection.

Obviously, before engine-driven tractors came into use,

the prime-mover or source of power for propelling the

disc harrow over and through the ground was animal

power. It was also obvious that it was more convenient,

when the disc harrow was horse or animal drawn, to i)ro-

vide a seat in connection with the harrow, ui)on which

the operator could ride; equally obvious that when animal

power was superseded by the machine-tractor, the operator

or driver could be most advantageously located upon the

tractor. Many obvious mechanical changes were incident

to the change of the position or location of the operator.

"Not every improvement in an article is patent-

able." {Burt V. Ei'ovy, 133 U. S. 349.)

It had long been recognized in the disc harrow art that

economy in harrowing operations could be effected by

employment of a plurality of disc harrows, enabling the

cultivation of a greater area of ground at a single opera-

tion.

Warne was not the first to utilize two disc harrows ar-

ranged side by side so as to cover twice the area of a

single disc harrow. Nor was he the first to provide for

moving these respective disc harrow units from non-

harrowing to harrowing or cultivating position, or vice-
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versa. Nor was he the first to provide automatic means

by which this angling of the respective disc harrow units

with respect to each other was effected by the draft pull.

Nor was Warne the originator of the idea of multiplying

the number of disc harrow units employed and arranging,

behind the first pair, a second pair in tandem relation

with respect to the first pair. Nor was he the first to

provide for the shifting of the respective units into an-

gular position with respect to each other upon the applica-

tion of the draft force.

We call to the attention of the Court at this point

that these facts cannot be denied, and that plaintiff is

estoi)ped from asserting otherwise. The proceedings had

in the United States Patent Office in the negotiations for

the Warne patent in suit include a ruling of the Commis-

sioner of Patents rejecting a claim made by Warne; the

acquiescence in such rejection, and the cancellation of

such claim, forming a complete estoppel. This ruling was

made upon a motion made in a certain Interference (No.

43841 ) by the present defendant, owner of a certain Wat-

ters application for patent which was in interference

with the application for the Warne patent in suit. The

primary examiner of the United States Patent Office had

erroneously adjudged that it was novel to provide a disc

harrow which was defined as follow^s :

—

"A cultivator comprising a front pair of implement

gangs, a rear pair of implement gangs, a draft de-

vice, and means operative by pulling of the draft de-

vice to shift the inner ends of the gangs of the front

pair and the inner ends of the gangs of the rear pair

relatively in opposite directions." [R. 234-.]
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This erroneous allowance had been made in c.v parte

proceeding's by the Primary Ivxaminer in instituting' In-

terference 43841. The reversing ruling was made in an

inter-parties proceeding- in which inter alia the present

defendant, Killefer Manufacturing Company, was heard

as owner of the Watters application. The final ruling

of the ])atent office officials was as follows:

—

"The motion by Watters urges the i)atents to La
Dow, Nos. 388,567 and 415,113 as meeting- the issue

in terms and substance. As there is no material dif-

ference in the two disclosures the j)atent No. 415,113

will be considered. In this patent will be found il-

lustrated a cultivator comprising a front pair and a

rear pair of implement gangs, a draft device A con-

nected to the front pair of gangs by draft rods B
and draft links C and to the rear pair of gangs by

yokes O, O' adjustably secured to links C and draft

rods B. The yokes O are attached to the leading

gang by pins a and hooks t. The specification states

that by withdrawing pins a the draft of the team

throws the gangs out of their regular working posi-

tion into the position shown by the dotted lines, while

the adjustment of the angle of the gangs is readily

accomplished by setting the pins in the proper holes.

This statement is misleading, since the pins a do not

afford an adjustment by insertion in different holes,

and it seems clear that p'ms p and c which may be

placed in any one of the groups of holes in r(xls B
and links C are the pins to be removed. As the

gangs move out of the angular position, the inner

ends of the gangs are ob\-iously shifted in opposite

directions conforming to the requirement in the last

clause of the issue. The means operative by pulling

of the draft de\'ice is comprised in the yokes O O'

and the connections to the gangs which are caused to
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shift the inner ends of the gangs by the draft device

upon renio\'al of pins p and c, the position to which

the gangs are drawn being determined by insertion

of pins p and c in other holes. The patent to La
Dow, No. 415,113, is therefore a sufficient anticipa-

tion of the issue and the motion is granted."

[R. 235-6.]

This interference proceeding (No. 43,841) terminated

with this decision that this claim was anticipated, and

plaintiff's assignors acquiesced in this ruling and with-

drew this claim (claim 35) by cancelling it [R. 195].

This ruling by the patent office was unquestionably cor-

rect in fact,—but whether correct in fact or not is im-

material. Plaintiff cannot now be heard to impeach its

correctness nor its legal effect. It became a part of the

patent contract and grant.

Wilson & Willard Mfg. Co. v. Union Tool Co.,

249 Fed. 729, 735—C. C. A. 9;

Wright v. Yuengling, 155 U. S. 47;

Roenicr v. Peddie, 132 U. S. 313;

Greene v. Buckley, 135 Fed. 520.

Plaintiff's assignors therefore agreed with the patent

office that \yarne was not the original or first inventor

of a cultivator or disc harrow which comprised the fol-

lowing elements:

(1) a front p^air of implement gangs;

(2) a rear pair of implement gangs;

(3) a draft device;

(4) means operati\>-p by the pulling of the draft de-

vice to shift i*^he inner ends of the gangs of

the front pair jand the inner ends of the gangs
of the rear p.-iir relatively in opposite direc-

tions.
:



At the same time that i)laintiff's assignors withdrew

and cancelled said original claim 35, they also withdrew

and cancelled original claim 36 [
R. 193 J, which had also

been rejected. Said original claim 36 ccjmprised the fol-

lowing elements
|
R. 170] :

—

In a harrow,

(l)and(2) front and rear sections;

(3) disc gangs on both sections;

(4) a draft member movable relatively to

said sections;

(5) means for angling the gangs by rear-

ward movement of the draft mem-
ber.

It therefore follows tliat plaintiff is estopped from

contending that the Warne patent in suit embraces or

covers a multiple- or four-gang double tandem disc

harrow, as defined in either of said rejected and cancelled

claims 35 and 36, or that Warne was the first to pro-

vide, in connection with a front pair of gangs and

a rear pair of gangs and a draft device,

"means operative by the i)ulling of the draft de-

vice t(3 shift the inner ends of the gangs of the

front pair and the inner ends of the gangs of the

rear ])air relatively in opposite directions",

or in which the draft device or draft member is

"movable relatively to said sections,",

or in which means are provided

"for angling the gangs by rearward movement of

the draft member."

All this is adjudged not to have been the invention of

Warne,—to be old and well known,—and such rulings are
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acqiiiesced in by plaintiff's assignors by cancelling said

claims 35 and 36.

As we shall hereinafter point out, the mode of opera-

tion of Warne's specific combination was a combination

of two operations :

—

1st, backing up to determine the

amount of angular movement of the respective gangs of

a pair with respect to each other, by setting the me-

chanism for such amount of angular movement; and then,

2nd, a forward pull to cause the movement of such

respective gangs to such determined angled position.

This is not the mode of operation of defendant's harrow.

That the mode of operation of a machine is an in-

tegral part of the invention embodied in the machine, has

been recognized by the Supreme Court.

—

" 'We are entitled to look at the practical opera-

tion of the machine. * * * If the device of the

respondent shows a substantially different mode of

operation, even though the result of the operation of

the machine remains the , same, infringement is

avoided.' (Cimiotti Unhairina Co. v. American Fur.

Ref. Co., 198 U. S. 399, 413, 49 L. Ed. 1100, 1107.)"

{Hopkins on Patents, p. 78.)

See also:

Walker on Patents (6th Ed.), Section 402, p. 491 ; and
Section 408, p. 495.

This difference in mode of operation of the device of

the Warne i)atent in suit and of defendants' harrow be-

comes of importance, in view of the denial of a claim

(claim 36) covering defendants' mode of operation.

Plaintiff is estopped, by acquiescing in the rejection of

this claim, from contending that its patent covers a ma-

chine in which there is provided "means for angling the



—11—

gangs by rearward movement of the draft member".

'Hiis principle of mode of operation, in view of this es-

toppel, becomes of vital importance in considering the

issues of this case.

We have at the inception of tliis brief called the

Court's attention to this ''surrender of scope and of

definition of his claimed combination"
( Wilson & Willard

Mfg. Co. V. Union Tool Co., supra) for the i)urpose of

emphasizing, in the briefest manner possible, the fact

that Warne did not invent a wholly new device; he did

not produce a pioneer or primary invention. The rule

of law applicable to this case is that of Chicago & N. IV.

R. Co. r. Sayles, 97 U. S. 554, 24 L. ed. 1053, 1054:—

"In such cases, if one inventor precedes all the

rest, and strikes out something which includes and

underlies all that they produce, he acquires a mon-

oply, and subjects them to tribute. But if the ad-

vance towards the thing desired is gradual, and pro-

ceeds step by step, so that no one can claim the

complete whole, then each is entitled only to the

specific form of device which he produces, and

every other inventor is entitled to his own specific

form, so long as it dififers from those of his com-

petitors, and does not include theirs. These gen-

eral principles are so obvious, that they need no ar-

gument or illustration to support them. We think

they are specially applicable to the case before us."

The principle is further illustrated by the opinion of

Circuit Judge Sanborn, speaking for the Court of Ap-

peals of the Eighth Circuit, in Bramnicr :•. Sclirocdcr,

106 Fed. 918, at 920:—

"The general rule of the patent law is that one

who invents and secures a patent for a machine or
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combination which first performs a useful function

is thereby protected against all machines and com-

binations which perform the same function by

equivalent mechanical devices; but one who merely

makes and secures a patent for a slight improve-

ment on an old device or combination, which per-

forms the same function before as after the im-

provement, is protected against those only who use

the very device or improvement he describes and

claims, or mere colorable evasions of it. Adams
Electric Ry. Co. v. Lindell Ry. Co., 17 Fed. 432,

440, 23 C. C. A. 223, 231, 40 U. S. App. 482, 498;

Stirrat v. Manufacturing Co., 61 Fed. 980, 981, 10

C. C A. 216, 217, 27 U. S. App. 13, 42; McCor-

mick V. Talcott, 20 How. 402, 405, 15 L. Ed. 930;

Railway Co. v. Sayles, 97 U. S. 554, 556, 24 L. Ed.

1053."

This rule has been approved and applied by this court

in Raid v. Tzvohy Bros. Co., 230 Fed. 444, where Judge

Ross, at p. 447, says ;

—

"Being a mere improvement on the prior art, Mc-
Connell .is only entitled to the precise devices de-

scribed and claimed in his patent, and if the devices

embodied in the Chandler patent can be differentiated,

it is clear that the charge of infringement cannot be

maintained. Such is the w^ell-established law. Ko-

komo Fence Machine Co. v. Kitselman, 189 U. S.

8, 23 Sup. Ct. 521, 47 L. Ed. 689; Boyd v. Janes-

ville Hay Toll Co., 158 U. S. 260, 15 Sup. Ct. 837,

39 L. Ed. 973; Railway Co. v. Sayles, 97 U. S. 554,

24 L. Ed. 1053; McCormick v. Talcott, 20 How.
402, 15 L. Ed. 930."

Here the facts are that Warne took this old, well

knowm four-gang tandem disc harrow construction and
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niadc, by means of s])cciric devices, a certain combina-

tion; while defendant, Killefer Manufacturing Company,

also took these same well known devices and, by a dif-

ferent arrangement of mechanical instrumentalities, pro-

duced its four-gang double tandem disc harrow. Unless

defendant uses the "means", i. e., the mechanical elements

and these elements are combined by defendant in the

same manner and interrelation, as Warne utilized them,

there can be no ai)])r()priation of Warne's production.

At the threshold of consideration of this case, there-

fore, it is both proi)er and necessary to give due con-

sideration to the fact that neither Warne nor defendants

can be adjudged as more than mere improvers upon the

pre-existing four-gang double tandem disc harrow, and

that defendants' harrow, in order to infringe, must be

found to contain "the specific form of device" which

Warne produced (Chicago & N. JV. R. Co. v. Saylcs,

supra).

As said by this Court in Grand Rapids Slwzc Case

Co. 2'. Wcbcv Show Case & Fixture Co., 38 Fed. (2d)

730:—

"* * * *it is not the result, efifect, or purpose

to be accomplished which constitutes an invention,

but the mechanical means or instrumentalities by

which the object sought is to be attained. Patents

cover the means employed to efifect results.' Kohler

V. Cline Electric Mfg. Co. (D. C), 28 F. (2d) 405,

406. 'The thing patented is the particular means

devised by the inventor by which that result is at-

tained, leaving it open to any other inventor to

accomplish the same result by other means.' Elec-

tric R. Signal Co. v. Hall Ry. Signal Co., 114 U. S.

87, 5 S. Ct. 1069, 1075, 29 L. Ed. 96."
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The Warne patent in suit discloses the combination of

five compound machines. Each disc harrow or gang-

is a compound machine in and of itself. There was no

novelty in combining four of such disc harrows in double

tandem arrangement. There was no novelty in so com-

bining these with means, (i. e., mechanical devices),

operative by pulling of the draft device to shift the inner

ends of the gangs of the front pair and the inner ends

of the gangs of the rear pair relatively in opposite direc-

tions. The estoppel arising from rejection and cancel-

lation of original claim 35 does not permit questioning

this. If any invention exists at all in the Warne dis-

closure, it exists in the particular means provided by

Warne, and in the inherent mode of operation of such

means. Before comparing these with defendants' four-

gang double tandem harrow, it is well to consider that

it is only by such analysis and comparison that it may

be determined whether the Warne disclosed construction

and defendants' construction are the same, or are inde-

pendent devices or independent inventions. This cannot

be determined merely by determining that, as a whole,

the two machines will perform the same work.

Two machines, although producing the same ultimate

result, are not necessarily one and the same machine, nor

is one necessarily an infringement in the patent law

sense of the word. There are numerous tests of such

identity. As said in Robinson on Patents, Vol. 1, section

291, page 403:

"A compound machine consists of two or more
simple macliines united under a co-operative law. Its

identity is conditioned upon the employment of the

same elemental machines in the same co-operative
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union, with the same function and the same ultimate

effect. Hence, the withdrawal of any one of these

constituent machines, or the substitution for it of

another which is n(jt its true equivalent, fjr an altera-

tion in it which changes its essential character as

an operative means, or the addition of a new sub-

ordinate machine,—destroys the former combination

and creates another and a different machine. So

also when, although the elements remain the same in

substance, their rearrangement or some formal varia-

tion in themselves disturbs their previous relations

to each other, and thus introduces a new co-opera-

tive law ; or where, if this can be mechanically pos-

sible, with unchanged elements and the same co-

operative law the combination as a whole assumes

a different character and performs different func-

tions or the same functions in a different manner, the

conditions of identity are defeated and the combina-

tion is itself destroyed."

After discussing the question of identity of combina-

tions and the essential attributes of combinations, in sec-

tion 281, page 388 of Vol. I, Robinson in section 282

states that the identity of combinations requires identity

of elements, of co-operative law, and of essential at-

tributes and says:

"This method of investigation discloses those es-

sential characteristics of the two combinations, by a

comparison of which their identity or diversity is

to be determined. Assuming that their functions are

the same, since without this no identity is possible,

the mode in which each combination performs these

functions, or its intrinsic attributes when taken as

a whole, first demand attention. If the forces, ob-

jects, or modes of application which constitute the
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essential factors of the two combinations are evi-

dently different, the combinations must be distinct

inventions; if evidently the same, the constituent

elements of each combination and their co-opera-

tive laws must be examined. When every element

in one is represented by an equivalent element in

the other, so that a complete interchange of elements

would work no alteration in the functions of the

combination or in its co-operative law, the elements

of both combinations are identical; but otherwise the

elements are diverse and the combinations are in-

dependent inventions. When all the elements are

the same, identity depends upon identity of co-opera-

tive law. The co-operative laws of two combina-

tions can scarcely differ when, all their elements be-

ing identical, the union of these elements has re-

sulted in combinations performing the same func-

tions in the same manner; still this test is not in-

fallible, and only an analysis of that law itself, as

manifested in each combination, and an examina-

tion of the force, the object, and the mode of ap-

plication which it represents, can finally exhaust

the field of inquiry by reaching a result as certain

as physical science can attain."

In the leading case of Morley Sezving Machine Co. v.

Lancaster, 129 U. S. 263, 32 L. Ed. 715, the Supreme

Court adjudged the Morley invention of "primary" or

"pioneer" character,—holding Morley produced the first

button sewing machine. We point out the primary char-

acter of such Morley invention solely to place before this

Court conclusively that this rule of equivalency as ap-

plied to "combination" inventions of "compound" ma-

chines in which the separate elements of the "combina-

tion" (one or more of them) also are "compound" ma-
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chines, applies whether the inventirjn be "\)\(mccr'' and

"primary," or "secondary" or a mere hmited im]>rove-

ment. We ])r()])ose to show that the Supreme Court

tested the application of the doctrine fjf "equivalency" in

such a "pioneer" .or "])rimary" invention of a "cfjm-

])ound" machine composed of "comi)ound" machine ele-

ments by the rule of Robinson on Patents, section 291

(supra), and under such rule also applied the tests of

Robinson, section 282, to the respective "compound" ma-

chine elements; that the Sui)reme Court in determining

"equivalency" arrived at its conclusions by a comparison

of the respective "compound" machine elements of the

"combination" and found infringement because each of

the respective elements ("compound" machines) of the

Morley invention had its "equivalent" corresponding

counterpart in a "compound" machine element in the in-

fringing device, having substantially the same mode of

operation and thereby retaining the Morley "idea of

means" and forming in substance the Morley combina-

tion as distinguished from an independent or different

"combination" producing the same ultimate result.

The Supreme Court found that the Morley invention

comprised essentially three "compound" machine elements,

i. e.

:

"The Morley machine contains and is made up of

three main groups of instrumentalities: (1) Me-
chanism for holding the buttons in mass, and deliv-

ering them separately, in proper position, over the

fabric, so that they may be attached to it by the

sewing and stitching mechanism; (2) the stitching

mechanism; (3) the mechanism for feeding the

fabric along, so as to space the stitches and conse-

quently the buttons when sewed on."



—18—

The court analyzes each of these three "compound"

machine elements and also then similarly analyzes the

Lancaster infringing machine. It found in the latter

three "compound" machine elements. It compares each

of these in detail with the respective "compound" ma-

chine elements of Morley and finds correspondence, and

says :

—

"Applying these views to the case in hand, Mor-

ley having been the first inventor of an automatic

button-sewing machine, by uniting in one organiza-

tion mechanism for feeding buttons from a mass,

and delivering them one by one to sewing me-

chanism and to the fabric to which they are to be

secured, and sewing mechanism for passing a thread

through the eye of the button, and securing it to

the fabric, and feeding mechanism for moving the

fabric the required distances to space the buttons,

another machine is an infringement, in which such

three sets of mechanism are combined, provided each

mechanism, individually considered, is a proper

equivalent for the corresponding mechanism in the

Morley patent; and it makes no difference that in

the infringing machine, the button-feeding mechan-

ism is more simple, and the sewing mechanism and

the mechanism for feeding the fabric are different

in mechanical construction, so long as they perform

each the same function as the corresponding me-

chanism in the Morley machine, in substantially the

same way, and are combined to produce the same

result."

The court then takes up a discussion of further con-

tentions of defendant, saying:

"The view taken on the part of the defendant, in

regard to the question of infringement, is that, in-
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asmuch as the Lancaster machine uses different de-

vices in its mechanisms which correspond to those

referred to in the first, second, eij^hth and thirteenth

claims of the patent, those claims are to be limited to

the special devices described in the patent, which

make up such combinations, although both machines

contain the same main group of instrumentalities

which, when combined, make uj) the machine.

"But, in a i)ioneer ])atent, such as that of Mor-

ley, with the four claims in question such as they

are, the special devices set forth by Morley are

not necessary constituents of the claims. The main

operative features of both machines are the same."

The court further says :

—

"Those claims are not for a result or effect, ir-

respective of the means by which the effect is ac-

complished. It is open to a subsequent inventor to

accomplish the same result, if he can, by substan-

tially different means. The effect of the rule be-

fore laid down is merely to require that, in deter-

mining whether the means emi)loyed in the Lan-

caster machine are substantially the same means as

those employed in the Morley machine, the Morley

patent is to receive a liberal construction, in view

of the fact that he was a pioneer in the construc-

tion of an automatic button-sewing machine, and

that his patent, especially in view of the character

and terms of the four claims in question, is not to

be limited to the particular devices or instrumentali-

ties described by him, used in the three main elements

of his machine, which, combined together, make it

up. This is the principle applied by this court in

Consolidated Valve Co. z'. Crosby Valve Co., 113 U.

S. 157 (28:939).
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"In all three of the main mechanisms used in the

Lancaster machine, the means employed in it are

substantially equivalents of those employed in the

Morley machine."

In further comparing- the "compound" machine com-

prising the first element, (1) mechanism for holding the

buttons in mass, and delivering them separately in proper

position, over the fabric, so that they may be attached

to it by the sewing and stitching mechanism, the court

compares these in detail and then summarizes:

"These instrumentalities are the equivalents of

each other, the differences being merely formal, ac-

tive instrumentalities being employed in one case to

turn the buttons and in the other that end being"

accomplished by the twisting of the conveyer-way.

To employ a curved path to change the plane oc-

cupied by a body passing along that path was well

known in mechanics, and is a device shown in the

Morley patent for turning the buttons from a nearly

vertical position to a horizontal position, by a cor-

responding variation in the inclination of the con-

veyer-way. The only difference in the particular

devices in the two machines in this respect results

from the fact that in the Morley machine the but-

tons pass from the hopper with their shanks down-

ward, while in the Lancaster machine they pass with

their shanks upward. From this it results that,

while the means employed in the two machines are

substantially the same to effect the same result, ac-

tive agents can be used in the one case, while pas-

sive agents are used in the other, to effect the same

turning of the button. Indeed, in the modified form

of construction suggested in the Morley specifica-

tion, there is a spring gate for holding the buttons
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up, while in tlie Lancaster macliinc there is a similar

si)ring, the only difference being that in the Morley

machine the spring-gate is opcmid by a special device,

while in the Lancaster machine the button itself

opens the spring when tlie buttcm-holding contrivance

moves out of the way. In that modification of the

Morley arrangement, as the sjjecification states, the

button wheel and the ])kinger are dispensed. with, and

it is not necessary to turn the button 180° on a ver-

tical axis. So in this respect the only difference

between the two machines is that in the Morley ma-

chine the spring gate is opened by an active device,

while in the Lancaster machine the conveyer-way is

moved sidewise by an active device, leaving the but-

ton behind, which opens the spring-gate because the

needle has entered the eye of the button."

The court then further compares the "sewing ma-

chanism" of the Morley and Lancaster machine. It says

:

"The invention of Morley in that respect did not

consist in the peculiarity of the stitch, but in the

combination of the needle and the mechanism for

operating it \\ith a button having a shank and an

eye, the eye being held in a horizontal plane in the

path of the needle, so that the thread carried by the

needle could secure the button to the fabric. It is

immaterial, in so securing the button, whether or

not a loop is passed over the head of the button.

The defendant's device and arrangement may be an

improvemnt and the subject of a patent; but never-

theless the use of it involves the plaintiff's inven-

tion."

After thus comparing (individually considered) each of

these three "compound" machine elements of the Morley

invention with the three "compound" machine elements
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of the Lancaster infringing- machine, and pointing out

the correspondence of such respective three elements to

each other in mode of operation, function and co-opera-

tive relation in the combination, the court said:

—

"In this sense the mechanical devices used by the

defendant are known substitutes of equivalents for

those employed in the Morley machine to effect the

same result; and this is the proper meaning of the

term 'known equivalent,' in reference to a pioneer

machine such as that of Morley. Otherwise, a dif-

ference in the particular devices used to accomplish

a particular result in such a machine would always

enable a defendant to escape the charge of infringe-

ment, provided such devices were new with the de-

fendant in such a machine, because, as no machine

for accomplishing the result existed before that of

the plaintiff, the particular device alleged to avoid in-

fringement could not have existed or been known in

such a machine prior to the plaintiff's invention."

In Diamond Match Co. v. Sun Match Corporation (16

Fed. (2d) 1), the Court of Appeals, Second Circuit, had

before it a patent for a combination made up of ele-

ments which were "compound machines." The court de-

cided the case (holding non-infringement) upon the rule

that the test of equivalency with such a combination is

to separately and individually compare each element

("compound machine element") of the patented machine

with the alleged corresponding "compound machine ele-

ment" of the asserted infringing machine. The court

says (p. 3) :

—

"Yet every equivalent, whether asserted in respect

of a small or great invention, must respond to the

rule enunciated in Morley v. Lancaster, 129 U. S.
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263, 9 S. Ct. 299, 32 L. ICd. 715, viz., that where

a combination of a phirah'ty fjf mechanisms consti-

tutes the invention, each mechanism is to be indi-

vidually considered to determine equivalency, though

the result of the plural (jperations working conjunc-

tively is identical in the patented and accused de-

vices."

In the case of Hcyl & Patterson v. M. A. Hanna Coal

& Dock Co., 279 Fed. 862, the Court of Appeals of the

Seventh Circuit affirmed the District Court's decision in

257 Fed. 97 holding non-infringement. The patent there-

in concerned was a compound machine used on coal docks

to load and unload boats and cars. Non-infringement

was held because compound machines in the patented

structure had no equivalents in the compound machines

of the defendant's device. We call particular attention

to the comparison on page 100 of 257 Fed. The Dis-

trict Court said:

—

"While the patent is of a primary character, en-

titled to liberal treatment, it is not infringed if de-

fendant's machine 'lack that identity of means and

identity of operation which must be combined with

identity of result to constitute infringement.' Ko-

komo Fence Co. v. Kitselman, 189 U. S. 8, 23 Sup.

Ct. 521, 47 L. Ed. 689. The substitution of me-

chanical means for electrical by using a solenoid, in-

stead of a motor or dynamo to hold up the weight

or to regulate its fall, is simply an equivalent or

identical means and operation. But there is a sub-

stantial difference in the means and operation for

applying the clamps. Plaintiif's in\ention should be

given its full scope, but without allowing protection

to different machines producing the same result."
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The Court of Appeals said (279 Fed., p. 864) :

—

"We are of the view that a clamping- device operat-

ing substantially in this manner is one of the essen-

tial and indispensable elements of the patented com-

bination. This element we find wanting in appellee's

device, in that the clamping action of the jaws is

not effected by the weight there employed."

After analyzing the patented machine into its elements

and likewise analyzing the defendant's machine (as shown

at p. 100 of 257 Fed.), the District Court says:

—

"It is obvious that we have here two distinct modes

of operation. Are they sufficiently different to nega-

tive infringement? Plaintift''s discovery is meritor-

ious, and is not materially limited by the prior art,

because a combination having weight-applied, power-

released clamps had never before been used. The

field is also an important one, it having been found

extremely difficult to find any device which will hold

large bridges against the enormous power of the

wind. The patent should receive a liberal construc-

tion; also a liberal range of equivalents. But even

a pioneer patent is subject to this rule of equivalents.

Paper Bag Case, 210 U. S. 405, 415, 28 Sup. Ct.

748, 52 L. Ed. 1122. And since infring"ement of a

combination claim depends on the defendant using or

vending an article having all the patent elements, it

follows that the failure to employ a single element

or its equivalent avoids infringement. Fames v.

Godfrey, 1 Wall. 78, 17 L. Fd. 547; Flectric Signal

Co. V. Hall Signal Co., 114 U. S. 87, 5 Sup. Ct.

1069, 22 L. Fd. 96; Dryfoos v. Wiese, 124 U. S.

32, 8 Sup. Ct. 354, 31 L. Fd. 362; Gordon v. Warder,

150 U. S. 47, 14 Sup. Ct. ?>2, 2>7 L. Fd. 992; West-

inghouse v. Boyden Power Brake Co., 170 U. S.
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S?>7, IX Sii]). Ct. 707, 42 L. ICd. 1136; Leeds & Cat-

lin V. Victor Talkin^^ Machine Co., 213 U. S. 325,

29 Su]). Ct. 503, 53 L. l^d. 816; Standard Coniimtinp:

Scale Co. v. Computinii;- Scale Co., 126 }^\'d. 639, 61

C. C. A. 541; BiirrouKhs Add. M. Co. v. Felt &
Tarrant Ui^. Co., 243 Fed. 861, 156 C. C. A. ?>7^:'

Tliis decision shows another application of this rule that

where a compound machine is composed of compound

elements, not alone must the general function of the ma-

chine be considered, but that the mechanical means and

their modes of operations of the respective machines

must be analyzed and compared. This decision shows

that this rule applies equally to a primary or "pioneer"

invention as to an invention of secondary importance.

This decision applies the established law that invention

consists not in the mode of operation, not in the func-

tion, but in "the particular means devised by the in-

ventor by which the result is attained."

Elec. Signal Co. v. Hall Signal Co., 114 U. S.

87, (supra).

In American Steel & Wire Co. v. Denning Wire &
Fence Co., 194 Fed. 117, 118, the Court of Appeals,

Eighth Circuit, had before it the Bates wire fence ma-

chine. The court says :

—

"In the first suit defendant charged that the claims

of the Bates patent were so general as to cover the

functions of his machine instead of the machine it-

self and its mechanical equivalents. The claims

standing alone give color to that defense. They run

:

" Tn a wire fence machine the combination of (1)

mechanism for intermittently feeding- a plurality of

longitudinal strand wires. (2) Mechanism for in-
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termittently feeding a plurality of stay wires sim-

ultaneously and transversely of the strand wires.

(3) Mechanism for cutting off suitable lengths of

the stay wires to span the space between the strand

wires. And (4) mechanism for simultaneously coil-

ing the adjacent ends of the stay wires around the

strand wires.'

"This language is broad enough to cover every

possible mechanism which would construct the kind

of fence produced by the Bates machine. We upheld

the patent by applying the familiar rule which re-

quires claims to be read in connection with specifi-

cations. The patent was thus confined to the inven-

tion, and limited to the machine described in the

specifications and its mechanical equivalents. All the

elements are old not only in the general field of indus-

try, but in the form adapted for use in fence mak-

ing. Bates' combination is his invention.

"The patent is for a combination of four groups

of mechanisms, each of which performs a separate

part in the production of a wire fence. First, there

are two mechanisms which simultaneously feed out

a plurality of strand wires, and transversely to these

a plurality of stay wires. When this function is

performed, these mechanisms stop. Then a cutting

mechanism which has been stationary, starts up,

severs the several sections of the stay wires, and

stops. Next the coiling mechanism which has been

stationary starts up, engages the ends of the stay

sections, and intercoils them with each other, and

about the strand wires. Then the coilers stop. This

completes a section of the fence. Thereupon the struc-

ture is moved forward, and at the same time the

feeding mechanisms start up, and repeat their func-

tion. The distinctive feature of the Bates machine,

both in its structure and its principle of operation,
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will thus be seen to he a succession of complete

stops and starts. This intermittency is expressly

claimed in most of the claims of the patent, and

must be read into the others from the specifications,

in order to sustain such claims. It is in this ma-

chine that the Piates invention lies, and not in the

product. In determining the question of infringe-

ment, attention must be directed to the structure of

this machine and its principle of operation.

"The distinctive feature of defendant's machines

3, 4 and 6 is continuousness of action in every part.

The moment the feeding of the wires begins, the

entire machine starts, and continues in action so

long as the process of manufacture is carried on.

The several mechanisms that do the feeding, the cut-

ting, and the coiling all synchronize together so as

to continually produce the complex result of a com-

pleted fence fabric. These machines are funda-

mentally different from the Bates machine, both in

their structure and in their principle of operation,

and they also possess in the quality of continuous-

ness of action a distinct mechanical advantage over

the wear and jar and wasted energy arising from

the rapid succession of starts and stops of the Bates

machine. For these reasons we think they do not

infringe."

To arrive at this ultimate conclusion of non-infringe-

ment the court found it necessary to consider the indi-

vidual "compound machine" elements of the Bates

machine. This necessity for testing the individual "com-

pound machine" elements as elements is emphasized by

the Court's decision that merely because one machine

operated continuously was not conclusive, as a matter of

law, that it did not infringe the Bates machine which

operated intermittently. The court says:

—
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"Counsel urges that it cannot be declared as a mat-

ter of law that a machine which operates continuously

cannot be the equivalent of one that operates inter-

mittently, and we are not disjDOsed to question that

statement. Much would depend upon the structure

of the particular machine. If it was simple, the

change from intermittent to continuous action might

be produced by the mere substitution of a well-known

mechanical equivalent or a slight mechanical adjust-

ment. But the likelihood of the result being thus pro-

duced decreases as the complexity of the machine

increases; and when mechanisms attain the complex-

ity of those involved in the present suit, the differ-

ence in the mode of operation is very strong evidence,

indeed, that there is such a difference in the machines

as will avoid the charge of infringement. The two

capital criteria by which to determine the question

of infringement are structure and mode of operation.

Where both of these are substantially the same in two

machines, their identity for purposes of the patent

law is established; but, when either is absent, the

requisite identity to constitute infringement is as a

rule wanting. It can hardly be questioned that con-

tinuous action constitutes a radical difference from

intermittent action in the mode of operation, and also

implies a corresponding difference in structure. In

the machines here involved this implication is fully

sustained by an inspection of the machines them-

selves. Dryfoos v. Wiese (C. C), 19 Fed. 315,

affirmed 124 U. S. 32, 8 Sup. Ct. 354, 31 L. Ed. 362,

tends strongly to show that a machine which is con-

tinuous in its operation does not infringe one which
is intermittent."

After some further discussion the court says:

—

"Infringement would be avoided if to substitute

continuous for intermittent action required a machine



—29—

new in strnctnrc and niorlc of operation. All would

depend on tlic iniportanrc of this chanj^e."

We invite the court's attention to the discussion of the

differences in mode of operation and in mechanical con-

struction of the resjiective "compound machine" elements

of the l>ates macliine and tlie alleged infrinjinn^^ machine.

The court comi)ares (]). 121) the first coni])ound machine,

i.e., "meclianism for intermittently feeding- a i)lurality

of lon.Liitudinal strand wires" of the I'ates machine with

that of defendant's machine and i^oints out that such com-

l)ound element of defendant's machine is not an equivalent

of the Bates i)atented machine because of its different

mechanical construction and different co-operative law or

mode of operation as a "compound machine."

We thus see that the Court of Ajjpeals, Eii^dith Circuit,

in this case applied the same rule of testing equivalency

in a C()mi)ound machine made up of com]:)ound machine

elements, as did the Sui)reme Court in Morlcy Machine

Co. z'. Lancaster (supra) and "individually considered"

each mechanism to determine whether it was in law an

equivalent for the corresponding' mechanism or "compound

machine" of the Bates patent. The decision of the court

in this case was not merely because Bates' machine de-

pended upon intermittent motion and defendant utilized

a continuous motion, but because the organization of the

respective or compound machine elements was not indi-

vidually comparable to such compound machine element

of the Bates patent and that thereby the "idea of means"

was not the same.

In the suit on the Selden patent, in which an attempt

was made to dominate the auttnnobile art. the Circuit
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Court of Appeals, Second Circuit, in Columbia Motor Car

Co. V. C. A. Dncrr & Co., 184 Fed. 893, applied this same

rule. The compound machine element which in that case

was given particular comparison with the compound

machine element of the modern automobile was the g'as

engine of the Brayton constant pressure or slow combus-

tion compression type. The modern automobile utilizes

the Otto or constant volume type. The Court of Appeals,

after considering the differences in mode of operation and

principle of these elements, etc., said (p. 915) :

—

"It is our opinion, for these reasons, that in this

road locomotive combination embracing as its engine

element an engine of the constant pressure type, the

substitution in place of such engine of an engine of the

constant volume type destroys the unity of the combi-

nation, because the two engines do not perform the

same functions in substantially the same way. Grant-

ing the patent as broad a range of equivalents as its

interpretation will permit, and giving due considera-

tion to the degree of invention involved, still we are

not able to hold that the Otto improved engine is the

equivalent of the Selden engine or that the defend-

ants infringe by employing it as an element of their

motor vehicle combination."

In C. F. Mueller Co. v. Clermont Mack. Co., 20 Fed.

(2d) 413, the court again applies this same analysis in

determining the question of non-infringement. The court

compares the compound machine elements of the i)atent

and of the defendant's machine. It finds these respective

elements not equivalents. It finds that they are not inter-

changeable. It says:

—

"The folding- of the noodles must be accomplished,

either by all of defendant's mechanisms, including the
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cnttinj^, workiniL;- conjointly, or all of Mueller's mech-

anisms, including the ciittinj^^, working conjointly, and

the doctrine of e(|iiivalents does not apply. Morley

S. Machine Co. v. Lancaster, 129 U. S. 263, 9 S. Ct.

299, 32 L. Ed. 715."

In Stehlcr v. Portcrvillc Citrus Ass'n, 248 Fed. 927, this

Court had before it a compound machine. This mechanism

was for separatin.^' oranp^es or citrus fruit according to

their sizes and distributing and conveying them to separate

bins properly placed to permit the packing of the fruit.

On_e of the compound machines of such mechanism was a

machine for separating the fruit according to sizes. Com-

bined with this comi)ound machine was the compound con-

veying and distributing apparatus. This Court held non-

infringement, first comparing the separator or grader

machine and then comparing the conveying and distribut-

ing' mechanism. After discussing the differences between

these res])ective compound machines of the Thomas Strain

patent with defendant's machine, this Court says (p.

930) :—

"While the same result is accomplished in the

defendant's machine as in the complainant's, there

appears to be such a variation of means as to avoid

infringement in the features complained of. Cimiotti

Unhairing Co. v. American Fur. Ref. Co., 198 U. S.

399, 25 Sup. Ct. 697, 49 L. Ed. 1100."

A comi)arison of the compound machines comprising the

Warne patent in suit, with those of the Killefer disc

harrow, in the manner and in accordance with this rule

of law establishes that the Killefer harrow does not

embody the mechanical means nor the mode of operation

utilized by Warne; that defendant's (Killefer) harrow
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utilizes "other means" within the rule of Grand Rapids

Sliozv Case & Fixture Co. (supra) and C. & N. W. R.

Co. v. Sayles (supra).

The device of the Warne patent in suit and defendant's

(Killefer) harrow each includes f(jur complete disc har-

rows, arranged in double-tandem and so coordinated with

a draft device and mechanical means operative by the

pullinj^" of the draft device to shift the inner ends of the

gangs of the front pair and the inner ends of the gangs

of the rear pair relatively in opposite directions. But

inasmuch as such general arrangement and the mechanical

means thereof were old long prior to Warne (as estab-

lished by the patent office, acquiesced in by Warne's can-

cellation of original claim 35), we must compare the

specific means or mechanical elements respectively utilized

because only in these specific means can patentable novelty

reside.

Preliminarily, however, it must be observed that with

Warne's mechanical elements each disc harrow or gang

is positively controlled and actuated independent of the

mechanical means and control or actuation of either of

the other three gangs or disc harrows; while the Killefer

compound machine is not so organized, nor is it capable

of such operation. In Warne the connecting means for

any one of the four harrows can be removed without inter-

rupting or changing the law of mechanical connection or

operation of any one or all of the three remaining har-

rows. This because each gang or harrow is independently

connected to and independently controlled by the "com-

pound machine" jirovided for draft and actuation pur-

poses. In Warne, each of the gangs or disc harrows is
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independently connected by means of independent fixed

(5, (S and 16) and movable (29, 30) connections to the

draft frame 1, 2 and the lost motion head IH. This is not

the principle or law of (jrj^anizati(;n of the Killefer, in

which the rear harrows are dependent upon the front

harrows and individual or independent fixed or movable

connections for the rear harrows to the draft frame are

not provided or utilized. Tn the Killefer the respective

rear harrows have only connection with respective front

harrows. This is by means of draft bars 45, and by

means of yokes or frames 42 and fixed draft connections

43 to the frame 41 carried on and a fixed part of the

frames of the respective front harrows or ,c:angs. The

front harrows by their movements from and to angled

position compel the rear harrows to follow their said

movements. Warne's four harrows are independent of

one another and their movements from and to angled

position comi)elled directly by the indei)endent mechanism

of each gang directly operated by the compound machine

provided for draft and actuation purposes. We thus see

that the inherent law or principle of coordination and

cooperative relation of the gangs or disc harrows is dis-

tinct and divergent. Killefer has not used Warne's

principle.

Bearing in mind we are considering a combination of

compound machines, we thus find that the very first con-

sideration of the relation of these four compound machines

to each other is distinctive and that the Killefer does not

"include" the Warne idea or principle of their combina-

tion and therefore cannot infringe (Raihvax v. Savlcs,

supra.) The principle of coordination and mode of oper-
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ation is diverg-ent. (Cimiotti UnJiairiug Co. v. American

Fur. Ref. Co., supra.)

Not only is this basic principle of, and the mechanical

elements for, combining the respective four harrows or

gangs with respect to each other distinct and divergent,

but the compound machine provided for draft and angling

actuation is distinct and divergent.

When we come to a comparison of Warne's draft and

angling mechanism with the draft and angling mechanism

of the Killefer harrow, it must be borne in mind that the

rear harrows or gangs of the Killefer harrow are in no

manner dependent, for their action or movement into or

out of angled position, upon the means or mechanical ele-

ments which are provided for moving the front harrows

into or out of angled position. On the contrary, in the

Killefer harrow the rear harrows are dependent solely

upon the position of the front harrows, and it is the move-

ment of the front harrows which causes the movement

of the rear harrows. Therefore, when we are considering

the compound machine provided by Warne for draft and

angling actuation, we must eliminate the rear harrows of

the Killefer mechanism for causing such rear harrows to

move into and out of angled position, as this action is

caused wholly by the mounting of the Killefer rear har-

rows on the Killefer front harrows, and there is no direct

connection between the mechanism provided for causing"

the draft and angling actuation in the sense that this

refers to the Warne structure.

Therefore, in order to simplify this comparison, we
shall first compare and contrast the mechanical elements

of the Warne machine, as illustrated in the patent in suit,
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with the Killefer harrow alleged to infringe, making such

comparison in accordance with the jjrinciple of law thus

pronounced and applied by the Supreme Court in Morley

Machine Co. v. Lancaster, supra, and the decisions ai^jjly-

ing that principle, and thereafter compare the modes of

operation of the respective elements and devices.

—

Comparison of Mechanical Elements

(Warne with Killefer)

Warne
1—A relatively fixed

frame (1-2) mounted

in front of the two
forward gangs.

2—A rear frame 13

mounted on top of the

two rearward gangs.

3—The front frame 1-2

and rear frame 13 are

not directly connected.

There are no relatively

fixed draft bars con-

necting the two frames.

The two frames are

movable relative to each

other and are not main-

tained in fixed rela-

tion.

4—Relatively fixed draft

bars (5-8) pivotally

connect the front
frame to a point adja-

cent the outer end of

each of the front disc

gangs.

Killp:fer

1—A relatively fixed front

frame 41 mounted to

the rear of the two for-

ward gangs.

2—A relatively fixed rear

frame 42 mounted in

front of the two rear-

ward gangs.

3—The front frame 41

and the rear frame 42
are pivotally connected

by relatively fixed draft

bars 43, to at all times

maintain these frames
in fixed relation.

-The front frame 41 is

pivotally connected di-

rectly to adjacent the

inner end of each of

the front disc gangs.
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Warne
5—Relatively fixed draft

bars 16 pivotally con-

nect the front frame to

a point adjacent the in-

ner end of each of the

rear disc gangs.

6—The stub or draft pole

3 is fixedly mounted

upon the front frame
1-2.

7—A longitudinally mov-
able draft bar 19 con-

nected to the draft

yoke 20.

8—The longitudinally

movable draft bar 19

is provided with an

elongated slot 19-a

(note Fig's 5, 6 and

9).

9—The draft block or lost

motion head 18 slida-

bly mounted upon the

stub pole 3.

10—A lost motion or inter-

lock arrangement
formed between the

movable draft bar 19

and head 18 by means
of pin 18-a carried by
head 18 operating in

slot 19-a of draft bar

19.

KiLLEFER

5—Relatively fixed draft

bars 43 pivotally con-

nect the front frame
41 to the rear frame
42.

6—The draft bar 17 is

pivotally connected by

means of members 13-

14-16-18-19 to the in-

ner corner of each

front disc gang and is

not fixedly carried by
the front frame 41.

7—There is no longitudin-

ally movable draft bar

equivalent to the bar

19, connected to the

draft yoke or slide

frame 20.

8

—

No longitudinally mov-
able draft bar 19 and
no elongated slot 19-a.

9

—

No draft block or head
equivalent to 18 of

Warne is found in the

Killefer 'structure.

10—No lost motion or in-

terlock;

No movable draft bar

19;

No lost motion head

18;

No pin 18-a;

No slot 19-a.
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Warne

11

—

L()ng"itii(linally mov-

able draft bars 29 con-

nect the lost motion

head 18 to the inner

end of each of the

front Ranp^s of discs.

12—Lo n 1^ i t n d i n a 1 1 y mov-
able draft bars 30 con-

nect the lost motion

head 18 to the rear

frame 13.

13—Draft clevis 20 is pro-

vided with a rack 20-a.

1^1—A i)inion 24 meshes

with rack 20-a.

15—A shaft 21 supported

in bearinj2:s 23 and 26

at one e n d carries

pinion 24.

16—Hand-wheel 22 mount-
ed upon upper end of

shaft 21.

17—Bracket arms 25 for

supporting- bearing
head 26.

18—Ratchet wheel 22-a car-

ried by hand-wheel 22.

19—Bearing" head 26 is

provided with a sliding

pawl 27.

KiLLEFER

11

—

Lcjngitudinally mov-

able draft bars 21 con-

nect the slide from 20
to the outer end of

each of the front
gangs of discs.

12

—

No longitudinally mov-
able draft bars connect-

ing the sliding frame
20 with the rear frame
43. There is no direct

connection between
these elements.

13—Draft bar 17 is pro-

vided with a ratchet-

bar 26.

lA—No pinion or equiva-

lent.

15- -No shaft;

No bearing;

No pinion.

16—No hand-wheel;

No shaft.

17—No brackets;

No bearing head.

18—No ratchet wheel;

No hand-wheel.

19—No bearing head;

No pawl m o u n t e d

therein

;

Pawl 29 is mounted
upon slide frame 20.
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Warne KiLLEFER

20—Bearing head 26 is pro- 20—No bearing head

;

vided with a release

handle 28.

21—Release handle 28 is

positioned within reach

of tractor operator.

22—Hand-wheel 22 is posi-

tioned within reach of

the tractor operator.

No release handle

mounted therein;

Actuating lever 31 is

mounted upon slide

frame 20.

21—The actuating lever is

positioned out of reach

of the tractor operator.

22—No hand-wheel.

23—Each disc gang is in-

dependently connected

to the front frame 1,2»

and the lost motion

head 18.

23—The front gangs are

connected to the front

frame and the slide

frame 20, while the

inner ends of the rear

gangs are connected by

a rear frame 42 which

in turn is directly con-

nected to the front

frame 41 by bars 43,

while the outer ends of

the rear disc gangs are

connected directly to

the inner end of their

respective front gangs

by bars 45.
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Comparison of Mechanical Elements

(Killefer with Warne)

KiLF.EFER

1—The rear frame 43 is

pivotally mounted to

each rear disc iJi^'dn^ ad-

jacent tlie inner end

thereof.

2—The rear frame 43 is

mounted in front of the

rear disc Slangs.

3—The rear frame 43 is

connected directly to the

front frame 41 by fixed

draft members 42.

-Movable draft bars 45

connect the outer end of

each rear disc gang with

the inner end of its re-

spective forward disc

gang.

-Movable draft bars 21

connect the outer end of

each of the front disc

gangs to the sHde frame
20.

'

-The fixed draft bars 13-

14 connect the inner end
of each forward disc

gang to the draft bar

17.

Warne
1—The rear frame 13 is

pivotally mounted adja-

cent the outer end of

each rear disc gang.

2—The rear frame 13 is

mounted on top of the

rear disc gangs.

3—The rear frame is not

directly connected to the

front frame, but is con-

nected by the longitud-

inally movable draft
members to the lost mo-

tion head 18.

A—No direct connection be-

tween any of the rear

disc gangs and their re-

spective forward disc

gangs.

5—Not so. The outer end

of each front disc gang

is connected to the front

frame 1-2 by fixed draft

bars 5-8.

6—Not so. The movable

draft bars 29 connect

the inner end of each

forward disc gang to

the lost motion head 18.
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Comparison of Modes of Operation

(Warne with Killefer)

Warne

-Implement backed to

set decree of ang-le.

2—After implement has

been backed to set

angle, a forward move-

ment pulls disc gangs

into the pre-set angle.

3—By operation of hand-

wheel 22 degree of

angle may be set.

4—After degree of angle

has been pre-set by

hand-wheel, a forward

movement will pull the

disc gangs into the pre-

set angle.

5—Due to lost motion con-

nection between head

18 and draft bar 19,

angle may be pre-set

with hand-wheel with-

out moving gangs.

6—Due to lost motion con-

nection between head

18 and draft bar 19,

angle may be pre-set

by rearwardly moving
draft clevis 20 without

moving gangs.

Killefer

-Not so. Killefer merely

releases the actuating

lever 31 and drives for-

ward.

-No such operation re-

quired or possible in

Killefer.

3—Killefer has no hand-

wheel. No means are

provided for pre-set-

ting angle.

4—Obviously, therefore,

this mode of operation

is not present in Kille-

fer.

5—No lost motion mech-

anism provided in Kil-

lefer. Therefore this

mode of operation is

impossible.

6—No pre-setting possible,

and no lost motion pos-

sible. This mode of

operation impossible.
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Warne

7—Due to lost motion con-

nection between head

18 and draft bar 19,

when implement is

backed ^ani^^s are free

to return to their paral-

lel relation.

8—After the anj^^le has

been i)re-set and the

implement is moved
forward, the so-called

front frame and rela-

tively fixed draft bars

5-8 and 16 move for-

ward to pull the Ranges

into an,^ie while the

lost motion head and

so-called movable draft

bars 29 and 30 remain

stationary.

9—With the disc Rangs in

angular relation, and

it is desired to return

the R'an^-s to parallel

relation, the ratchet 27

is released whereupon

the draft clevis 20 and

draft bar 19 are moved
forward, thereby pull-

in.2;" forward the lost

motion head 18 and the

movable draft bars 29

and 30; to pull the

.^ang^s into ])arallel re-

lation during this oper-

ation the fixed draft

bars 5, 8, 16 remain

stationary.

KiLLEFER

7—This mode of operation

impossible.

8—No such operation in

Killefer.

-No such mode of oper-

ation. Killefer merely

backs up to straighten.
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Warne

10—During" the operation

of shiftini^- the Rang

by a forward draft

into angular relation,

the front frame and

so-called fixed draft

bars move, while the

so-called movable draft

bars remain stationary,

and during the opera-

tion of shifting the

gangs into parallel re-

lation the so-called

movable draft bars

move while the fixed

members remain sta-

tionary.

In other words, dur-

ing the angling the

fixed draft bars be-

come the movable draft

bars, but when return-

ing the gangs to paral-

lel relation the movable

draft bars are moved
while the fixed draft

bars remain stationary.

11—When the disc gangs
are returned to parallel

by a backing operation,

the so-called fixed draft

bars become the mov-
able members, while

the so-called movable
draft bars remain sta-

tionary.

KiLLEFER

10—Not so. In the Killefer

the movable draft

members are moved

whenever the gangs are

being shifted into or

out of angular posi-

tion; likewise the fixed

draft members remain

stationary during the

shifting of the disc

gangs into or out of

angular position. There

is no reversing of

function, whereby the

fixed members become

movable and movable

become fixed, as in

Warne.

11—No reversing of func-

tion. Killefer's draft

bars remain at all

times fixed or movable.
The principle is dis-.

tinct.
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Warne

12—With the disc ^''^nf^s in

ant^ular relation, by
backin^^ the imi)lement,

due to the lost motion

connection the disc
.q^angs may return to

parallel relation with-

out disturbing the pre-

set angular adjustment.

13—During the operation

of shifting the disc

gangs to or from an-

gular relation, the rear

frame 13 is moved or

shifted relative to the

front frame 1, 2.

14—Tlie operation of shift-

ing the gangs of discs

is independent for each

harrow unit or disc

gang, and the opera-

tion of no gang- of

discs or harrows is de-

pendent upon the op-

eration of another gang
of discs or harrows.

15—In adapting the selec-

tive lost motion type

of hitch to the then

common double disc

harrow to obtain inde-

pendent operation of

each of the harrows or

gangs of discs, it was
necessary for Warne to

reorganize the then

common double disc

harrow.

KiLLEFER

12—There is no pre-set and
no lost motion mechan-
ism in Killefer. Angu-
lar set is determined by
operator, each time, by
lever 31.

13—Not so. The rear frame
42 is at all times

maintained in fixed re-

lation with the front

frame 41 by means of

bars 43.

14^—Not so. The front

frames, on angling or

on being moved to non-

angled position, con-

trol and determine the

angle or position of

the rear gangs of

discs.

15—In adapting the rigid

form of hitch of the

Clark patent to the

Killefer harrow, it was
unnecessary to reor-

ganize the then com-
mon double disc har-

row.
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Comparison of Modes o£ Operation
(Killefer with Warne)

KiLLEFER
1—To move the harrows

or gangs into angular

relation, the implement

is pulled forward, the

lever 31 is actuated to

release the control me-
chanism, and when the

gangs have moved into

the desired angular re-

lation, the lever 31 is

released to again lock

the control mechanism.

A single movement in

only one direction is re-

quired.

2—There is no connection

between the front har-

rows and the rear har-

rows. The movement
of the front harrows
has no effect upon the

movement of the rear

harrows when moving
into or out of angular

relation. The principle

is entire independence

of the several harrows

or gangs and the pro-

vision of individual ac-

tuating mechanism con-

trolled by a common
mechanism.

Warne
move the

gangs into

1—To move the harrows
or

relation the implement
must tirst be backed or

the hand-wheel actuated

to pre-set the control

mechanism and then the

implement may be pulled

forward, whereupon the

control mechanism per-

mits each gang to be

independently pulled into

angular relaticm repre-

sented by the pre-set-

ting of the control me-
chanism.

A compound move-
ment, first backward
and then forward, is

required.

2—The movement of the

front harrows or disc

gangs in shifting into

or out of angular rela-

tion is made use of

through members 45 and
41, 42, and 43 to shift

the rear gangs into or

out of angular relation.

The rear harrows or

gangs are dependent

upon the front gangs.

There is no individual

actuating means pro-

vided for each front

and for each rear har-

row or gang and no

common actuating- me-
chanism for such indi-

vidual actuating means.



—44a—
PLATE I

Cb*10 liiel. Mrros

••ttart 1.4»1.11J

Ch«lD Mtot

IfCUbl* larro* irlgu hltca
Clirk. arsur, ato. Prior .>rt

IHaar '><in«a ntiltobaa)





—45-

We respectfully siihniit that, regardless of the fact as

to whether tlie same result is accf>mi)Hshed in the Kil-

lefer four-gang double tandem harrr)\v as by the device

of the Warne patent, there exists such a variation of

means as to avoid infringement, under the rule api)lied

by this Court in Stcblcr v. Porterz'illc Citrus Ass'n,

supra, and by the Sujireme Court in Cimiotti Unhairing

Co. V. Amcricau luir Rcf. Co., 198 U. S. 399. These

radical differences, both in mechanical structure or means,

in their combinative interrelation, and in their diverg-

ence in mode of oi)erati(>n, clearly demonstrate that the

special master and district court were correct in holding

that Warne and defendants proceeded along different

lines to produce different combinations, to produce the

desired result. Inasmuch, therefore, as it is the means,

and not the function, result or effect which is j)atented,

there is and can be no infringement.

THE ART INVOLVED

The Warne patent in suit is directed to a four gang

double tandem disc harrow made up of four gangs of

discs, two front gangs and two rear gangs. To this struc-

ture of the double tandem disc harrow is added at the

front of the front gangs a draft appliance which is inde-

pendently connected by overreaching draft members col-

ored in red and brown in Figure 1 tif the Warne patent.

Exhibit 9 |R. ^26\. These draft members 16,16: 30,30:

29,29 \ ^,'S>, and 5,5 independently connect the draft frame

1,2, and draft head 18, with each of the four gangs of

discs of the harrow.

The patent in suit is a patent in an extremely crowded

art which antedates 1880, the date of issue of the Bramer
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and Crowley Patent No. 227,724 [R. 274-284]. The

double tandem harrow was old and common in the art prior

to 1909 and had assumed this name, "double disc harrow"

as early as November 25, 1913.

"The type of harrow in controversy is what is

known as a double disc harrow."
(Bucher & Gibbs Plozv Co. v. International

Harvester Co., 211 Fed. 473 at 474.

The advent of the commercial tractor of small size

driven by an internal combustion engine required but

slight modification of structures then existing in order

that the then common double disc harrow might be adapted

for use with such a tractor. (Prffs Br., p. 8.)

The advent and adaptation of the smaller tractor of the

internal combustion type in the commercial fields occurred

just prior to the alleged invention of Frederick C. Warne.

Immediately all manufacturers of agricultural implements

sought to modify their structures to meet changed condi-

tions. Obviously a rigid draft was necessary to replace

the common chain draft used with horse-drawn imple-

ments. [Def. Exhibit I, R. 624.]

The file wrapper of the Warne patent, Plaintiff's Ex-

hibit 10, [R. 112-219] discloses that practically every

manufacturer of agricultural implements made the same

change. In making this change the engineering staff's of

the manufacturers of agricultural implements adapted to

the double disc harrow the common, well-known tongue

draft of the ancient two-section harrows without change.

[Def. Exhibits F-1, R. 350; F-2, R. 356; F-5, R. 368,

etc.] It was not necessary to alter the connections between

the front and rear pairs of gangs of discs to accomplish

this mere substitution.
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The file wrapper, Plaintiff's Exhibit 10, supra, shows

that this chanj^^e was made by:

F. J. Johnson of Los Angeles, California

;

S. W. Cady, Eng^ineer for International Harvester Com-

pany;

A. L. Pollard, Engineer for Massey-Harris Harvester

Company

;

Ben N. Watters, for Killefer Manufacturing Company;

H. S, Smith, for J. I. Case Threshing Machine Com-

pany ;

C. E. Warr, for Brenneis Manufacturing Company;

R. H. Griffith of Ohio Cultivator Company.

A mere engineering change easily within the skill of

any of these engineers working in the manufacture of

agricultural implements was all that was required to adapt

the double disc harrow to the different motive power, the

small or engine driven tractor.

The almost simultaneous independent adoption by each

of the engineers of these manufacturing companies of the

old form of draft hitcli where the draft force of the draft

animals was utilized to move the gangs of discs from or

into their angled position as recognized by the patentee

Clark, Defendant's Exhibit F-5 [R. 368] to the then old

double tandem harrow, conclusively demonstrates that the

change that was made was well within the skill of an

ordinary mechanic in the art and presented no abstruse

problem to be solved at the time of the alleged invention

of Frederick C. Warne.

In Concrete Appliances Co. et al. r. Gofiiery ct aJ., 269

U. S. 177, page 185, 70 L. Ed. 222, 226, the court said:
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"The adaptation independently made by engineers

and builders of these familiar appliances to the move-
ment and distribution of wet concrete in building

operations and the independent patent applications,

within a comparatively short space of time, for de-

vices for that purpose, are in themselves persuasive

evidence that this use in combination of well known
mechanical elements was the product only of ordi-

nary mechanical or engineering" skill and not of inven-

tive genius. Atlantic Works v. Brady, 107 U. S.

192, 27 L. Ed. 438, 2 Sup. Ct. Rep. 225."

Lack of "invention" is proved by simultaneous develop-

ment by a number of independent workers in the same

art. Such simultaneous development is cogent proof of

obviousness and the use of only the ordinary skill of the

mechanic skilled in the art.

"On evidence which we can hardly regard as con-

flicting, we find that the designers of both parties to

this litigation promptly and easily produced the same
solution of the problem, if it can be called one. This

suggests application of the principle announced by
Townsend, J. in Thomson-Houston, etc. Co. v. Lo-
rain, etc. Co., 117 Fed. 253, 54 C. C. A. 285, viz:

" 'Where a number of workers in a single field,

when confronted by an obstacle to the development

of a device, naturally, and practically contemporane-

ously, independently substitute one well-known ma-
terial for another, * * * the presumption is raised

that such workers rightly regarded the substitution

as a mere improvement, * * * such as would be

adopted or selected by the skilled workman.'

"The subject matter of that litigation was different

from and far more difficult than that now before us,

but the rule is similar. It is not one of law, but of

evidential values, and is that, when a matter of no
complexity is promptly and easily solved in an obvious

way by independent workers, invention can rarely be
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found ill the solution; and we can fnifl none in this

patent." {Baker et al. i'. I fucjlies-Evans, et aL,

270 Fed. 97, at 99—C. C. A. 2.)

See also:

M^all Pump & Compressor Co. v. Gardner Gov-

ernor Co., 28 Fed. (2d) 334—C. C. A. 7.

The mere substitution that was made by Warne was to

take a power draft hitch from any one of the patents,

Defendants' Exhibits F-1 [R. 350], F-2 [R. 356], F-5

[R. 36(S] ; the Clark patent, which states, when speaking

of a horse-drawn harrow

:

"It is not broadly new* to thus cause the team to

make said angular adjustments;"

I
R. 380]. Clark Patent, ]). 1, lines 84 to 86.

or the power hitch of any of the patents to, Hardy, Sharp,

Stoddard, Waterman, or Thomson, Defendants' Exhibits

F-7, F-8, F-9, F-12, F-13, F-14, F-15, F-16, F-17, F-18,

F-21, and apply any one of these power hitches to the

then common double tandem disc harrow so that instead

of the horses or team, as referred to in the Clark patent,

Defendants' Exhibit F-5, [R. 368], being utilized for the

angling of the gangs of the harrow, the power derived

from the small engine draft tractor was utilized for the

purpose of causing this automatic angling. Warne's

alleged invention was not in the substitution of the tractor

for the horses of Clark. No more did Warne make an

invention in selecting and using one of the automatic

hitches of these ancient patents in the then old double disc

harrow. The double disc harrow operates in no different

way after the substitution. The hitch operates in no dif-

ferent way when applied to a four gang or double disc
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harrow from what it did when applied to the harrow of the

Clark patent.

The mere substitution in the same art of elements known

in that art, where the elements when in their new position

neither individually nor collectively act or operate in any

way different from their operation in their original posi-

tions, is not invention. This Honorable Court, in Ray v.

Bunting Iron Works, 4 Fed. (2d) 214, cited with approval

Huebner-Toledo Brezv. Co. v. Mathews Grav. Carrier Co.,

253 Fed. 435, 446, which held:—

*Tt must, of course, be conceded that patentable

novelty may exist in a combination of old elements;

but here the combination claims in suit are lacking- in

the usual and essential tests of invention. No new
function of elements or new method of operation is

evolved, and the result achieved is exactly the same
as the old one. The settled rule under such facts is

that to adapt an old and familiar device to another
structure equally old and well known is not to exer-

cise the inventive faculty; it is to apply the skill of

the mechanic. Aron v. Manhattan Railway Co., 132
U. S. 84, 88, 10 Sup. Ct. 24, ZZ L. Ed. 272; Peters v.

Active Mfg-. Co., 129 U. S. 530, 537, 9 Sup. Ct. 389,

?i2 L. Ed. 738; Crescent Brewing Co. v. Gottfried,

128 U. S. 158, 169, 9 Sup. Ct. 83, 32 L. Ed. 390;
Penn. Railroad v. Locomotive Truck Co., 110 U. S.

490, 494, 4 Sup. Ct. 220, 28 L. Ed. 222 ; Weir Frog
Co. V. Porter, 206 Fed. 670, 676, 124 C. C. A. 470
(C. C. A. 6) ; Frederick R. Stearns & Co. v. Russell,

85 Fed. 218, 226, 29 C. C. A. 121 (C. C. A. 6>;
Indiana Novelty Mfg. Co. v. Crocker Chair Co., 103
Fed. 496, 502, 43 C. C. A. 287 (C. C. A. 7).

'Tt may further be conceded that appellee's carriers

are better than the Alvey carriers or any others of
the prior art; this, too, is unavailing. It is met by
the old rule that a mere carrying forward of the

original idea, a change in form, an improvement in

degree, without substantial change in either means
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or result, is not invention. Railroad Supply Co. v.

Elyria Iron Co., 244 U. S. 285, 292, 11 Sup. Ct. 502,

61 L. Ed. 1136; Wagner v. Meccano Limited. 246
Fed. 603, 608, 158 C. C. A. "^71 (C. C. A. 6), and
citations. Superiority is not enough. Grinnell Wash-
ing Machine Co. v. Johnson Co., 247 U. S. ^26, 38
Sup. Ct. 547, 62 E. lul 1196. it can scarcely he

doubted that the defects if any in the Alvey struc-

tures niight have been remedied by the skilled me-
chanic. Keene v. New Idea Spreader Co., 231 Fed.

701, 710, 145 C. C A. 589 (C. C A. 6). This derives

emphasis from the changes made in appellee's carrier,

as we have pointed them out in the exhibit produced

in court."

The art of harrow construction was, at the time of

Warne's asserted invention, such that:

( 1 ) Automatic hitches employing the draft force

to angle or move the gangs of a harrow out

of angle, were old and well recognized ; and

(2) Double disc harrows, where the trailing pc'ir

of gangs of discs folknved after the forward
gangs of discs in moving from the parallel or

non-working to the angled or working posi-

tion, were old and well recognized.

In the position taken by plaintiff, the Warne patent is

therefore predicated on the assumption that it recjuired

invention of a high order to adapt the then common four-

gang, double-disc harrow to tractor operation by the sub-

stitution of the common, well-known automatic hitch, the

operation of which was well recognized in 1891 ( Def 's

Ex. F-5), to the double-disc harrow. Or, stated in

another equally obvious way, invention is asserted in

merely adding the rear pair of gangs of the double disc

harrow, in tandem position to the Clark harrow of 1888,

or any of the other automatic hitch harrows of the prior

art. The art teaches tandem operation [Waterman patent
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—Def's Ex. F-21—R. 554 J. Simply add the two rear

gangs of discs of the Waterman harrow to the gangs of

discs of the Clark patent (Def's Ex. F-5) in the manner

taught by Waterman, and the Killefer harrow is pro-

duced. No change in operation has been effected; no new

combination made; the parts all operate in the same way

to produce the same result. The substitution, considered

in either way, was obvious and was such as might be

reasonably expected by the ordinary mechanic. The

record shows that to the engineers of each company en-

gaged in harrow manufacture this substitution was imme-

diately obvious; no clearer case of the mere exercise of

mechanical skill could be found.

Plate X (p. 44 hereof) graphically illustrates the sub-

stitution of either the rigid hitch of Clark, Bramer, etc.,

of the prior art, for the chain hitch old prior to Warne's

alleged invention, or the rear pair of gangs of discs of

the Waterman patent to the gangs of discs, (which already

have connected thereto the rigid automatic draft hitch)

of the Clark patent harrow. It makes no difference, in

the operation of the hitch, how many pairs of gangs of

discs are connected to the rear of the front pair of gangs

of discs,—whether there are one, two, three or more pairs

of gangs of discs is immaterial to, and does not and

cannot affect the operation of the rigid hitch.

"If you disconnected the two rear gangs by taking

off the bars 45 and 43 the forward gang would func-

tion identically to its function with the four gangs
and the draft means composed of the elements 21, 21,

17, 20, 23 and 26 would function in the same manner
as with the rear gangs in place. The operation of

the draft means in no way varies or alters the func-

tioning of the rear gang connecting means to the

forward gang."
'

[R. 39-40.]
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The selection thus made by Warne from the prior art

of the most desirable ])arts of the different machines (the

old rij4"id automatic hitch and the four-^ani; harrcnv ) and

the mere addin.^- together of these well recognized struc-

tures, without change, is n(jt invention, but mere me-

chanical change.

"The selection and putting together of the most de-

sirable parts (jf different machines in the same or

kindred art, making a new machine, but in which
each ])art operates in the same way as it operated

before and effects the same result, cannot be inven-

tion; such combinations are in the nature of things

the evolutions of the mechanic's ai)titude rather than

the creations of the inventor's faculty."

{Hncbncr-Tolcdo Breweries Co. v. Mathews
Gravity Carrier Co., 253 Fed. 435, at

447,—quoted with ai)])roval by this Court
in Ray i'. Binitiiig Iron Works, supra.

)

In applying the rule:

"(Syl. 1.) To prevent a combination from being

patentable, it is not necessary that all its elements sliall

be found in the same relation and combination in one
prior patent or device; for the mere bringing to-

gether of old devices or elements, especially if they

belong to the same or kindred arts, without producin*^

anything new in function, result, or mode of opera-

tion, is not patentable.",

the Court of Appeals of the Seventh Circuit, in hiterior

Lumber Co. i'. Perkins, 80 Fed. 528, at 531, says:

—

'Tn matters of fact the entire testimony of the

witnesses shows them to be in substantial accord.

Their differences of opinion are explained by Mr.
Powers' mistaken understanding of the rule by which
the patentability of combinations of old devices should

be determined. That the mere bringing together, in

a new combination, of old devices or elements, espe-

cially if they belong to the same art or to arts kindred
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to that of which the combination belongs, does not

constitute invention is well settled. 'It is not enough
that a thing shall be new, in the sense that in the

shape or form in which it is produced it shall not

have been before known and that it shall be useful,

but it must, under the constitution and the statute

amount to an invention or discovery.' Thompson v.

P>oisseIier, 114 U. S. 1, 11, 5 Sup. Ct. 1042; Hill v.

Wooster, 132 U. S. 693, 10 Sup. Ct. 228; Burt v.

Evory, 133 U. S. 349, 10 Sup. Ct. 394; Pickering v.

McCullough, 104 U. S. 310; Florsheim v. Schilling,

137 U. S. 64, 11 Sup. Ct. 20; Adams v. Stamping Co.,

141 U. S. 539, 12 Sup. Ct. 66; Deere & Co. v. J. T.

Case Plow Works, 9 U. S. App. 567, 6 C. C. A. 157,

56 Fed. 841. The differences between the dogs de-

scribed in the patent of Perkins and those of the

earlier patents are differences of form and arrange-

ment which produce nothing new in function, result,

or mode of operation. It is certainly not a matter of

invention that a bent arm is operated by a centrally

located cam instead of an outside ring, there being nc^

essential difference in the result; or that one dog,

rather than the other, is made movable; or that an
arm is not radial, extending centrally down in a ma-
chine to operate upon an interior cam; or that levers

extend over and are actuated outside of instead of

inside the periphery of the carriage; or that a spring

is shown without means of adjustment for greater or

less tension, such means being well known; or that

a radial arm extends outward a considerable distance

beyond the periphery of the carriage, and has its

outer dog not pivoted to, but integral with it; or that

a radial arm does not extend over and beyond the

inner dog; or that a dog is adapted to be released

beyond the periphery of the carriage instead of by an
interior cam; or that a rectangular frame is em-
ployed instead of an arm; or that a cam instead of

a spring is used to push a dog into place. It is testi-

fied, and perhaps would be evident without proof,

that of these various forms of construction and ar-

rangement of parts, while one may be better than
another, the differences are not such as to affect the

question of invention."
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It is ik-ar frcjin tlic fore^oinj^ .'luthoritics that, in view

of the state of the art as indisputably proven in this case,

neither Warne nor the plaintiff can assert that W'arne

made any broad invention, if any invention at all can be

found in the teaching's of the patent in suit, it must reside

in the specific form and construction. The proof clearly

establishes that, prior to Warne's alleged invention and

more than two years ])rior to his application for the i^atent

in suit, this art was a crowded art.

As said by the Court of Ap])eals, Seventh Circuit, in

Kelly V. Clozv, 89 Fed. 297, at 303 :—

"It is manifest that the patentee was simply a

gleaner in a tick! already well harvested, and there-

fore the claim that a broad construction should be

given to the patent is inadmissible. In view of the

numerous prior American and English patents relat-

ing to water-closets disclosed in the record, it clearly

becomes our duty to give the patent a construction no
broader than its terms plainly require. The patent is

for a combination every element of which is old, and
all that is claimed for it is that it obviates some
objectionable features fcnind in other similar con-

structions. .Similar combinations are found in many
prior i)atents, but all of the elements found in com-
plainants' combination, it is claimed, are not shown
to have been used together in any one of the prior

patents in the same relation to each other. It is in-

sisted that the novelty of the combination can only

be destroyed by showing that all of its elements have

been used together before, and in the same relation

to each other. The contrary is well established.

Thompson v. Boisselier, 114 U. S. 1. 11. 5 Sup. Ct

1042: Hill v. Wooster, 1^2 U. S. 693, 10 Sup. Ct.

228; lUirt v. Evorv, 133 U. S. 349, 10 Sup. Ct.

394: Pickering v. AlcCullough, 104 U. S. 310: Flor-

sheim v. Schilling, 137 U. S. 64, 11 Sup. Ct. 20:

Adams v. Stamping Co., 141 U. S. 539, 12 Sup. Ct.

66: Deere & Co. v. J. I. Case Plow Works, 9 U. S.
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App. 567, 6 C. C. A. 157, and 56 Fed. 841; Lumber
Co. V. Perkins, 53 U. S. App. 66, 94, 25 C. C. A.

613, 616, and 80 Fed. 528, 531. In the case last

named this court quoted the following from the tes-

timony of Mr. Powers, one of the experts testifying"

in the case:

'' 'But, on the other hand, in order to anticipate the

claim of a patent, all of its elements, either identically

or substantially, must be found in the same relation

and combination with each other in some one patent

or device;' " and proceeded to say: 'To the doctrine

of selection he refused to subscribe, and for that

reason failed to find the invention of Perkins in the

patent of O'Connor. In matters of fact the entire

testimony of the witnesses shows them to be in sub-

stantial accord. The differences of opinion are ex-

plained by Mr. Powers' mistaken understanding of

the rule by which the patentability of combinations

of old devices should be determined. That the mere
bringing together, in a new combination, of old de-

vices or elements, especially if they belong to the

same art or arts kindred to that to which the com-
bination belongs, does not constitute invention is well

settled. Tt is not enough that a thing shall be new,
in the sense that in the shape' or form in which it is

produced it shall not have been before known, and

that it shall be useful, but it must, under the con-

stitution and statute, amount to an invention or dis-

covery.'
"

In Railzvay Co. z'. Sayles, 97 U. S. 554, 24 L. Ed. 1053,

at 1054, the Court said:

—

"At the time when the complainant alleges that

Thompson and Bachelder completed the invention for

which the letters patent on which the suit is brought
were granted, namel}^: in 1846 and 1847, double

trucks under railroad cars had come into general use

in the C(juntry, and it was a desideratum to have a

brake, or system of brakes, which could be operated

from either end of the car, upon the wheels of both

trucks; and a number of inventors were in the field,

contriving and testing their various devices. Like
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almost all oIIut inventions, that of double brakes

came when, in the progress of inechanical improve-

ment, it was needed; and bein^ sought by many
minds, it is not wonderful that it was develojK'd in

different and inde])endent forms, all orii;inal, and yet

all bearing- a somewhat jj^eneral resemblance to each

other. In such cases, if one inventor precedes all the

rest, and strikes out something which includes and
underlies all that they produce, he ac(|uires a mono])-

oly, and subjects them to tribute, ikit if the advance

towards the thin.^- desired is gradual, and i)roceeds

step by ste]), so that no one can claim the complete

whole, then each is entitled only to the specific form
of device which he produces, and every other inventor

is entitled to his own specific form, so long as it dif-

fers from those of his competitors, and does not in-

clude theirs. These general principles are so obvious,

that they need no argument or illustration to support

them. We think they are specially applicable to the

case before us."

As said by the Supreme Court in Atlantic Works v.

Brady, 107 U. S. 192, 27 L. Ed. 438, 440:—

"The process of development in manufactures

creates a constant demand for new appliances, which

the skill of ordinary head workmen and engineers is

generally adequate to devise, and which, indeed, are

the natural and proper outgrowth of such develop-

ment. Each stej) forward j^repares the way for the

next, and each is usually taken by spontaneous trials

and attempts in a hundred different places. To grant

to a single party a monopoly of every slight advance

made, except where the exercise of invention, some-

what above ordinary mechanical or engineering skill,

is distinctly shown, is unjust in jirinciple and in-

jurious in its consequences.

"The design of the patent laws is to reward those

who make seme substantial discovery or invention,

which adds to our knowledge and makes a step in ad-

vance in the useful arts. Such inventors are worthy
of all favor. It was never the object of those laws

to grant a monopoly for every trifling device, every



—58-

shadow of a shade of an idea, which would naturally

and spontaneously occur to any skilled mechanic or

operator in the ordinary progress of manufactures.

Such an indiscriminate creation of exclusive privi-

leges tends rather to obstruct than to stimulate in-

vention. It creates a class of speculative schemers

who make it their business to watch the advancing
wave of improvement, and gather its foam in the

form of patented monopolies, which enable them to

lay a heavy tax upon the industry of the country,

without contributing anything to the real advance-

ment of the arts. It embarrasses the honest pursuit

of business with fears and apprehensions of con-

cealed liens and unknown liabilities to lawsuits and
vexatious accountings for profits made in good faith."

In Gibbon z'. Locwcr Sole-Rounder Co., 79 Fed. 325, at

327, C. C. A. Third Circuit, it is said:

—

"It is well settled that 'a mere carrying forward,
or new or more extended application of the original

thought, a change only in form, proportions, or de-

gree, the substitution of equivalents, doing substan-

tially the same thing in the same way, by substan-

tially the same means with better results,' is not in-

vention in a patentable sense. Smith v. Nichols, 21

Wall. 112, 119; Trimmer Co. v. Stevens, 137 U. S.

432, 11 Sup. Ct. 150; Ansonia Brass & Copper Co.

v. Electrical Supply Co., supra.'' (144 U. S. 11, 18,

12 Sup. Ct. 601.)

As said in Smith v. Nichols, 21 Wall. 112, 119, 22 L.

Ed. 566, (cited and applied by our Court of Appeals in

D. J. Murray Co. v. Sumner I. Works, 300 Fed. 911,

912) :—

"But a mere carrying forward or new or more
extended application of the original thought, a
change only in form, proportions, or degree, the sub-
stitution of equivalents, doing substantially the same
thing in the same way by substantially the same
means with better results, is not such invention as
will sustain a patent."
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Tn Wisconsin Com p. .lir flouse Cleaning Co. v.

American C. A. C. Co., 125 Fed. 761, at 767 (C. C. A.

7), the Court says:

—

"It should not be forj^otten that the defendant was
operatinjL^ under later patents, and that the art prior

to Nation discloses stationary machines for renovat-

ing carpets by the use of compressed air, movable
machines for dusting carpets by means of air cur-

rents in connection with hoods and strainers, and the

'open blast nozzle.' In this connection the observa-

tion of the Supreme Court in Kokomo Fence Ma-
chine Co. V. Kitselnian, 1(S9 U. S. 8, 2i, 22> Sup. Ct.

521, 47 L. Ed. 6(S9, is pertinent:

" 'Considering the complainants and Whitney
(patentee of defendant's machine) as alike having
improved on the prior art, the (juestion is whether
the specific improvements of the one actionably in-

vaded the domain of the other. The presumption
from the grant of the letters patent is that there was
a substantial difference between the inventions.'

"2. Respecting anticipation it is true that the

combination of elements in Nation's claims is not

found in any one prior device. So the citations are

not eft'ective to disprove the novelty of Nation's com-
bination. But the modified Sorensen and McClain
machines would be anticipative, and, in our opinion,

it did not require invention to produce these modi-
fied machines. The modification consisted in sub-

stituting the known means for directing an air cur-

rent from a tank of compressed air upon the goods
to be cleaned for the Sorensen and McClain air cur-

rents from blowers. This selection among known
means, though increasing the degree of efificiency, did

not rise to the dignity of independent invention.

Mast, Foos & Co. v. Stover Mfg. Co.. 177 U. S. 485.

20 Sup. Ct. 708, 44 L. Ed. 856; Lumber Co. v. Per-

kins, 25 C. C. A. 613, 80 Fed. ^2%\ Kelly v. Clow,
32 C. C. A. 205, 89 Fed. 297, and cases' there col-

lated."
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THE WARNE PATENT

The Warne ])citent discloses that Warne did not con-

sider himself to be more than an improver in a specific

form of hitch :

—

"The front and rear harrow sections or units may
be of any suitable or conventional form, and for the

purposes of illustration I have shown my improz'cd

draft appliance and its connections applied to or em-
bodied in a double or tandem disc harrow of the gen-

eral form of that disclosed in my former patent here-

inbefore referred to." [Spec, p. 2, lines 25-32

—R. 335.]

The specific form of hitch or "improved draft appli-

ance" of the Warne patent includes a draft head 18,

which is independently connected with each of the four

gangs of discs so that each gang of discs is moved to

and from its angled or working position from and to its

parallel or non-working position independent of the opera-

tion or movement of the other three gangs of the double

disc harrow.

As was common in the art prior to Warne's asserted

invention, each of the four gangs of discs as disclosed in

the Warne patent includes a gang rod having a plurality

of saucer-shaped or concavo-convex discs mounted there-

on. On any one gang-rod or axle the discs have their

concave sides all turned toward one end of the axle. The

four gangs of this common form of double disc-harrow

are mounted in pairs, a front pair and a rear or tandem

pair. The discs of the front and rear pair are oppositely

arranged on their gang-rods or axles so as to turn the

soil in reverse directions. This structure was common

prior to Warne's asserted invention.

—
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Waterniaii patent, —Def's Ex. F-21—R. 554;

Nicsz patent, —Def's Ex. F-10—R. 438;

Cameron patent, —Def's Ex. F- 3—R. 388;

La Dow patent, —Def's Ex. F- 8—R. 428;

Law Dow i^atent, —Def's Ex. I^^- 9—R. 434;

Rav patent, —Def's Ex. 1-11—R. 444:

Sharp patent, —Def's Ex. F-12—R. 456;

Trissel patent, —Def's Ex. F-19—R. 524;

Willi's patent, —Def's Ex. F-22—R. 562;

Warne patent, —Def's Ex. F-23—R. 572.

The Warne ])atent in suit discloses, as added to this

common form of "double disc harrow", an automatic

hitch operable t(» cause the draft team (horses or tractor)

to pull the i^^an.e^s of discs from parallel or non-workinij^

position to angled or working position. This common

form of hitch was recognized as old by Clark in 1891.

—

"It is not broadly new to thus cause the team to

make said angular adjustments;"

[Clark Patent—Def's Ex. 5—lines 84-6—R. 380.]

Automatically operating hitches are disclosed in each

of the prior patents, Def's Exhibits F-1. F-2, F-6, F-7.

F-8, F-13, F-14, F-L\ F-16, F-17. F-18, F-21, and

Plaintiff's Exhibit 13, in addition to the disclosure of the

Clark patent. Plaintiff is estopped from contending

tliat automatically operating hitches in a four gang double

tandem harrow was novel to W^arne, as heretofore pointed

out.

The specific form of automatic hitch disclosed in the

Warne patent is complicated, in that it provides structure

enabling three distinct mcxles of operation for the angling

of the gangs of discs. ( Pl'ft's Br., pj). 14-17.) These

modes of operation are:

—

( 1 ) to cause the draft team or draft tractor to

back to set or predetermine the angle and to
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then pull the gangs in angle and back the

gangs out of angle;

( 2 ) to cause the draft team or draft tractor to pull

the gangs out of angle, and the backing of the

tractor sets the lost motion mechanism so that

the next forward pull will move the gangs
into the angular relation so set by backing;

(3) to eliminate entirely the backing of the tractor

to set the angle to which the gangs will be

moved, the hand-wheel 22 is operated manu-
ally to set the lost motion mechanism so that

on the next forward pull of the tractor the

gangs will move into their previously set

angular relation.

In order to accomplish this varied method of operation,

Warne provides in his harrow a forward draft frame 1,2,

and slidably mounted lost motion draft head 18, and

independently connects the draft frame 1,2, to all four

gangs of the harrow through the connections 8,8, 5,5,

and 16,16, and independently connects the lost motion

head 18 with all four gangs of the harrow through con-

nections 29,29, and 30,30. Each of the four gangs is

thereby connected to Warne's "improved draft appliance"

independent of any other gang of the harrow and is in-

dependently operated by the "improved draft appliance."

Disconnection of any one of the four gangs of discs,

either forward or either rearward gang, will not affect in

any way the operation of the other remaining gangs of

discs. Disconnection of both front gangs from the draft

frame 1,2, and draft head 18 will leave the operation of

the "improved draft appliance" and the rear gangs un-

affected. Similarly, removal of the rear gangs has no

effect. All gangs are independently controlled and oper-

ated. If a third pair of gangs were added to the rear of
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what is now Ihc rear pair of jj^anp^s of discs, in the same

way this adch'tion wonlcl Hkewise fail to alter, chanj^e or

contribute in any way to the o])eration of four gang's now

found in the VVarne patent. This addition would be

merely a further case of duplication,—the same duplica-

tion that is the j,»-ist of Warne's asserted invention.

The "improved draft ai)i)liance" of the Warne patent

in suit includes a slidini^ member 19 adapted to be secured

to a tractor or other draft implement. Secured to the

rear of the sliding- member 19 is a draft head IH. In ad-

dition to the slidin'>- member 19 and head 18, the "im-

proved draft appliance" includes a fixed frame or member

1,2. The slidini^ draft member or pole 19 is secured to

the inner adjacent ends of the two gangs composing the

front pair of discs by means of links 29. The links 29

are called longitudinally movable draft bars 29. The

slidable draft pole 19 or head 18 thereof is likewise se-

cured by means of reach bars 30 to the rear pair of gangs

of discs. The stationary frame 1,2, is secured by means

of links 5, 7 and 8 to each of the forward gangs of discs

at points spaced outwardly from their inner adjacent ends.

The forward stationary frame 1,2, is secured by means of

links 16, called draft bars 16, to the inner adjacent ends

of the rear pair of gangs of discs. By this means W'arne

])rovides an "imiM-oved draft appliance" which is directly

and independently connected with each of the four gangs

of discs of the doul)le tandem harrow.

In order to provide a means for utilizing the draft

force in the Warne patent that is operable through either

of the methods of operation : ( 1 ) to cause the draft team

or draft tractor to pull the gangs in angle and back the
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gang-s out of angle, or (2) to cause the draft team or

draft tractor to pull the gangs out of angle and back the

gangs into angle, a form of interlocked or lost-motion

mechanism is provided. This interlocked or lost-motion

mechanism operates through the movement of the pin 18-a

operating in the slot 19-a formed in the draft bar 19. The

draft hitch or (as Warne terms it) "improved draft ap-

pliance," is identical with that disclosed in many of the

prior art patents.

Warne did not invent an improved draft appliance,

which was the first to utilize or provide a means for utiliz-

ing the draft force of a team or other draft implement to

cause the gangs of discs of a harrow to be moved into

angled position upon the forward movement of the im-

plement or to be moved out of angled position to parallel

position on the backing of the draft implement. This is

the first mode of operation which is possible in the Warne

patent in suit, and this was very common in the art prior

to Warne's alleged invention. The use of the draft force

through a draft hitch connecting a draft implement with

a harrow to move the gangs of discs to a working posi-

tion on the forward movement of a tractor, and for the

purpose of moving the gangs of discs back to a parallel

position on the reversing or backing up of the draft im-

plement or tractor, was recognized as old prior to Janu-

ary ]?>, 1891, in the Clark patent No. 444,662 [Def's Ex.

F-5]. The Clark patent recognizes this mode of opera-

tion to be old prior to his (Clark's) invention, because

this mode of operation was disclosed adequately and fully

in earlier patents, e. g., as early as September 27, 1881,

to F. Bramer and G. G. Crowley, No. 247,476 [Def's Ex.

F-1—R. 350]. The operation of means for automatically
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an^Hn^ the disc j^anjifs with rcs[)cct to each rather through

the forward and backward movements oi the draft bar

is fully described in tlie Hranier & Crowley patent as

follows :

—

"The draft is applied to the pole C, and the for-

ward movement of the machine will cause the disk-

jJciniji's to assume an ani^ie to the line of draft, the

angle being regulated by the backward motion of the

rod F, which controls the swinging link t(j which the

draft-rods H' are attached.

"When the machine is backed the link E is free to

swing- forward, and the disks will move into positions

parallel with the line of draft. The advantag^es of

this construction will be obvious to those skilled in

the art, as we obtain a machine in which the disk-

gangs promptly assume the angle to which they have
been adjusted relatively to the line of draft wdien the

machine moves forward, and when the machine is

backed the disks immediately become parallel to the

line of draft, and the machine can therefore be

handled with g-reat facility."

[Spec, p. 1, lines 36-S4—R. 354.]

This mode of operation was commonly understood in

this art as early as September 27, 1881. This mode of

operation is speciHcally described in a great many of the

patents in evidence, and is incident to the mode of opera-

tion of the harrows illustrated in not only the Bramer &
Crowley and Clark ]xitents, but also in each of the fol-

lowing patents:

Defendants'

Patentee Exhibit

Bramer F- 2
| R. 356]

Case F- 4 [R. 360]

Glass F- 6
I
R. 406]

Hardie F- 7 [R. 416]
LaDow F- 8 [R. 428]
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LaDow F- 9 [R.434]

Stoddard (all 4 patents) F-13—F-16, inc. [R. 472-504]

Thomson F-17 [R. 512]

Thomson F-18 [R. 520]

Waterman F-21 [R. 554]

Warne F-24 [R. 586]

Warne F-25 [R. 594]

The Killefer harrow, as shown by Killefer patent No.

1,619,208 [R. 342-9], and as illustrated by the Watters

patent No. 1,421,113 [Def's Ex. H—R. 614-22] follows

this same mode of operation, to wit : the utilization of

the draft force through a draft hitch to move the gangs

of discs from a parallel to an angled or working position

on forward movement of the draft implement and to move

the gangs from an angled position to a parallel position

on the backing of the draft implement. This is the only

mode of operation of the Killefer harrow, and the Killefer

harrow does not operate through the first, second or third

modes of operation possible in the harrow disclosed in the

Warne patent in suit. There is no operation of the Kil-

lefer device comparable to the requirement of Warne's

first mode of operation. The Warne patent in suit dis-

closes a harrow that is operable through the second mode

of operation, that is, to cause the draft team or draft

tractor to pull the gangs out of angle. This method of

operation is fully described in the Bramer & Crowley

patent [Def's Ex. F-1] and is recognized as old by the

Clark patent [Def's Ex. F-5], as previously pointed out

and was admittedly old by cancellation claim 35, so that

plaintiff is estopped to claim this is the mode of operation

that is of the essence of the patent. This method of

operation is also common to each of the patents to:

—
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Defendants*

Patentee Exhibit

Glass F- 6 [R.406]
llardie F- 7 | R. 416]

Stoddard (all 4 patents) F-13—F-IT),
[
R. 472-504

Inc.]

Thomson F-17 [R. 512]

Thomson F-18 [R. 520]

Waterman F-21 | R. 554]

Willis F-22 [R. 562]

Warne F-24 & F-25 [R. 586, 594]

The Warne patent in suit discloses the utilization (^f

the backing of the draft implement or tractor in order to

back the gangs of discs out of angled or to a parallel posi-

tion. This method of operation is specifically recognized

as old by Clark, and is illustrated by the patents to:

—

Defendants'

Patentee Exhibit

Bramer & Crowley F- 1
|
R. 350]

Bramer F- 2 [R. 356]

Glass F- 6 [R. 406]

Stoddard F-13 [R. 472]

Thomson F-17 [R. 512]

Thomson F-18 [R. 520]

Waterman F-21 [R. 554]

Warne F-24 [R. 586]

Warne F-25 [R. 594]

The "improved draft appliance" of the Warne patent

in suit includes means which permit the gangs of discs to

be either i)ulled into angled or working ]:)osition or to be

pulled out of angled or working position.—both upon for-

ward movement of the tractor. (This is not a possible

mode of operation of the Killefer harrow. ) That the

forward motion of the tractor may be used for automati-

cally angling the gangs, is described by Warne (Spec, p.

4, lines 72-85).
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Tn order to accomplish this result and to provide his

"improved draft appliance," Warne discloses a harrow

in which the front gangs of discs support a forward

frame 1,2, and the rear gangs of discs support a rear

frame 13. The forward disc gangs are pivotally secured

to the forward frame 1,2. so that the forward gangs

pivot around the pivotal connection thus formed. The

rear gangs of discs pivotally support the rear frame 13.

This rear frame is pivotally secured to the rear gangs at

the pivot or swivel bolts 14. The rear gangs of discs

pivot around these swivel bolts 14 and are by the swivel

bolts 14 secured to this single over-riding frame 13.

Substantially the same form of frame structure dis-

closed in the Warne patent in suit, including the over-

riding frames, 1,2, and 13, is disclosed in each of the

following patents, to wit:

—

Defendants'

Patentee Exhibit

Cameron F- 3 [R. 388]

Glass F- 6 [R. 406]
Niesz (see Biichcr & Gibbs,

etc. V. International, F-10 [R. 438]
etc.^ supra.)

Ray F-11 [R. 444]

Sharp F-12 [R. 456]
Trissell F-19 [R. 524]

Waterman F-21 [R. 554]

WilHs F-22 [R. 562]

Warne F-23 [R. 572]

Warne F-24 [R. 586]

Warne F-25 [R. 594]

The function of these over-riding frames 1,2, and 13,

as shown by each of these patents, is to provide a means

of pivotally supporting the gangs of discs so that a pivot
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])()iiit is providc'f] intcnnrdiatc tin- cikIs of the ganj^s

aromifl wliicli llic respective j^aiiL^s i)ivot in movinj^ to and

from the ans^lcd or working- position. The Glass i)atent

[Def's Ex. V-6—K. 406] shows a form of frame A
which corresponds to the front frame 1,2, of the Warne

patent in suit, and which is connected by means of links

G and F which are longitudinally immovable in length

or are longitudinally fixed in the same manner as are the

longitudinally fixed draft bars 5, 6 and 8 of the Warne

patent and are connected in the same manner. The inner

adjacent ends of the gangs of discs of the Glass patent

are connected with draft rods H w^hich are longitudinally

movable and are connected with a draft ai)pliance so that

the draft force is utilized for moving the gangs into

angled position on forward movement of the draft means.

The forward movement of the draft means of the struc-

ture illustrated in the Glass patent operates through the

draft bars H to angle the gangs to angled position, caus-

ing the gangs to pivot about the pivotal connection pro-

vided for connecting the gangs of discs pivotally to the

main frame A. In these respects the structures of the

Warne patent in suit and the Glass patent are identical.

The Glass patent also discloses a form of interlock,

similar to tliat provided in the Warne patent in suit, by

the pin 18-a operating in the slot 19-a of the draft bar 19.

The interlock provided in the Glass i)atent provides a

means permitting the gangs of discs to be pulled by the

forward draft from an angled position to the parallel or

non-working position. This interlock or lost-motion

means is clearly described by Glass at ]). 2 of his specifi-

cation, lines 29-43 [R. 413] as follows:

—
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"] represents a vertical hand-lever pivoted in a

mortise of the draft pole A' and having its lower end

arranged in the slot of space Jf between the parallel

front portions of the draft-rods. The hand-lever is

disconnected from the draft-rods, so that it is free to

move longitudinally with its lower end in the opening

between the front stop and the guide I, while the

draft-rods are equally free to move longitudinally

independently of the hand-lever. This permits the

hand-lever to be set to the desired position for chang-

ing the angle of the gangs without moving the gangs,

and allows the gangs to be shifted by the draft of

the horses."

The Waterman patent [Def's Ex. F-21—R. 554] dis-

closes an over-riding frame member 36 for the rear gang

of discs so that the rear pairs of gangs of discs are pivot-

ally connected at pivots 14 around which the respective

rear gangs pivot in moving from their angled to parallel

position, or when moving from their parallel position to

their angled position. The Waterman patent also dis-

closes a forward over-riding frame 1,2, which is carried

by a draft pole 3 and includes a cross-bar 1 which is

bolted to the ends of the tongue or pole 3 and providing

rearwardly extending ends 5 which are ])ivotally secured

to the forward gangs of discs. The forward gangs of

discs pivot around the pivot points thus formed when

passing from the parallel to the angled position or from

the angled to the parallel position.

The Warne patent in suit does not show a single ele-

ment which does not in the Warne structure perform

exactly the same function as that element did in the struc-

tures of the prior art, from which it was selected bv
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Warne. Warne merely has endeavored to select from the

prior art certain elements having- well-defined and well-

known functions in the art, and to associate these selected

elements in a strncture so that the elements as selected

perform exactly the same functions, in exactly the same

combinations, as these elements did in the art prior to

Warne's alleged invention. There is no new combination

disclosed in the Warne patent. There is no new result

accomplished by the alleged invention of the Warne

patent. There is described by Warne no new means for

cither accomplishing the same result or which cooperates

in a new way to produce that old result in a more facile

or efficient manner. Warne merely selected from the art

one form of automatic draft hitch of common, well

known construction and operation (not simply well

known, but well known in this disc harrow art) and ap-

plied that selected draft hitch to the well known, common

form of double disc harrow. As was demonstrated to the

special master at the trial of this case, the addition of the

rear gangs of discs or the removal of these rear gangs of

discs to a structure like that disclosed, for example, in the

Clark or Bramer ^ Crowley patents, in no way affects,

modifies or changes the operation of the automatic draft

hitch or the forward gangs of discs of a harrow as show^n

in the Clark or Bramer & Crowley patents [R. 39-40].

Warne's selection, therefore, either merely involved the

addition of a well known type of draft hitch to the then

common form of double disc harrow, or he merely added

the rear gangs of the then common form of double disc

harrow to any of the single disc harrows of the prior art,

as illustrated by :

—
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Defendants'

Patentee Exhibit

Bramer, et al. F- 1 [R. 350]

Bramer F- 2 [R. 356]

Clark F- 5 [R. 368]

Glass F- 6 [R. 406]

Hardie F- 7 [R. 416]

Stoddard (4 patents) F-13—F-16 [R. 472-504
inc.]

Thomson F-17 & F-18 [R. 512, 520]

This fact was demonstrated to the special master. It

was shown that the double disc harrow manufactured by

the Killefer Company operates in the same way as spe-

cifically described by each of these single harrow patents;

the forward pull operated to cause the gangs to take

their angled position, and by reversing^ the draft forces

operated to bring the gangs back to parallel position. It

was then demonstrated to the special master that the same

function was performed by the same elements without

change or alteration by merely taking away the rear

gangs of discs from the forward gangs of discs [R. 78].

A single disc harrow was then formed. This single disc

harrow, formed by removing the back gangs of discs of

the Killefer harrow, functioned in exactly the same way,

the draft force being utilized to move the gangs into

angled position on the forward movement of the tractor,

and on the backing of the tractor the two gangs of the

single harrow were again moved to parallel position. No
change or alteration was made in changing from the

double to the single tandem harrow, except to bodily re-

move the rear gangs of discs. There was no change made

in the function of the draft appliance of the Killefer

harrow when removing the rear gangs of discs. The

rear gangs of discs were removed by uncoupling the con-

\
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nection between llie rear j^an^s of discs and tlie torward

j^'-anjji-s of discs, and not hy disconnecting^ a connection

from the draft appliance itself to the rear ^an^s of discs.

There could he no clearer case oi mere selection, ai^gre-

j^ation and dnplication. Tlie rear ganj^s of discs do n(;t

in any way alter the functions performed or accomplished

by the draft appliance. This fact was conclusively demon-

strated to the master at the trial. The back Jiangs of discs

in no way enter into the c(Miibination and have no force

or effect to in any way alter the operation of the "draft

appliance" of the Killefer harrow. The operation of the

draft appliance is in no way modified, altered or changed

when changing- the Killefer harrow from a single har-

row to a double disc harrow. It has been proven and

demonstrated that each element of the Warne double disc

harrow^ was old in the same art, and performed the same

function, in the same way, prior to Warne's selection of

such elements to produce the harrow of the Warne patent

in suit. Warne was not the first to utilize the draft force

for the purpose of causing the gangs to move to or from

angled position on the forward movement of the draft

appliance or tractor, or upon the backing of the tractcjr to

reverse the mode of operation. There is no difference in

mode of operation, in so far as the principle of operation

is concerned, between a single disc liarrow and a double

disc harrow. Tlie rear gangs of discs perform no func-

tion in the combination and alter in no way the operation

of the draft appliance in its operative relation to, or func-

tion respecting, the front gangs or either of them. What

Warne did was merely to select and aggregate features

well known in the art, in the production of the harrow

illustrated in the W arne patent. This is not inz'cntioii.
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The prol^lem of anjjHng the gangs of a disc harrow

automatically, or the supposed problem facing Warne

when he (and all other engineers in the art) made the se-

lection of the Warne patent in suit, was no different in

any way from the problem which was solved by Bramer

& Crowley in 1884 and by Clark in 1891.

"That the particular arrangement of four gangs

in Warne's harrow is not new is shown by patents to

La Dow, No. 415,113 and No. 388,567 (Defend-

ants' Exhibits F-8 and 9) and Niesz, No. 916361

(Exhibit F-10). The idea of using the draft force

to angle the gangs of a harrow and return them to

parallel position is first shown in the patent to

Bramer and Crowley, No. 297,668, issued in 1884.

The same is true of Clark, No. 444,662, wherein the

patent states:

" Tt is not broadly new to thus cause the team to

make said angular adjustments.'
"

[Report of Special Master—R. 245.]

The Warne patent in suit was recognized by the patent

office to be merely an improvement patent, and the record

does not disclose that a structure like, that disclosed in the

patent in suit was ever manufactured and sold commer-

cially.

The patent in suit, while pending before the patent

office, became involved in Interference No. 43,841, be-

tween Warne and an application owned by these defend-

ants, as well as applications belonging to other manufac-

turers of harrows whose engineers had made the same or

very similar selections from the prior art and had associ-

ated the selected elements in very similar manners. The
issue of this interference was a single count or claim.

—

"A cultivator comprising a front pair of imple-

ment gangs, a rear pair of implement gangs, a draft

device and means operative by pulling of the draft

device to shift the inner ends of the gangs of the

front pair and the inner ends of the gangs of the rear

pair relatively in opposite directions." [R. 234.]
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As found by the si)ecial master, this claim, if ji^ranted

to plaintiff, wcmld have read u\)(m defendant's structure

[R. 251 |. This claim was found, however, by the patent

office, to be anticipated, and the granting of a patent to

Warne containing this claim was refused, in a decision

rendered by the law examiner of the patent office (R.

232-9], in which decision the law examiner stated:

—

**The motions of Watters, Cady and Smith are

granted upon the ground that the issue is uni^atentable

over the patents to LaDow and the ])atent to

Teschner." |R. 239 (Decision of Law Examiner.)]

The claims subsequently granted to Warne in the patent

in suit must be in some way distinguishable from the

broad combination as defined by this claim, (the issue of

the interference No. 43,841,) or the claims as granted in

the Warne patent are invaHd. This decision was ac-

quiesced in by plaintiff and Warne, and no appeal was

taken. Warne canceled this claim from his application

after this decision. He thereby admitted that he was not

the inventor of the broad combination defined by this

claim.

Plaintiff, contrary to the above, seeks to have this Hon-

orable Court construe the nebulous claims of the Warne

patent as for a pioneer invention. Plaintiff seeks to have

placed on the Warne patent in suit an interpretation which

would place Warne in the position of a pioneer inventor.

Such a position is untenable. Warne did not produce a

new mode of operation. Warne produced no device

operable to produce a new result. Warne produced no

new combination. He (Warne) merely selected from the

art before him four principal elements

:



—76—

(1) a front pair of gangs;

(2) a rear pair of gangs;

(3) an automatically operable hitch;

(4) a system of over-reaching bars, old in the two-gang

harrow art, and old in the prior Warne patent No.

1,189,890 (Defs Ex. "F"-23) which he (Warne)
sought to improve [Warne patent in suit—R. 334,

lines 8-18].

Warne's "improved draft appliance" consists, as the

special master found, in connections which directly con-

nect each gang of discs of a double-disc harrow to a draft

head to enable these gangs of discs to independently oper-

ate. This fourth principal element of the Warne patent

is not found in the Killefer harrow. Warne, in the

improvement disclosed in his patent of the "improved

draft appliance," worked to improve the structure shown

in his earlier patent, Defs Ex. F-23, and added to the

structure of Defs Ex. F-23 the overriding direct-connect-

ing draft bars 29,29, 30,30, 16,16, and 8,8, which inde-

pendently connect the traveling draft head 18 with each

of the four gangs of discs of the harrow. In the Warne

double-disc harrow, the operation of each of the four

gangs of discs is independent of the operation of any

other disc gang. Warne's engineering change w^as to

adapt the selective automatic hitch of the Glass patent

No. 427,854 [Defs Ex. F-6—R. 406] to the structure

of his earlier patent. If this is invention—which defend-

ant denies— it is the limit of Warne's invention. The

special master is supported in so finding on the evidence

before him, which is unrebutted by plaintiff. There was

no evidence before the district court, offered by plaintiff

upon which the district court could find otherwise.
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THE KILLEFER HARROW
The Killefcr harrow is found by the special master an

independent development by the Killefer Company of a

draft power-operated double disc harrow. The special

master found :

—

"By referring- to defendants' Exhibit II a form of

harrow developed by the defendants will be seen.

While this is not a prior art structure it was devel-

o])ed by the defendants before the j)atent in suit

issued. Here will be found the same pivot locations

as in the harrow in suit. The ball crank members

are also found here.

"It is logical to assume that the defendants devel-

oped their present harrow by workin<^ from this

structure to the new much in the same manner that

Warne worked from his prior structure to the new.

The extensive introduction of the "gasoline eng^ine

tractor in farming- furnished the incentive and ex-

plains the late date at which these harrows appeared

in a crowded and ccMiipetitive held.

"In adapting- their harrow to tractor operation the

defendants were free to use the draft force to angle

the front gangs and to arrange the draft means so

that the angling could be controlled. The old har-

rows of La Dow and Clark sug-g'est in a crude way

the manner in which this could be done.''
[
Report of

Special Master—R. 250.]

Defendant's Exhibit "H" is the Watters Patent No.

1,421,113 |R. 614], issued to the Killefer Manufacturing

Com])any. This patent was issued to the Killefer Manu-

facturing- Company from the application which was in-

volved in interference No. 43,841 in the patent office with

the Warne application which resulted in the patent in
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suit. In this interference No. 43,841 the patent office

held that there was no conflict between the disclosures of

the Warne application and the Watters application (Def's

Ex. "H"). In this intereference the patent office held

that there was no conflict between the disclosures of

the Warne patent in suit and the Watters patent (Def's

Ex. "H"). The special master, in arriving at his finding

of the fact that the Killefer Company and Warne started

from diverse points in a crowded and competitive art and

developed independent forms of harrows, is therefore

supported by the findings of the patent office in interfer-

ence No. 43,841.

The form of harrow disclosed in the Watters patent

(Def's Ex. *'H") is in every detail the same as defend-

ant's harrow on which this suit is based, with the excep-

tion that the Killefer Company reached out into the prior

art and took what Clark says was old prior to September

22, 1886, namely, a rigid draft hitch, and applied this

power draft hitch to the form of double disc harrow

shown in the Watters patent (Def's Ex. "H"). The

rigid hitch utilized by the Killefer Company does not

function in any manner different from the rigid hitch

shown and described and asserted to have been old by

Clark prior to 1886. The four gangs of the harrow,

coupled in tandem relation, operate in no way different

from, and include no part different from, the harrow as

disclosed in the Watters patent [Def's Ex. "H"—R. 614].

The Killefer harrow, as found by the master, is best

described in the Killefer patent No. 1,619,208 [R. 342],

as supplemented by the disclosure of the Watters patent

No. 1,421,113 [R. 614] and the Watters patent 1,487,412

[R. 624]. The Killefer patent discloses a harrow having
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a front pair of gangs of discs 1,1, and a rear pair of

gangs of discs 2,2. The manner of connecting these two

pairs of gangs of discs is the same as disclosed in the

Watters patent [Def's Ex. "H"—R. 614] and the Wat-

ters patent [Def's Ex. "I"—R. 624 1. As set forth in

the Killefer patent |R. 346 1, tlie develo])ment disclosed

in this patent is an imi)rovement on the harrow as dis-

closed in the Watters patent, Def's Ex. "I", so that the

manner of connecting the gangs of discs together in the

structure of the Killefer j)atent is the same as the manner

of connecting the four gangs of discs together as disclosed

in the earlier Watters patent, Def's Ex. "I". The only

diflference between the Killefer patent [ R. 342 1 and the

Watters patent, Def's Ex. "I", lies in the substitution of

the chain hitch, as shown in the Watters patent No.

1,487,412 [R. 625] for the rigid form of hitch as bor-

rowed from the Clark and Bramer & Crowley patents.

This rigid form of hitch of the Killefer patent includes a

slide 23 within which a slide 17 moves. The slide 17 is

connected by the bell crank members 14 and links 19 to

the inner ends of the front gangs of discs, and the slide 2^

is connected by means of the bars 21 to the outer ends

of the front gangs of discs. There is no connection be-

tween the draft, as borrowed from the Clark patent or the

Bramer & Crowley patent, and the rear pair of gangs of

discs in the Killefer harrow. As was true in the harrows

disclosed in the Niesz patent (Def's Ex. F'-IO). the Wat-

ters patents (Def's Ex's ''H" and "I"), the Waterman

patent (Def's Ex. F-21), and other patents of the prior

art, the rear gangs of discs of the Killefer harrow are

coupled to the front gangs of discs in such a manner as

to cause the rear gangs of discs of the Killefer harrow
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lo be dependently angled, dependent upon the operation of

the front pairs of gangs of discs. In making the develop-

ment Killefer, as shown by the Killefer patent [R. 342],

did not in any way alter the connection of the double disc

harrow then common in the art, but merely changed the

form of the hitch which was utilized. The hitch as dis-

closed in the Killefer patent does not operate in any way

different from the hitch of the Clark and Bramer &

Crowley patents. The Killefer harrow operates in such

a manner that when the slides 17 and 2}i are released by

the ratchet 29 and the tractor is connected with the slide

23, the resistive force of the earth acting against the

discs 11 places a drag on the forward movement of the

double disc harrow, causing the slide 17 to remain rela-

tively stationary with respect to the slide 23. The move-

ment of the slide 23 relative to the slide 17 causes a force

to be exerted on the bars 21, thereby pulling the forward

gangs of discs from their front corners into relatively

angled or working position. This operation is the same

as the operation in the Clark and Bramer & Crowley

patents. As the front pairs of gangs of discs 1 are thus

caused to angle in the same manner as in the single disc

harrow, the rear gangs of discs, which are coupled to the

front gangs of discs 1, are caused to be dependently

angled, dependent upon the operation of the front gangs

of discs. The manner of connecting the rear gangs of

discs 2 to the front gangs of discs 1 of the Killefer har-

row was not changed from the structure which the

Killefer Company manufactured and sold prior to its

selection of the Clark and Bramer & Crowley type of

hitch. The manner of operation of the rear gangs of

discs of the Killefer harrow dependently from the for-
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ward jT^ano^s of discs is the same as found in tlic Water-

man patent, Def's Ex. F-21. The connections are the

same, and the fact that the rear g'angs of discs are

dependently operated with respect to the front jjair of

gang's of discs is als(j the same. The Killefer harrow

operates so that when the tractor is driven forward the

gangs of discs are angled from their non-working posi-

tion, and so that when the tractor or draft implement

—

whether it be horses or tractor—is backed, the gangs of

discs are returned to their i)arallel position.

A demonstration was had before the si)ecial master,

where there was demonstrated the harrow now manufac-

tured by tlie Killefer Company and the form of harrow

as shown in the Watters patent, Def's Ex. "H". It was

shown lo the special master that in manufacturing these

two forms of harrows, the Killefer Company only manu-

factured two forms of hitches: namely, the Killefer Com-

pany manufactured the double disc harrow, and as an

option to the i)urchaser or user, provided the chain type

of hitch of Def's Ex. "H" or the rigid type of hitch of

the Killefer patent. These two forms of hitches are

interchangeable. It was further demonstrated to the

special master that the four gangs of the harrow operated

in the same way with either form of hitch coupled to

the forward pair of gangs of discs. It was demonstrated

to the special m;ister that the hitches ( the power-op-

erated hitch or the cliain hitch) functioned in combination

wath the ft)rward gangs of discs in exactly the same

manner, producing the same results, when the rear pair

of gangs of discs were disconnected or uncoupled from

the forward gangs of discs. It was demonstrated to the
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special master that the rear gangs of discs, which are

coupled in tandem relation to the forward pair of gangs

of discs, were in their operation absolutely dependent upon

the angling or straightening of the forward gangs of

discs, and that their operation was independent of the

hitch coupled to the forward gangs of discs. As com-

pared with the Warne patent in suit, the Killefer harrow,

as shown by the Killefer patent No. 1,619,208 [R. 342],

includes only three major elements. These three major

elements are : A front pair of gangs of discs ; a rear pair

of gangs of discs, and a power-operated hitch. The front

pair of gangs of discs are coupled to the rigid hitch, for

(as Clark said in 1886) "causing the team to make said

angular adjustment." The angular adjustments caused

to be made by the draft-operated hitch in the forward

pair of gangs are then transmitted to the rear pair of

gangs of discs through a coupling which dependably

couples the rear pair of gangs of discs to the forward

gangs of discs. The fourth major element of the dis-

closure of the Warne patent is suit is totally lacking in the

Killefer harrow. There is found in the Killefer harrow

no unitary control means which is connected with the

draft hitch and which independently causes the four gangs

of discs to be moved to or out of working position. It

was this last or fourth major element of the disclosure

of the Warne patent to which the special master referred

in holding the Warne patent to be valid. The report of

the special master states:

"Warne applies the draft i)Ower for angling di-

rectly to each gang, his interlocking of the movable
and fixed members does away with levers and his

releasing means is more readily handled bv the op-

erator." [R. 246.]
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KILLEFER AND WARNE HARROWS

Tlic KilleJ'cr and W'arnt' harrows each include a double

disc harrow of the prior art, both of which d(juble disc

harrows are of specifically different form. The Killefer

harrow includes a draft hitch of the type disclosed in the

Clark and Branier & Crowley patents, of 1891 and 1884,

respectively. The Warne patent discloses a draft hitch

of the type of the Glass patent (Def's Ex. F-6). These

two forms of draft hitches are specifically different. The

operation of the Killefer harrow is that the draft force

operates to cause the front ])air of gang's of discs to angle

on the forward pull of the draft tractor, and the front

gangs of discs oj)erate to cause the rear i)air of gangs of

discs to angle. The Killefer harrow ojjerates so that the

rearward pusli of the tractor causes the front gangs of

discs to straighten, and the straightening of the front

gangs of discs causes the rear gangs of discs to straighten.

The operation of the structure disclosed in the Warne

patent in suit is entirely different, and the angle to which

the gangs of discs are to be shifted is first set by oper-

ating the hand-wheel 22 to shift the bar 19, and hence

the lost motion slot 19-a, or the tractor is backed to effect

this same setting of the bar 19. On the next forward

pulling of the tractor, the gangs of discs are angled to

that position which has been previously predetermined

either by the hand-wheel 22 or the prior backing of the

tractor. After the discs have been moved into angle, a

backing of the tractor will automatically straighten the
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gangs of discs. The operation of the Warne harrow is

dependent at all times on the slot 19-a of the bar 19 and

the pin 18-a operating in this slot. In other words, it is

at all times dependent upon the operation of the lost mo-

tion head 18. There is, however, in the Killefer harrow

no structure equivalent to the pin 18-a, the slot 19-a, or

the lost motion head 18. This is admitted by plaintiff.

—

'Tt will be apparent that if this slot 19, which is

an added feature of Warne,

—

is not used by the

defendant, Killefer,—
'

(Pl'ffs Br., p. 16.)

In the production of the harrows, (the Killefer harrow

and the Warne harrow,) each (defendant and plaintiff*)

proceeded in its development from different sources in a

crowded art. The Killefer harrow was developed from

the prior Watters patents, with the addition of the Clark

type of rigid draft hitch thereto. The harrow was de-

veloped by Warne from the prior Warne patent by the

addition thereto of the Glass type of selective rigid draft

appliance.

"By referring to defendants' Exhibit H a form of

harrow developed by the defendants will be seen.

While this is not a prior art structure it was devel-

oped by the defendants before the patent in suit

issued. Here will be found the same pivot locations

as in the harrow in suit. The ball crank members

are also found here.

"It is logical' to assume that the defendants devel-

oped their present harrow by working from this

structure to the new much in the same manner that

Warne worked from his prior structure to the new.
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The extensive introduction of the j^^'isoline engine

tractor in fannin^^ furnishcfl the incentive and ex-

plains the late date at which these harrows ai)peared

in a crowded and competitive field.

"In adaptin<4- their harrow to tractor operation the

defendants were free to use the draft force to angle

the front gangs and to arrange the draft means so

that the angling could he controlled. The old har-

rows of La Dow and Clark suggest in a crude way
the manner in which this could be done. An exam-

ination (jf the Waterman harrow (defendants' Ex-

hibit F-21) discloses that the connection between the

front and rear gangs by bars i2 is the same as the

connection between the front and rear gangs in the

defendants' structure through the bars 45. The rela-

tive movement of front and rear gangs in the de-

fendants' harrow is similar to that in the Waterman
structure.

"The defendants used a ratchet and pawl arrange-

ment for controlling the angling action of the draft

force which differs in principle from the plaintiff's

wheel, ratchet, and the lost motion arrangement. In

the plaintiff's structure the degree of angling is pre-

determined by setting the handwheel or backing the

tractor against the clevis before the draft force is

applied to effect the angling, Tn the defendants'

structure the degree of angling is determined by the

operator's dropping a pawl into the ratchet at a

desired point. To return the plaintiff's harrow to

parallel position the pawl 27 is released from the

ratchet on the hand-wheel and the harrow is driven

forward. The defendants' harrow is returned to

parallel position by backing the tractor, which ac-

complishes the reverse of the angling movement."

[Report of Special Master—R. 250-1.]
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THE WATERMAN PATENT
(Def's Ex. F-21)

Plaintiff in its opening brief has endeavored to place

before this Honorable Court the thought that the special

master and the district court and defendant all rely solely

upon the Waterman patent (Def's Ex. F-21), not only as

anticipating the disclosure of the Warne patent in suit,

but likewise as necessitating a limited interpretation of

the claims of the Warne patent in suit. The Waterman

patent is but one of the patents of the prior art which

disclose a four-gang harrow which is inherently capable

of automatic operation. This Waterman patent, a full-

sized structure of which was constructed by defendants

and demonstrated to the special master, does disclose a

harrow which will automatically angle on the forward

draft of the implement in a manner much similar to the

automatic angling of the two gangs of the Killefer har-

dow. There is nothing to prevent this angling, and as

the gangs are pivotally mounted, and as the force of

resistance to the forward movement of the gangs operates

on one side of the pivot against the force tending to draw

the gangs of discs forward operating on the other side

of the pivot, it is obvious that if the gangs of discs of the

W^aterman harrow are permitted, they will and must angle

as the harrow is pulled forward over the surface of the

ground. The fact of this inherent capability of the struc-

ture of the Waterman patent was demonstrated to the

special master. In this regard the special master found,

from this demonstration, that the Waterman harrow had

this inherent characteristic of automatic angling.

—

"However, the harrow is capable of angling bv the

draft force." [R. 246.]
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The master likewise found, from an inspection and com-

])arison of the Warne harrow, as constructed by defend-

ants, that this harrow as demonstrated was buih with

reasonable fidelity to the specifications of the Warne

l)atent, Def's Ex. F-21, the si)ccial master findinj.^:

—

''The defendants rely strongly uj^on the structure

disclosed by the Waterman i)atent No. 1,081,918,

issued December 16, 1913, as anticipating the Warne
disclosure. A full sized harrow built with reason-

able fidelity to the specifications was demonstrated

during the trial. The gangs have fixed and movable

members. The uKnable members are adjustably

attached to the fixed members by levers, jiawls. and

ratchets. By moving a lever forward the gangs on

either side can be angled. By releasing the levers

and pulling the harrow forward the draft force will

angle the gangs ; likewise, backing the harrow jmshes

the gangs out of angle." [R. 245-6.]

The above draft operation of the Waterman harrow, to

move the gangs into angle on the forward draft of the

Waterman harrow, and to back the gangs of discs out of

angle on the backing of the harrow, is the mode of opera-

tion of the Killefer harrow.

The Waterman patent (Def's Ex. F-21) discloses a

double disc harrow. The use of the draft force for the

purpose of angling the gangs of the disc harrow was

admittedly old years i)rior to Waterman's invention, and

hence a greater number of years prior to Warne's as-

serted invention. This fact is as admitted in the Clark

patent (Def's Ex. F-5), as heretofore pointed out. Water-

man, like Warne, states tl^at the double disc harrow was

old prior to the date of his invention. W^aterman states :

—

"This invention relates to harrows, and more par-

ticularly to that type of harrow having front and
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rear gangs in which each set of gangs is pivoted at

diagonally opposite ends such as described in my
patent for Harrows No. 984,625, dated February 21,

1911." [R. 558.]

Waterman recognized that he was not the inventor of

the use of the draft force for the purpose of angling the

gangs of discs to working position, or the use of the

backing of a draft implement through a hitch for the pur-

pose of moving the gangs of discs to their parallel posi-

tion. He therefore did not claim to be the inventor of

this mode of operation, shown to be old by patents as

early as the patent issued to Bramer, et al. (Def's Ex.

F-l).

The only claim Waterman made to invention lies in the

provision of an additional means interposed in such a

double disc harrow, in which the gangs are angled by the

draft force to and from working position, consisting of

certain hand-operated levers for the purpose of effecting

the manual adjustments of the gangs. The hand-operated

levers are to effect different working positions for the

gangs mounted in tandem relation upon the opposite sides

of the double disc harrow.

In order to show the operation inherent in the Water-

man harrow, and to show that this harrow was not only a

manually operated harrow [as apparently confused by the

examiner of the patent office in his statement contained in

the file-wrapper, Pl'ffs Ex. 10, Paper No. 6,—R. 147],

but also was an automatically operated harrow having the

same mode of operation as that disclosed by Clark (Def's

Ex. F-5), Bramer, ct al. (Def's Ex. F-l), and other of

the defendants' exhibits, defendants constructed an abso-
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lute duplicate of the liarrow shown in the Waterman pat-

ent (Def's Ex. F-21). This harrow, constructed exactly

as sliown in tlie Waterman ])atent (Def's Ex. l"'-21j, is

shown by the photographs [Def's Ex's G-1 to G-6, inclu-

sive.—R. 602-12 J.

This harrow,—a duplicate of the Waterman harrtnv

(Def's Ex. F-21),—was demonstrated to the special mas-

ter. At this demonstration it was shown that the mode

of operation inherent in the Waterman harrow is that the

draft force is utilized for the purpose of moving the disc

gangs upon the forward movement of the tractor from

their non-working to their angled position. It was dem-

onstrated that the draft force was also utilized in the

reverse direction, or by backing for moving the disc gangs

of this Waterman harrow from their working or angled

position to their non-working or parallel position. This

Waterman harrow, as demonstrated, and as constructed

like Def's Ex's G-1—G-6, inclusive, also had its hand-

levers, marked 25 in Def's Ex. G-1, within reach of the

tractor driver at a point outside of the harrow. The

Waterman harrow was demonstrated to have exactly the

same mode of operation as the Killefer harrow illustrated

by Killefer patent No. 1,619,208, as supplemented by the

Watters patent (Def's Ex. 1). The W^aterman harrow

discloses a pair of forward gangs of discs, the same as

the forward gangs of discs of the Killefer patent. The

Waterman patent discloses a pair of rear gangs of discs,

the same as the rear gangs of discs of the Killefer patent.

The Waterman patent discloses a draft appliance or hitch

performing the same functions as the hitch of the Killefer

patent, and is also susceptible of performing an additional
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function not common to the Killefer harrow, /. e., inde-

pendently adjusting the tandem discs on the opposed sides

of the harrow.

The draft frame of the Waterman patent is connected

to the outer portions of the front gangs of discs by means

of the members 7 and 5, in the same manner as the Kille-

fer harrow is connected by the bars 21 to the outer ends

of the front gangs of the Killefer harrow. The inner

adjacent ends of the front gangs of discs of the Water-

man harrow are connected by rods 27 to a ratchet struc-

ture which may be released in the same manner as the

inner adjacent ends of the front gangs of discs are con-

nected by the links 13 to the ratchet construction of the

Killefer harrow. A single connection, consisting of the

rod 30, is provided in the Waterman harrow, and this

central connection is clearly the equivalent of the mem-

bers 41, 43 and 42 of the Killefer harrow. The rear

gangs of discs of the Waterman harrow are by this ar-

rangement held in definite spaced relation from the front

gangs of discs. The members 41, 43 and 42 of the Kille-

fer structure hold the rear gangs of discs of the Killefer

harrow in definite spaced relation from the forward gangs

of discs. The Waterman harrow includes the rods 32

which connect the outer portions of the rear gangs of

discs to inner portions of the front gangs of discs, in the

same manner as the bars 45 of the Killefer harrow con-

nect the outer portions of the rear gangs of discs to the

inner portions of the forward gangs of discs.The Water-

man harrow includes a rear hold-down bar 36. This rear

hold-down bar 36 of the Waterman harrow is specifically

described by Waterman as a hold-down bar.

—
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"A cross angle-bar 36 is bolted to the rear end of

the rod 30 and to the side links 31, having its extend-

ing ends overreaching the connecting-bars 32 and

serving as stoj) for these bars to limit their ui)ward

movement, in other words, to hold the free ends of

the gangs down in a working position when in opera-

tion." {IVatcnuan patent, Spec, p. 2, lines 7-14.)

[R. 559.]

This bar 36 of tlie Waterman harrow corresponds in

detail of construction and in function to the bar 44 of the

Killefer harrow, as shown by the Killefer patent

1,619,208, and as supplemented by this disclosure of the

Watters patent, Def's Ex. I. The exact description of

this hold-down bar 44 of the Killefer patent 1,619,208 is

described in the Watters patent, Def's Ex. I. The Kil-

lefer patent 1,619,208 specifically refers to the Watters

patent for this description (Killefer patent 1,619,208,

Spec, p. 3, lines 5-8; and Spec, p. 1, lines 11-14). The

sole function of the member 44 of the Killefer patent is

thus defined as a means for holding the rear gangs in the

same relative horizontal plane. This is the same function

as performed by the member 36 of the Waterman patent.

The rear hold-down bar 44 of the Killefer harrow, and

the rear hold-down bar 36 of the Waterman patent, do

not move relative to the hitch structures. These hold-

down bars, 36 or 44, are not frames. They do not move

in relation to a forward frame.

It will be evident, therefore, that the rule that that

wdiich if later infringes, if earlier anticipates, clearly

applies in this cdse. If the Killefer structure, as disclosed

by the Killefer patent, infringes the Warne patent in suit

or any of the claims of that patent, these claims must also

be infringed bv the structure shown in the W^aterman
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patent, Def's Ex. F-21. The Waterman patent, being an

earlier patent, therefore anticipates rather than infringes.

The facts herein stated in regard to the function, con-

struction and mode of operation of the Waterman patent,

stand uncontradicted by plaintiff. The only evidence on

this question is the testimony of defendant's expert W. A.

Doble, Jr., and the findings of the Special Master thereon

and upon the operation of the Waterman harrow as de-

monstrated. [R. 63-65; 66, 67, 71, 72, 7Z, 78, 81, tes-

timony of W. A. Doble, Jr., and R. 245-246; 250, and 252,

report of Special Master.]

"It has been previously
,

pointed out that the use of

the draft force to angle the gangs of a harrow is not

new and that the particular arrangement of gangs
and draft means used by defendants have been used
in prior structures such as the Waterman harrow."

[Report of Special Master—R. 252.]

Therefore, prior to Warne's alleged invention it was

old:

( 1 ) to connect four gangs of discs to form a
double disc harrow where two of the gangs of

discs trailed or were in tandem position. This
was the old double disc harrow;

(2) to employ a rigid hitch, having one member
relatively fixed, and another member, rela-

tively movable, which operated through the

relatively movable member to cause the draft

force of the team or tractor to angle the gangs
into or out of working position;

(3) in four-gang harrows, to automatically shift

the gangs of discs with the tractive force to

shift the four gangs into relatively opposite

positions.

The patent office so found in the Interference No.

43,841 with respect to the broad combination as defined
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by the count of that interference, in tlie correctness of

which hol(h"ii,L; i)laiiUirf acquiesced, and are estopped from

now (hsputint;-, 'Jlie special master so found from the

demonstration of the Waterman harrow
[
R. 245-6]. In

tlic Killefer harrow, tlie operation of the rear ]jair of

gangs of discs is independent of the "improved draft

appHance". If any of the claims of the Warne ])atent

in suit be c(jnstrued to cover the Killefer harrow, they

are invalid as involving" a mere selection and aggregation

of elements old in the same art which in their new posi-

tion of the selection made by Warne do not functitm in

any manner different, or perform any result different,

from the manner of their operation or the result wliich

they produced in their position from which they were

selected by Warne.

The facts of this case are clearly within the doctrine

laid down by this Court in Ray z'. Buutiiig Iron Works,

supra, and by the United States Supreme Court in Rail-

zvay Co. v. Saylcs, supra. The selection made by Warne

was also the selection which was at the same time made

by other engineers in the same art,—using only their

ordinary mechanical skill, as did Warne,—and this selec-

tion having been made simultaneously by all at the time

it was desired, shows that invention was not involved,

but that the product was only of ordinary mechanical or

engineering skill and not of inventive genius, within the

rule laid down in Concrete Appliance Co. ct al. r. Gom-

cry et al., 269 U. S. 177, supra.

Therefore, defendants submit that if any of the claims

of the W^arne patent in suit are valid, they must be con-

strued as the special master construed them, and limited
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to the independent control of the four gangs of the har-

row,—not found in the Killefer harrow.

In Plaintiff's Opening Brief, p. 25, is found a title,

—

"The Features Of The Warne Invention In Issue". There

are four of these alleged or so-called prominent distin-

guishing or distinctive features. The first of these is ex-

pressed as follows:

—

"The most prominent distinguishing feature of the

Warne invention is the presence of means capable

of transmitting force derived from the movements
of the tractor simultaneously to the front and rear

gangs of disks in such manner as to impart the

same degree of angular movement to each of the

gangs."

This "most prominent distinguishing feature" was not

novel and was not Warne's invention. On the contrary,

the patent office held, in said Interference No. 43,841,

that this was old and anticipated, and plaintiff acquiesced

in such holding. It is clear that, as heretofore pointed

out, several of the prior patents show both front and

rear gangs of discs with means capable of transmitting

force derived from the draft power simultaneously to the

front and rear gangs of discs, and in such manner as

to impart the same degree of angular movement to each

of the gangs. It is to be noted in this connection that

none of the claims declared upon make the "same degree

of angular movement" of each of the gangs a part of the

claim.

Plaintiff's Brief says (p. 26) :

—

"2. Another important distinctive feature of the

Warne invention is the presence, in addition to the

foregoing feature, of a positive connection of the

tractor to a device forming part of the movable
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firaft means, and such as the shdin^ head 18, for

transmitting movement of the tractor positively to

the Ranjji's and convertinij^ that movement into a

gang- anghng force, irrespective of bodily or trans-

lative movement of the harrow as a whole, whereby
gang movement is effected indei)endent]y of soil

resistance."

In the first place, this is ncjt a part of any one of the

claims in issue. No mechanical means are called for

which require the gang movement to be effected inde-

pendently of soil resistance and, moreover, this is a

physical impossibility. But if plaintiff's assertion is ac-

cepted, and this alleged feature is read into any of the

claims, such reading thereof thereinto immediately deter-

mines non-infringement by the Killefer structure. Fur-

thermore, the use of the sliding head and its co-related

elements, forming the lost motion device of the Warne

patent in suit, necessarily implies a mode of operation in

which there must be first a backing up and then a pulling

forward in order to move from parallel or non-working

of the gangs of discs to angled position. Again non-

infringement is demonstrated.

Plaintiff further proceeds:

—

"3. Another important feature is the combination

with either of the foregoing features, of means for

varying the angles to which the gangs may be ad-

justed."

Tn the first place, there is no comparability of the means

provided by Warne for this purpose, with any mechanical

devices or means provided for the purpose in the Killefer

harrow. In the Warne device, such ''means for varying

the angle to which the gangs may be adjusted" necessarily

includes, and the operation specified is dependent upon,



—96—

the lost motion mechanism consisting of the sHding head

18, slot 19a, etc., and is dependent for its operation either

upon the manual setting of the wheel 22 or the previous

backing of Warne's "improved draft appliance'' before

the gangs are moved to angled position. There is noth-

ing comparable to these mechanical devices or features or

to this mode of operation in the Killefer device, which

works upon a different principle. And, furthermore,

every double disc harrow old prior to Warne's invention

included some means, as did the single disc harrows, for

effecting such a relative angular adjustment.

The fourth of the "four features" which on p. 26 of

Appellant's Br. are stated to "constitute the subject-mat-

ter of the issues in the present interference", is stated as

follows :

—

"4. A further distinctive feature of the Warne
invention is the presence of means associated with

gang angling means and controllable from a point

removed from the harrow whereby the draft force

of the tractor may be availed to adjust the gangs
from the operator's station on the tractor."

This so-called feature is the moving of the operator's

seat from off the harrow itself to the tractor. As found

by the special master, the moving of the seat from the

harrow to the tractor, and the change that it required

in the form of ratchet, could be made by the use of

ordinary mechanical skill.

—

"The Waterman harrow was built for use with

horses for draft means, as the location of the driv-

er's seat and hand levers indicates. It is evident that

changes in the location of the levers or in the form
of the ratchet to adapt it to tractor operation could

be made by use of ordinary mechanical skill."

[Report of Special Master—R. 246.]
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It is to he noted that no one of the claims (Appellant's

Br., \)\). S-7 ) makes any such "distinctive feature" an

element of the claim. If, forsooth, this statement be

predicated upon claim 46, it is to he ncjted that this claim

calls for only :

—

( 1 ) "front and rear units,"

(2) "angularly adjustable disk gangs on said

units,"

(3) "means to which power is adapted to be ap-

applied for advancing said harrow, and

(4) "means operatively related to said first men-
tioned means and to said gangs and control-

lable from a distance, whereby the draft power
may be utilized to adjust the angles of said

gangs."

On page 27 of Ai)i)ellant's Brief it is stated that this

refers to the ratchet 22a and pawl 27 and lever 28,

operable from the operator's position on the tractor to

control the functions of such organizations in the angling

of the gangs. But the Killefer device contains no such

ratchet 22a or pawl 27 or lever 28, and if the claim be

read as specifying such means, then there clearly is no

infringement. As we have heretofore pointed out. the

mode of operation and principle of organization of the

Killefer device is separate and distinct even in this par-

ticular. In the Waterman harrow, the hand-levers 25,

which carry the pawl of the ratchet 8, were demonstrated

to be well within the reach of the tractor operator from

his seat ui)on the tractor.

—

"At the demonstration when the Vings' marked on
Exhibit G-2 were removed, when the operator re-

leased the thumb catch on the levers releasing the

locking means the draft force both angled and re-

turned the gangs to their parallel position."

[Testimonv of \V. A. Doble. Jr.,

R. 80.]
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Clearly, the extension of any lever or any of the rigid

drafts of the prior art patents to where it may be operated

from the seat of the tractor, does not involve invention.

Lever systems for controlling means at remote points is

a most common expedient used in all arts. The hand-

throttle and foot-throttle (accelerator) of an ordinary

automobile demonstrates the daily use of two forms of

such lever systems and of distant control. This claim is

the simplest example of the mere exercise of ordinary

skill of a mechanic. It is to be noted in this connection

that this claim 46 does not attempt to predicate the al-

leged invention upon either of the three preceding "im-

portant features" pointed out by appellant. This claim

does not involve as specific elements thereof the rela-

tively longitudinally fixed and movable draft connec-

tions flexibly connected to the inner and intermediate por-

tions of the front and rear pair of gangs. It is thus

seen that this claim 46 is merely a claim upon the old and

common form of wheel-and-ratchet remote control found

from time immemorial on every freight-car, and utilized

in varying forms in every art, and particularly in the

agricultural implement art. The court is not justified

in reading into this claim elements which are not thereby

specified, and the claim is anticipated and rendered void

upon reference to any one of the several harrows which

consist of front and rear units with angularly adjustable

disc gangs on said units, of which there are many ex-

amples in the record, and in which there are provided

some means to which the powder is adapted to be applied

for advancing the harrow. This is not necessarily a

steam- or internal combustion gasoline-driven prime-

mover,—it may be animal power, so far as the claim
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expresses. The only additional element is means opera-

tively related to said ])()vver means and to said gangs and

controllable from a distance. There is nothing new in

this. The claim is clearly anticipated in terms and in

substance.

Chief Justice Taft, while Circuit Judge and speaking

for the Circuit Court of Appeals of the Sixth Circuit, in

Frederick R. Stearns & Co. ?-. Russell, 85 V^i\. 218,

224, says:

—

"To imply as elements of a claim parts not named
therein for the purpose of limiting its scope, so that

it may be accorded novelty, is contrary to a well-

settled rule of the patent law. It was proi)osed to

limit a claim thus in McCarty v. Railroad Co., 160

U. S. 110, 116, 16 Sup. Ct. 240. The patent there

under consideration was for a car truck bolster. Mr.
Justice Brown, in delivering judgment for the su-

preme court, said (page 116):

*' 'There is no suggestion in either of these claims

that the ends of the bolster rest upon springs in the

side trusses, although they are described in the

specification and exhibited in the drawings. It is

suggested, however, that this feature may be read

into the claims for the purpose of sustaining the

patent. While this may be done with a view of

showing the connection in which a device is used,

and proving that it is an operative device, we know
of no principle of law which would authorize us to

read into a claim an element which is not present,

for the purjiose of making out a case of novelty or

infringement. The difficulty is that if we once be-

gin to include elements not mentioned in the claim

in order to limit such claim, and avoid a defense of

anticipation, we should never know where to stop.

If, for example, a prior de\ice were produced ex-

hibiting the combination of these claims plus the

springs, the patentee might insist upon reading some

other element into the claims, such, for instance.
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as the side frames and all the other operative por-

tions of the mechanism constituting the car truck,

to prove that the prior device was not an anticipa-

tion. It might also require us to read into the fourth

claim the flanges and pillars described in the third.

This doctrine is too obviously untenable to require

argument."

As said by the Circuit Court of Appeals of the Sixth

Circuit in Proitdfit Loose Leaf Co. et al. v. Kalamazoo

Loose Leaf Co. et al, 230 Fed. 120, 140:—

"We think to so construe the claim would violate

the general rule which forbids writing an element

into a claim for the purpose of narrowing it, and

thus making it valid as against objection that it is

too broad in view of the prior art. McCarty v. Rail-

road Co., 160 U. S. 110, 116, 16 Sup. Ct. 240, 40

L. Ed. 358; Scaife v. Falls City Woolen Mills Co.

(C. C. A. 6), 209 Fed. 210, 213, 126 C. C. A. 304;

Natl. Cash Register Co. v. Gratigny (C. C. A. 6),

213 Fed. 463, 467, 130 C. C. A. 109; Veneer Mach.

Co. V. G. R. Chair Co., 227 Fed. 419, decided by this

court November 2, 1915."

As said in Great Western Mfg. Co. z'. Lozve, 13 Fed.

(2d) 880, at 884, in applying this rule that a patentee

is bound by his claims as written, and the court cannot

read limitations into them to save them from anticipa-

tion :

—

"If an inventor were permitted to obtain broad

claims, and thereafter write in such limitations as

are necessary to avoid the prior art, but still cover

an alleged infringing structure, the public would never

be certain as to the meaning of a claim, and endless

confusion and litigation would result."
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The Special Master's and the District Court's Inter-

pretation of the Claims in Issue.

Apl)ellant'.s Uricf eliminates from the issue before this

Court all claims excei)t claims 1, 2, 5, 23, 24, 26, 29, 31

and 46, although plaintiff in the court below relied upon

practically all of the claims of the j)atent in suit. ApjK-l-

lant's Hrief criticizes the special master severely for so in-

terpreting the above claims as to render them valid over the

prior art patents relied upon by defendants. Defendants

submit that it is not proper to read into a claim limitations

which are not expressed therein. The special master and

the district court, in concluding that the claims of the

Warne patent were valid, did so solely by interpretation

of the terms of the claims, and after the special master

and the court below had determined the limit of the ad-

vance or invention which could be attributed to Warne.

As it is at all times proper to do, the special master and

the district court, from an examination of the evidence,

determined what advance or contribution, if any, Warne

had made to the art. They first endeavored to define the

extent or nature of the invention attributable to Warne.

This is clearly evidenced in the report of the special

master, where he states :

—

"The range of equivalents to which the patent is

entitled depends upon the scope of the invention. The

range of equivalents to be allowed cannot be extended

to cover means which have clear antecedents in the

prior patented art." [R. 251-2.]

This manner of procedure in determining the question

of infringement is recognized to be the proper test to be

applied. As said by the United States Supreme Court in
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Continental Paper Bag Co. v. Eastern Paper Bag Co.,

210 U. S. 405:—

''The rang-e of equivalents depends upon the extent

and nature of the invention."

The special master found that there was no great

degree of ingenuity or inventive genius involved in the

bringing together of a four-gang double disc harrow of a

type then common in the art and a draft hitch used in the

same art to perform the same function of angling the

gangs by draft force, and that if invention was disclosed

in the Warne patent, it was limited to his precise form

of miitary control means where each gang was indepen-

dently connected to the control means so that each gang

is caused to independently assume its working angle.

—

"However, Warne is an improvement over Water-
man. Warne applies the draft power for angling

directly to each gang, his interlocking of the movable
and fixed members does away with levers and his

releasing means is more readily handled by the oper-

ator." [Report of Special Master—R. 246.]

The special master and the district court clearly there-

fore did not err in their application of the law when inter-

preting the claims by the rule of mechanical equivalency of

the respective elements. And in concluding that the de-

fendant's structure, which does not include the unitary con-

trol means for separately and independently angling the

gangs of the harrow, but which includes a dependent form

of operating structure wherein the rear pair of gangs are

caused to angle by the angling of the forward pair of

gangs, does not infringe the Warne patent in suit.

It is obvious that the special master applied the most

favorable rule for appellant. If, on the contrary, we look



—103—

at the- elements and adjud^a' mechanical equivalency, read-

inj^^ the claims as expressed in terms, each of the respective

claims is clearly anticipated. In fact, it is very doubtful

whether the special master or the district court was justi-

fied in so interpreting any one of these claims, for in

reality s(j to do was to read thereinto mechanical means

as elements which are not expressed in the claims to avoid

anticipation, which is condemned as unlawful in the

decision of Chief Justice Taft in Frederick R. Stearns fr

Co. V. Russell, supra; the decision of the Court of A])peals

of the Sixth Circuit in Proudfit Loose Leaf Co. et al. :>.

Kalamazoo Loose Leaf Co. et al., supra, and Great West-

ern Mfg. Co. 7'. Lozve, supra.

As said by the Court of Appeals, Sixth Circuit, in Cin-

cinnati Cadillac Co. v. English & Mcrsick Co., 18 Fed.

(2d) 542:—

"It is manifestly true that the courts are without

power to enlarge or restrict a claim, for the purpose

of making out a case of validity or infringement.

Proudfit Loose Leaf Co. v. Kalamazoo Loose Leaf
Co. (6 C. C. A.), 230 F. 120; McCartv v. Lehigh
Valley Railroad Co., 160 U. S. 110, 16 S. Ct. 240,

40 L. Ed. 358; United States Repair, etc., Co. v.

Asphalt Co., 183 U. S. 591, 22 S. Ct. ^7, 46 L. Ed.
342."

As said by the Court of Appeals, Sixth Circuit, in

National Cash Register Co. v. Gratigny. 213 Fed. 463, at

467:—

"Unless, therefore, as complainant contends should

be done, the provision referred to can be read into

the claim as one of its elements, it is too broad to be

valid. We think the case is within the general rule

that an element should not be read into a claim for

the purpose of narrowing it, and thus making it
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valid as against an objection that it is too broad in

view of the prior art. McCarty v. Railroad Co., 160

U. S. 110, 116, 16 Sup. Ct. 240, 40 L. Ed. 358;
Stearns & Co. v. Russell (C. C. A. 6th Cir. ) 85
Fed. 218, 224, 29 C. C. A. 121; Scaife v. Falls City

Woolen Mills Co. (C. C. A. 6th Cir.) 209 Fed. 210,

213, 126 C. C A. 304."

The Circuit Court of Appeals for the Seventh Circuit,

in H. Mueller Mfg. Co. v. Glauber, 184 Fed. 609, at 614,

applies this rule, saying:

—

"That the specification may not be read into a

claim for the purpose of changing it, or to escape

anticipation, or establish infringement, is settled be-

yond question by the authorities. Westinghouse v.

Boyden Power Brake Co., 170 U. S. 537, 18 Sup.

Ct. 707, 42 L. Ed. 1136; Gen. Sub-Construction Co.

V. Netcher et al. (C. C.) 167 Fed. 549 (affirmed at

the October session of this court)."

But the special master and the district court having

found the limit of the advance attributable to Warne over

the prior art interpreted the claims in a manner necessary

to distinguish the claims from the prior art. In this way

the special master and the district court followed the

decision relied upon in Appellant's Brief, p. 51, of Suiok-

ador Mfg. Co. v. Tubular Products Co., 27 Fed. (2d)

948, 950, where the court said:

—

"* * * this limitation should not be read into

the claims, except zvhere such narrow interpretation

is necessary to distinguish the claims from the prior

art.''

However, therefore, this action of the special master

and district court be viewed, it is obvious it was as favor-

able to appellant as possible, under the facts of the instant

case.
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Claim 1.

The clciims of the Wanie i)cilent relied upon are defined

as to scope by the file wrapper [Pl'ffs Ex. 10; R. 110-

219 1 . ^rhe ai^reement reached between the examiner of

the patent office and Warne clearly limits these claims as

(k'fmins^- a structure in which the "improved draft appli-

ance" is directly and independently connected t(; the four

indivifhial gauges. The connecting means are direct con-

nections from the hitch of each individual gang. Tlie

draft force acts independently through these connections

to each individual gang of discs. The action of each gang

of discs is therefore independent of the action of each

of the other individual gangs.

Claim 1 defines this agreed scope as:

—

"relatively longtitudinally fixed and movable draft

connections flexibly connected to the inner and inter-

mediate positions of said front and rear gangs,".

Claim 1 further defines a single means, connected with

the movable connections thus defined, for angularly ad-

justing the gangs. The single means connected with the

movable connection of the Warne patent is the movable

element of the hitch, or head 18. The clevis 20 and the

draft head 18 constitute this means. The draft block or

head 18 is connected by the movable members 29 to the

front gangs of discs. The head 18 is connected by the

members 30 to the rear gangs of discs. As stated in the

filewrapper, [Pl'fifs Ex. 10, Amendment "C", Paper 7

—

R., bot. of p. 150]:—

"Claim 1 sets forth the specific arrangeuicnt and
connection of the fixed and movable draft members
with the inner and intermediate positions of the

gangs, whereby the latter are adjusted."



—106—

This agreement was reached between Warne and the

patent office examiner after the Waterman patent (Def's

Ex. F-1) had been cited. [File-wrapper, Pl'fifs Ex. 10,

Paper No. 7—R. 146-7.] This distinction was necessary,

and is not a case of Warne claiming less than his sup-

posed invention. Without this agreement between the

examiner and Warne, claim 1 does not differentiate even

in terms from the disclosure of the Waterman patent.

The Waterman patent discloses each element of this

claim.

Claim 1 calls for

(a) "tillage gangs arranged in front and rear pairs."

In Warne these are the front disc gangs 4 and
the rear disc gangs 11.

In Waterman these are the front and rear

pairs of gangs of discs 12.

(b) relatively longitudinally fixed and movable draft

connections flexibly connected to the inner and
intermediate portions of said front and rear

pairs of gangs.

In the Warne patent these are:— The fixed

connections 5, 7 and 8, and 16. The movable
connections 29 and 30. The connections 29 and
30 are relatively longitudinally movable. The
longitudinally movable draft bars 29 and 30 are

fiexibly connected to the draft block 18. The
movement of the draft block 18 moves the bars

29 and 30 longitudinally.

The Waterman patent (Defendants' Exhibit

F-21) discloses the relatively fixed connections

5 and 7 and the relatively longitudinally movable
connections 27. These are secured to the inner

and intermediate portions of the front gangs of

discs only.

The Waterman patent (Defendants' Exhibit

F-21) discloses a relatively longitudinally fixed
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draft connection 30 flexibly connected to the pole

1, :ind connected to the rear ^^'in^^s at the i)ivots

14. The bars 32 are relatively lon^ntudinally

fixed in the same respect as the bars 30 of

Warne. The bars 32 are pivotally connected at

their opposed ends by pivots 14 to the rear gan^^s

of discs and by pivcjt bolts positioned in any

desired hole 34 of the brackets 33 mounted on

the front gangs of discs. The bars 32 of Water-

man are not i)ivotally connected to a" head or

block 18, like the bars 30 of the Warne patent

are. The bars 32 of Waterman connect between

the front and rear gangs and render the gangs

dependent in operation. In Warne the bars 30

connect to the head or block 18 of the hitch and

connect each rear gang independently to the

hitch block 18.

The connections 30 of Warne span the front

gangs. The connections 32 of Waterman de-

pendently connect the front and rear gangs.

(c) Means for actuating the movable connections by

forward draft of the implement for angularly

adjusting the gangs.

In the Warne patent this means is the head

block 18 which is connected by the clevis 20 to

the draft implement. This means, (the head

18,) is secured to and actuates both the longi-

tudinally movable connections 29 to the front

gangs and the longitudinally movable connec-

iions 30 to the rear gangs.

In the Waterman patent there is no single

means connected to the longitudinally movable

draft connections 27 and 31. This is. however,

like in the Killefer structure, wherein the mov-

able draft connections are connected only to the

front pair of gangs. There is in Waterman or

Killefer no direct spanning and independent con-

nection from the front draft head or pole to the

rear gangs. The connection 32 in Waterman,

like tiie connection 45 in the Killefer harrow, is

connected dependently between the gangs.
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If the Killefer harrow of the Killefer patent

1,619,208 inckides the element (c) of claim 1,

the same element is found in Waterman, and
claim 1 is anticipated.

If claim 1 is not invalid as anticipated by
Waterman, it is not infringed by defendants'

structure.

Not only was such limitation necessarily imposed by

the prior art, to avoid anticipation, but the adjudication

of the patent office was so acquiesced in by Warne, and

plaintiff is now estopped from contending otherwise.

(Lorraine v. Townsend, 290 Fed. 54—C. C. A. 9.)

Claim 29.

Claim 29 does riot differ from claim 1 by the inclusion

of any elements not called for by claim 1, and is antici-

pated by the Waterman patent in the same manner. This

claim, like claim 1, is by its terms limited to a construction

wherein the gangs of discs are independently connected

to the draft head 18 to enable each gang to operate inde-

pendently.

Claim 29 calls for "means for adjusting the movable

draft connections through the movements of the tractor

relative to the implement for moving said gangs in vari-

able relative angular positions to each other." [R. 339.]

Unless it is considered that the means defined by the above

limitation of claim 29 include the means which are con-

nected to the rear gangs of discs, there are no means

defined in claim 29 for effecting the angular relation of

the rear gangs. The single means called for by this

claim, for adjusting the movable and all of the movable

draft connections is the draft head 18, and its ancillarv
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])arts, and the iiKwablc draft connections are tlic connec-

tions, 29,29 and 30,30, which indejicndently connect all

the f,''ang-s of discs with the htad 18. As the special

master and the district C(jurt found:

—

"For the reasons stated above, the master concludes

that the draft connections used by the defendants are

not the equivalent of the draft means for accomplish-

ing the same result in the patent in suit, and the first

and second .groups of claims, Nos. 1, 23, 24 , . .

26 ..." 29 ... 31 ... 2 ... 5

. . . are not infringed." [R. 252—Report of

Special Master.]

As set forth by appellant on p. 66 of its Opening Brief,

this claim defines the direct draft-operated tandem disc

harrow. This is as found by the special master, and

"direct", as utilized, means the direct connecting of eacli

of the four gangs of discs independently with the "im-

proved draft appliance" as disclosed in the W'arne patent

in suit.

In the comparison between claim 29 of the W'arne

patent and the Killefer harrow, as set forth on p. 66 of

Appellant's Brief, it is stated that the means (as above

quoted) of claim 29 is found in the Killefer harrow in

the draft connections 23, 24 and 39, which are connected

to the movable draft connections and controllable as to

the degree desired by parts 26, 29, 30, 31 and 48, which

movable draft device is movable by moving the tractor

with relation to the harrow. This means, as set forth by

appellant, has no connection whatsoever with the rear

gangs of discs, and if considered as a means operating

only the front pair of gangs of discs 1 and 1 of the

Killefer harrow, it corresponds in principle, function and

mode of operation with the same rigid draft means as
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disclosed in the patents to Clark (Def's Ex. F-5), Bramer

& Crowley (Def's Ex's F-1 and F-2), and others. As

set forth in this comparison, the connections called for

by the "relatively fixed and movable draft connections"

of claim 29 are in the Warne patent the fixed connections

5, 8 and 16 and the movable connections 29 and 30. These

connections connect with the single means called for in

claim 29, and independently vv^ith each of the four gangs

of discs. The connections set forth, as found in the

Killefer harrow, include the connections 17, 13, 41, 43

and 42, and the connections 21 and 45. These connections

do not connect with any member equivalent to the head

18 found in the Warne patent. They do not connect with

any element equivalent to the frame 1,2 of the Warne

patent. The connections in the Killefer harrow are so

connected with the rigid draft device of the Killefer

harrow that the front pair of gangs of discs, in being

angled by the rigid draft device, cause the rear pair of

gangs 2,2 to angle. There is not found in the Killefer

harrow "such direct transmission of tractor movements"

(Appellant's Brief, p. 66) as is claimed to be the dis-

tinction of this claim 29 over the prior art. The direct

transmission of tractor movements in the Warne harrow

is through the independent connections to each gang. In

the Killefer harrow there can be no such direct trans-

mission of the tractor movements or power as the gangs

are dependently coupled together. If the members 45 of

the Killefer harrow w^ere connected directly to the rigid

draft from the rear gangs, as called for by this claim 29,

the gangs of discs would not angle properly, but the rear

gangs of discs, instead of being oppositely angled from

the forward gangs of discs, as illustrated in Fig. 1 of
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the Killefer i)atcnt |
K. 345], would be angeled in the ^aine

direction as the forward j^^an^^s of discs, and the imple-

ment would not perftjrm the useful results of a double

tandem disc harrow.

Claim 2.

Claim 2 of the Warne i)atent includes the limitation of

"tandem frame units" and "relatively adjustable draft

means . . . for adjusting the relative positions of said

frame units."

In the Warne ])atent the tandem frame units consist

of the transverse bar 1 and the curved frame member 2,

and the sub-pole 3. The rear tandem frame unit is the

"rear harrow frame 13." These two tandem frame units

are relatively adjustable to and from each other, in accord-

ance with the Warne disclosure, for the i)urpose of caus-

ing the gangs to shift to and from their relative adjusted

angular positions. The shifting of these two frame units

to and from each other causes the gangs to assume the

different adjusted angular relations.

The use of tandem frame units is particularly illustrated

by the Niesz Patent | Def 's Ex. F-10, R. 438]. In this

patent, the frame units consist of the forward tandem

frame unit consisting of the bars 2, 4-a, and the pole 1.

The rear tandem frame unit of the Niesz patent consists

of the bars 14 and 17. The frame units are pivotally

secured to the gangs of discs at points intermediate the

ends of the gangs of discs, in both the Warne patent and

the Niesz patent. The gangs pivot around the pivot points

of connection of the gangs of the tandem frame units in

each structure.
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Claim 2, therefore, differs from claim 1 only in the

inclusion in the combination of tandem frame units which

were old in the art prior to the alleged invention of Warne

as disclosed in the patent in suit. The tandem frames as

used in the ])rior art, prior to Warne's asserted invention

of the patent in suit, function in exactly the same manner,

to perform the same results, as in the patent in suit. The

only difference between the Warne patent in suit and the

Warne patent, Def's Ex. F-23, resides in the particular

and exact construction of hitch mechanism disclosed in the

Warne patent in suit, and in the fact that the front and

rear frames move toward and away from each other. It

is, therefore, evident that Warne did not invent a com-

plete harrow, but merely invented (as he asserts) an

"improved draft appliance" or hitch.

Claim 2 is invalid because it does not define a novel

combination of elements by which a new result is secured.

The only distinction between the Warne patent in suit

and the prior Warne patent, Def's Ex. F-23, lies in the

particular form of "improved draft appliance" disclosed

in the Warne patent in suit. Claim 2 is drawn to an old

combination of elements, or to what is commonly referred

to as an "exhausted combination." Each of the elements

defined by claim 2 is found in the same art, performing

the same results, and all that Warne did was to provide

a specific hitch differing in slight details of construction

from that theretofore utilized in the same art for the

same purpose. If Warne made an improvement, it is

necessarily confined to the exact form of hitch he dis-

closes in the patent in suit.
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The Waterman patent shows a forward frame consist-

ing of the elements 1 and 2 and a rear frame 13. The

respeetive j^an.L^s of discs formin.^^^ the double disc harrow

are pivotally secured to these frames, it is true that the

frame members of Waterman are not adjusted toward

each other to cause the jL^anj^s of discs to shift to different

anj>"ular relations. It is also true that there is no structure

in the Killefer patent which could constitute a frame for

the rear pair of Rant^s which is moved forwardly in rela-

tion to a frame sup])ortinj;' the forward jjair of K^ngs

and which causes the respective gangs to move to their

desired angular relations. Elach element of claim 2 was

old in the art, and i)erforms its same function in the art,

as it ])erforms in the asserted combination defined b}- this

claim 2. Warne merely selected from the old art elements

which were old and in common use for many years and

placed these elements in the structure defined by claim 2.

No new result and no new mode of operation was pro-

duced by this aggregation of old elements. This is not

invention. Warne did not invent a new harrow. The only

thing wdiich he changed in any degree was the draft hitch,

which he connected directly to the old form of double disc

harrow, and the draft hitch itself, when added to the old

form of double disc harrow, performed no new result not

accomplished by the same draft hitch when connected with

a single disc harrow. These claims, asserted to be drawn

to the combination of the hitch and the disc gangs, are

invalid. If the Warne patent discloses a novel invention,

such invention can be found only in the specific "improved

draft appliance."
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In Backstay Machine & Leather Co. v. Zenite Metal Co.,

293 Fed. 23, at 24, the Court of Appeals for the Seventh

Circuit said:

—

"With the conchision reached as to claims 3 and

4 of the device patent we are likewise in accord.

Whatever of novelty there is resides wholly in the

welt itself. There is not the suggestion of a new or

different result flowing from the combination of this

welt with the article to which it is attached. Any one

of numerous welts long in the art could be employed

where this one is used, and when applied the com-
bined result would be the same. Whatever difference

there is between this and the other welts would be

wholly in the welt itself, whereby in this it is more
readily applied, and the tack or other fastening means

more simply and effectually concealed."

There is no new result accomplished by the connecting

of the old form of hitch for the automatic angling of the

gangs to and from angled position with the old form of

double disc harrow. As said by the Court of Appeals of

the Third Circuit in Langan v. Warren Axe & Tool Co.,

184 Fed. 720, at 721, this does not define a patentable

combination.

—

"The Circuit Court found the patent void and
decreed that the bill be dismissed. See opinion, 181

Fed. 143. In that opinion we concur. Not only is

the claim for a combination foreign to what is set

forth in the specification, but there is no new coAction

or co-operation of the elements of the combination.

The grab-hooks and draft appliance of the patent, in

combination, coact as grab-hooks and draft appliances

have always done. The grab-hook of the patent, by
reason of its peculiar construction and form, is very
probably an improvement of no little utility. But the

patentee cannot, merely because of that fact, have a
patent for a combination which shall have, as one of
its elements, a pair of such grab-hooks. He did not
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invent the combination. He invented, if he invented

anything, an improved ^^rab-hook. Indeed, this is

conceded by the patentee's counsel, and he arp^ues that

because the jjatent examiner, when the original claims

were before him, said 'claim 6 is incomplete without

the links, and the eye in the end of the shank is use-

less without the other elements,' the claim as it now
stands should be construed as one describing, as the

real invention, a si)ecific form of jj^rab-hocjk. Mani-

festly, we cannot so construe it. The claim is for a

combination of grab-hooks, of a ijeculiar form, and

a draft device. We are not at liberty to distort its

plain language. It may be, as the patentee's counsel

declares, that the criticisms of the examiner led to

the present form of the claim. But if the examiner's

criticisms were unsound, the ])atentee could have had
them reviewed by an appropriate appeal. This is not

a case where there was a mere change of i)hraseology

to suit the views of an examiner. The structure of

the claim was remodeled in a fundamental respect. It

was changed from a claim for an improved grab-hook
to a claim for a combination of an improved grab-
hook and a draft device. We are therefore com])elled

to read the claim as one for a combination, and not

for an imi:)roved grab-hook. So read, it is clear that

there is no error in the decree of the Circuit Court."

In Bullock Electric Mfg. Co. z'. General Electric Co.,

149 Fed. 409, at 420, the Circuit Court of Appeals for

the Sixth Circuit held:

—

"Among the facts it appears that all the features
of the means proposed by Reist were to be found in

earlier patents and that what he did was no more
than selecting from them parts which in his combi-
nations performed essentially the same functions as
they did in the organizations from which they had
been taken. Wc have often held that there is no
invention in this, and such is the rule recognized bv
the Supreme Court. W^e refer to a few of our own
decisions: Goodvear Tire & Rubber Co v Rubber
Tire Wheel Co., 116 Fed. 363, 369, 53 C. C A ^83-
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Burnham v. Union Mfg. Co., 110 Fed. 765, 770, 49

C. C. A. 163; Overweight Counterbalance Elevator

Co. V. Henrv Voght Machine Co., 102 Fed. 757, 761,

43 C. C. A. 80; Campbell Printing Press & Mfg. Co.

V. Duplex Printing Press Co., 101 Fed. 282, 294, 41

C. C. A. 351. There is a recognized exception to this

rule, or rather counterpart of it, when in the new
combination a new mode of operation is effected

which joroduces an original result, as we said in

Dowagiac Mfg. Co. v. Superior Drill Co., 115 Fed.

886, 901, 53 C. C. A. 36. But this must be some-

thing novel in principle, and not a combination oper-

ating upon a principle zvhich zvas common to the old

machines from zvhich the elements zvere taken, as in

the case at bar." (Italics ours.)

To the same effect see:

Jacobs Mfg. Co. v. T. R. Almond Mfg. Co., 169

Fed. 134, at 139;

Hug V. Lakezji'ood Engineering Co., 7 Fed. (2d)
98, at 99—C. C. A. 6; ^

Keene, et al., v. Nezv Idea Spreader Co., 231 Fed.

701,at 708—C. C. A. 6;

/. L. Mott Iron Works v. Hoffman & Billings

Mfg. Co., 110 Fed. 772, at 775 (affirmed 120

Fed. 1019, C. C. A. 7).

In the case last cited, the Circuit Court of Appeals for

the Seventh Circuit, in affirming the decree of the district

court, said:

—

"The decree appealed from dismissed appellant's

bill for infringement of letters patent No. 449,880,

April 7, 1891, to Hammann, assignor, for supply con-

nection for basins and baths, on the ground that the

alleged invention exhibited a mere aggregation of old

devices and results, and not a patentable combination.

A careful consideration of the record and arguments
has satisfied us that the decree is right, and that the

learned and exhaustive opinion of the trial Court

(110 Fed, 772) states the reasons therefor with en-

tire adequacy. The decree is affirmed."



—117—

The iiiaxininni that can he said for the disclosure of the

Warne jjalent in snit is that it discloses a very simple

invention in i)articiilar details of constructicm having to

do with a specific type of "improved draft api)liance" to

])e utiHzed in {h\^ old class of disc cultivator or harrow.

The i)alent in suit attempts, by uncertain and indefinite

language and terms in the claims, to cover mere results

and general functions, and not the specific form or con-

struction in which this invention (if any) in detail of con-

struction resides. The whole case comes within the de-

nunciation of the Supreme Court in Carlton z'. Bokee, 17

Wall. 463, 21 L. Ed. 517, from which we quote tlie 1st

Syllabus :

—

"This court reiterates its disapprobation of ingeni-

ous attempts to expand a simple invention of a dis-

tmct device into an all-embracing claim, calculated by

its wide generalizations and ambiguous language, to

discourage further invention in the same department

of industry, and to cover antecedent inventions."

As said in Kohlcr v. Clinc Electric Mfg. Co., 28 Fed.

(2d) 405, 406:—

"It is not the result, effect, or purpose to be ac-

complished which constitutes an invention, but the

mechanical means or instrumentalities by which the

object sought is to be attained. Patents cover the

means employed to eflfect results."

At p. 405 it is said:

—

"An invention, considered in itself, is neither an

end nor a combination of both means and end, but is

a means for the attainment of an end, and, as Mr.

Robinst)n says, 'though the idea of means cannot be

contemplated by the mind apart from the idea of end,

the end must be referred to only for the purpose of

more fullv comprehending the real nature of the

means employed."
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In Electrical Signal Co. v. Hall Railway Signal Co.,

114 U. S. 87, 29 L. Ed. 96, it was said:—

"The thing patented is the particular means de-

vised by the inventor by which that result is attained,

leaving it open to any other inventor to accomplish

the same result by other means."

If any invention exists in the Warne patent in suit,

over the crowded art, it is in details of construction, and

these details of construction are "the particular means de-

vised by the inventor" thus accentuated both by the Su-

preme Court and in the case cited. An application of

this rule of law to the case at bar emphasizes the narrow-

ness of the Warne invention and the invalidity of the

claims in suit, because of their nebulous and functional

and ambiguous character. They do not comply with

Section 4888 of the Reznscd Statutes, which requires that

the inventor,

'Tn case of a machine, he shall explain the prin-

ciple thereof, and the best mode in which he has con-

templated applying that principle, so as to distinguish

it from other inventions; and he shall particularly

point out and distinctly claim the part, improvement,

or combination which he claims as his invention or

discovery."

"It is as important to the public that competition

should not be repressed by worthless patents, as that

the patentee of a really valuable invention should be

protected." (Pope Mfg. Co. v. Gormully, 144 U. S.

224, at 234.)

Claim 5.

Claim 5, like claim 2, refers to the frame units 1,2

and 13 which carry the disc gangs, and the draft connec-
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tions between these frame, and the relation of the frames

to each otlier in adjusting the angle of the gangs.

Claim 5 is by these terms limited to "drawing tractive

force for angularly adjusting said frame units and gangs

relative to each other."

In the Warne i)atcnt in suit, |as will be ajjparent from

an inspection (jf Fig's 1 and 2 thereof— R. 326, 328], the

frames 1,2, and 13, when the gangs are moved from

parallel to angled position, are moved away from each

other. In tlie Killefer harrow there is no frame unit

comi)arable in any way with the frame units 1,2, and 13

of the Warne patent in suit.

As found by the special master :

—

''The Killefer harrow has no connection from the

draft device to the rear gangs. There is a connec-

tion between the inner ends of the front gangs and

outer ends of the rear gangs. For the reasons

stated above the master concludes that the draft

connections used by the defendants are not the

equivalent of the draft means for accomplishing the

same result in the patent in suit/'. [R. 252.]

Claim 23.

Claim 23 in terms is clearly anticipated, as it does not

specify any mechanical element absent from the com-

bination found by the law examiner to be old, in his

decision dissolving Interference No. 43,841 [R. 232-9],

to which we have heretofore adverted. See particularly

the paragraph near the bot. of p. 235, and the para-

graph commencing at the middle of p. 2^7, to which

reference has heretofore been made in this brief.
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Unless claim 23 can by interpolation be interpreted as

calling- for the direct and independent connections from

a draft means such as Warne's "improved draft appli-

ance" to the individual harrows or gangs so as to in-

dependently control the same, claim 23 is void in view

of this decision of the patent office, the acquiescence

therein by Warne, and the estoppel arising therefrom.

Unless claim 23 is so limited by interpolation, this claim

is broader than the claim involved in Interference No.

43,841, and therefore void. A comparison of claim 23

with the claim found by the law examiner to be un-

patentable [R. 234] shows that each specifies the same

elements. Claim 23 specifies, "a tillage implement," while

the rejected and cancelled claim specifies, "a cultivator."

Claim 23 specifies tandem tillage gangs. The claim

found by the law examiner to be anticipated is more

specific, narrower and more limited, in that it specifically

limits the combination to one embracing a front pair of

implement gangs and a rear pair of implement gangs,

limiting the tandem gangs to a pair of rear implement

gangs.

Claim 23 specifies "draft connections between said

gangs movable relative to each other through the draft

movement of the tractor for relatively adjusting said

gangs." The claim found by the law examiner to be

anticipated, in Interference No. 43,841, calls for "means

operative by the pulling of the draft device to shift the

inner ends of the gangs of the front pair and the inner

ends of the gangs of the rear pair relatively in opposite

directions."
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Thoru is certainly no difference in mechanical c^n-

slniction or mode of o])er.'ition between the elements called

for by claim 23 and the elements called for by the claim

so adjiidj^^ed by the law examiner to be anticipated in

Interference No. 43841. The elements of each of the

claims, (/. e., claim 23 and the claim in Interference No.

43,841), cooperate together in the same manner to pro-

duce the same results. If it be attempted to brcjadly

construe this claim, it is clearly rendered invalid, for the

same reasons as set forth by the law examiner in his

decision rendered in the motion to dissolve Interference

No. 43,841. If construed in its true limited scope, it is

not infringed.

The district court should have sustained defendants'

Exception to the master's report and held claim 23 void.

If the court is to reconstruct the claims, what are to be

the new metes and bounds of the restricted contract ( /. e.,

patent)? Clearly, it will not be the patent agreed upon

and allowed by the patent office, which is the tribunal

established by law for negotiating and granting patents.

This is the reason for the rule set forth in the decisions

of Chief Justice Taft and others, hereinbefore cited.

Claim 24.

Claim 24 falls with claim 23. Read as expressed, this

claim is anticipated by the same prior art. Interpreted

by limitation, it clearly is not infringed, because when

the necessary mechanical elements of W'arne are sub-

stituted for the broad, indefinite language of the claim, it

is then impossible to find mechanical equivalency in any

of the devices of the Killefer structure.



—122—

Appellant's Brief, p. 72, ignores the distinctive me-

chanical principles and modes of operation of the elements

20-23, 17-26-30. As heretofore pointed out, the com-

binative relation of these devices is not comparable to

the combinative relation of the devices attempted to be

compared therewith in Warne by appellant. We do not

deem it necessary to repeat herein these details, but refer

Your Honors to the previous comparisons of the me-

chanical elements and of the principles and modes of

operation of the Warne and Killefer structures, herein-

before set forth (in parallel columns). The same com-

parisons readily point out the difference in combinative

relations, mechanical elements, and principles and modes

of operation of the elements of claims 26 and 31.

Claims 26 and 31.

Claims 26 and 31 are indefinite and do not comply with

Rez'ised Statutes, Sec. 48S6. If these claims are con-

sidered as defining a harrow, they define (1) front and

rear harrow units, and (2) relatively fixed and movable

draft connections to the front and rear units. They

define that the so-called fixed and movable connections are

connected to the single draft means or to the "movable

draft member." The combination defined in these claims

is therefore clearly not present in the Killefer harrow.

These, as found by the master and the district court,

define the independent coupling of the gangs by inde-

pendent operation with the draft head 18 and its moving

parts. The connections defined, if any, by these claims

are the connections 29,29, 30,30, 5,5, 8,8, and 16,16.

These claims are not infringed.
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Claim 46.

Wc submit lliat the s])ccial master was correct in

holdinjj;' that claim 46

"is directed to a means for anj^lin<^^ the ^anj^s in

combination with means ])rovided for controllinj:^

the anf^linj; action. The control means, as pre-

viously pointed out, is found in the wheel, ratchet,

and lost motion arrangement. Mach claim specifies

that the control means can be operated from a dis-

tance

—

i. e., by a tractor operator from the seat of

the tractor. It is difficult to see that any invention

is involved in ])lacinj4- the wheel and releasing lever

within reach of the driver. It is a matter of g^ood

design to locate controls in a handy position in all

of the structures examined in this case. This ap-

plies as well to the rope control used by defendants.

Every harrow has some means of contrc^lling the de-

gree of angle. Both Stoddard, Exhibit F-15, and

Waterman, Exhibit F, use a rack or ratchet and

pawl. The harrow of Bramer and Crowley (1881)
used a selective means wherein the operator manu-
ally placed a i)in in one of a series of holes. From
the abo\'e the master concludes that the control means
of the defendants is not equivalent to the control

means of the plaintiff's patent, and that Claims Nos.

3S, 45, and 40 are not infringed." [R. 2S2-S.]

Tn Appellant's Brief the statement is made (p. 76) :

—

"Among them are those manufactured by Interna-

tional Harvester Comi)any, plaintiff" here by substi-

tution, which has recently acquired the Warne patent

in suit for a very substantial consideration."

This same representation was made to the district court

by plaintiff, and it was argued before the district court

that the presumption of validity of the Warne i)atent

in suit was greatly strengthened by the acquisition of

the patent by the present plaintiff. But plaintiff failed

to point out to the district court, and neglects to point out
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to this Court, that the special master and the district

court, having- found the Warne patent in suit vahd, but

limited to a construction where each gang was indi-

vidually controlled and operated from a draft head 18

and lost motion device, etc., brought within the scope of

the Warne patent structures which were then being manu-

factured and had since prior to the date of issue of the

Warne patent in suit been manufactured by the Inter-

national Harvester Company in utter disregard of said

Warne patent. The International Harvester Company

manufactured and sold many harrows which had come

within the limited interpretation placed by the special

master and district court on the patent in suit. The ac-

quisition of the patent in suit by the International Har-

vester Company followed almost immediately the ren-

dering of the report of the special master finding the

Warne i)atent valid, but limited to this particular con-

struction. The International Harvester Company had

theretofore manufactured this structure wherein the gangs

were independently controlled without regard to the

Warne patent. All of these facts were set before the

district court in the argument on the Exceptions to the

Special Master's Report. There was no denial by the

plaintiff of such facts at the hearing before the district

court.

There is only one presumption to be drawn from the

act of the International Harvester Company, (the present

plaintiff), in rushing out to purchase the Warne patent

in suit after it had been found valid when so limited,

—

and that is, that prior to the finding by the special

master, the International Harvester Company believed

the Warne patent in suit to be totally invalid. The In-
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tcnic'itional i larvcstcr Company had no fear of a suit

broui^ht against it for infring-enient of the Warne patent

Iktc in suit, and totally disregarded this patent until

after the sjjecial master found it valid. Certainly, the

facts as above set forth, rather than supporting the

presumption of validity of the W'arne patent in suit, have

a contrary bearinij;- and sh(j\v the real estimate by plaintiff.

The Killefer harrow, as illustrated by Plates "A" and

"B" of Appellant's JJrief, and as shown in the respective

positions thereon, is not a correct rejiresentation of the

Killefer harrow as made and sold by defendants, or as

shown in the Killefer patent [Xo. 1,619,208— R. 342].

The Court would obviously obtain a wrong conception of

the mode of operation from these representations, and it

is believed that the Court will be able to follow better the

construction and mode of operation from the Killefer

p^itent in tlie Book of ICxhibits
|
R. 342-349]. The error

occurs particularly with reference to which of the mem-

bers of the rij^id hitch is actually connected with the

tractor. In Plates "A" and "B" it appears that the

clevis 39 is secured to the slide 17. That this is not

and cannot be so, is evident from an inspection of the

Killefer harrow as shown on Plates "A" and "B". To

connect the member 17 to the clevis 39 would require

the member 17 to elongate as well as slide within the

auL^le irons 23). It \v\\\ be noted that the member 17 is

longer, as shown on Plate "B", than on Plate "A". The

clevis 39 is in the Kellefer harrow secured to the angle

irons 23 by means of rivets or bolts [on Fig. 6 of the

Killefer patent drawings—R. 342, and Spec, p. 2, lines

85-92—R. 347]. This reversal of connection, if it could

be made in tlie Killefer harrow, would result in a re-
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versal of mode of operation. That it could not be made

is apparent from the fact that the shde 17 would have

to stretch or elongate if such reversal was made.

Summary.

( 1 ) The Warne patent in suit, and particularly the

claims relied upon by plaintiff, are invalid as

involving a mere selection of elements from the

same art, which perform no different function

or result in the alleged combination of the Warne
patent. (Ray i'. Bunting Iron Works, supra.)

(2) The Warne patent in suit, and particularly the

claims thereof, are invalid as anticipated.

(3) Warne and appellant are estopped from a broad
interpretation of the Warne patent because of

the Interference No. 43,841, wherein the broad

combination was found anticipated and the claim

thereto canceled from the Warne application.

(4) The Warne patent in suit, and particularly the

claims relied upon, are invalid as ambiguous, and
if interpreted differently from the decision by
the district court and finding by the special mas-
ter, are invalid as involving no departure from
the combination admittedly old as defined in the

claim found anticipated in Interference No.
43,841.

(5) The district court decided, and the special mas-
ter found correctly that the Warne patent was
limited to independently connecting the draft

head 18 to the four gangs of discs to enable

these four gangs to function independently one
of the other.

(6) The district court decided, and the special mas-
ter found correctly that the construction and
mode of operation of the Killefer harrow was
different from and therefore did not infringe

the Warne patent or any of the claims relied

upon.
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(7) The district court decided, and the special mas-

ter found correctly that Killefer and Warne
started from different ])oints in a crowded art,

and independently developed different imple-

ments.

(8) The Warne patent in suit is invalid as disclos-

ing merely an enj^'-ineering change made, when
the conditions required, by all engineers in the

crowded harrow art, and by mere selection from
that art.

Conclusion.

Appellee submits:

(1) That the respective claims of the Warne
patent in suit relied upon by appellant are

void, because each of them is completely an-

ticipated
;

(2) That there is no infringement. The Killefer

four-gang double tandem harrow does not

embody the same combination of compound
machines as the Warne structure, nor does

the said Killefer harrow embody the same
principle or mode of operation, and in-

herently, there can be no infringement.

The decree of dismissal should be affirmed. But ap-

pellee submits that the Court should pronounce the said

claims of said Warne patent void.

Respectfully submitted,

Lyon & Lyon^

Lewis E. Lyon,

Frederick S. Lyon,

Attorneys for Appellee.
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In the District Court for the Territory of Alaska,

Fourth Division.

No. 460—1.

JOHN W. FEEDER, MAURICE A. GALE,
GEORGE SCHMIDT and ROBERT
GIERKE, Copartners Doing Business Under

the Firm Name and Style of FEEDER,
GALE and COMPANY,

Plaintiffs,

vs.

H. W. REETH,
Defendant.

COMPLAINT.

Come now the above-named plaintiffs, and for a

first cause of action against the defendant H. W.
Reeth, complain and allege:

1. That at all the times mentioned herein, plain-

tiffs were and are now copartners, engaged in a

general mercantile business at Bethel, in the Fourth
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Division of Alaska and carrying on such business

under tlie firm name and style of Felder, Gale

and Company.

That during said times the defendant was en-

gaged in mining in said Fourth Division of Alaska

and resided at Akiak, Alaska ; that he is still a resi-

dent of the Fourth Division of Alaska. [1*]

2. That between the 2d of February, 1920, and

the 31st day of December, 1920, at Bethel afore-

said, at the special instance and request of the said

defendant, plaintiffs sold and delivered to the de-

fendant certain goods, wares and merchandise at

and for the agreed price of Five Hundred Seven

and 50/100 Dollars ($507.50) for which said goods

wares and merchandise the said defendant agreed

to pay forthwith.

3. That no part of said account has been paid

and that there is still due and owing from the de-

fendant to plaintiffs on account thereof the full

sum of $507.50 and interest thereon at the rate of

8% per annum from December 31, 1920.

And for a second cause of action against the said

defendant, these plaintiffs allege:

1. That at all the times mentioned herein, plain-

tiffs were and are now copartners, engaged in

a general mercantile business at Bethel in the

Fourth Division of Alaska, and carrying on such

business under the firm name and style of Felder,

Gale and Company. That the defendant during

said time was and is a resident of the Fourth Divi-

sion of Alaska, and engaged in mining.

I

*Page-number appearing at the foot of page of original certified

Transcript of Eecord.
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2. That on or about the 28th day of July, 1919,

at Bethel aforesaid, the defendant made, executed

and delivered to one John Felder, his cheek for the

sum of Two Hundred Twenty-five Dollars, of which

check the following is a copy, to wit: [1*] [2]

THE SCANDINAVIAN AMERICAN BANK
19-8.

Mem])er Federal Reserve Bank.

Bethel, Alaska, July 28, 1919. No. 54.

Pay to the order of John Felder $225.00—Two
hundred twenty-five Dollars.

H. W. REETH.
3. That the said John Felder thereafter, and on

the same day, endorsed his name upon the said

check, and delivered the same to these plaintiffs,

for value, and in the ordinary course of business;

that plaintiffs accepted the same in good faith for

value, as aforesaid.

4. That as soon as possible thereafter, plain-

tiffs duly presented the said check to the Drawee

named therein, to wit : The Scandinavian American

Bank, at their place of business at Seattle in the

State of Washington, but that the said bank refused

to pay the said check for the reason that the said

defendant had not sufficient funds in said bank to

pay the same.

5. That plaintiffs are still the holders in due

course of said check; that no part thereof has

been paid and that there is still due and owing on

account thereof from the defendant to plaintiffs

the sum of $225.00 and interest thereon at the rate

of 8% per annum from the 28th day of July, 1919.
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And for a third cause of action against the said

defendant, these plaintiffs allege: [3]

1. That at all the times mentioned herein the

plaintiffs were and are now copartners, engaged in

a general mercantile business at Bethel, Alaska,

under the firm name and style of Felder, Gale and

Company. That during said time the defendant

was engaged in mining and was and still is a resi-

dent of the Fourth Division of Alaska.

2. That on or about the 12th day of August,

1919, at Bethel aforesaid, the said defendant made,

executed and delivered to one George Wood, his

certain check for the sum of One Hundred Seventy-

nine & 95/100 Dollars, of which check the following

is a copy, to wit

:

THE SCANDINAVIAN AMERICAN BANK

19-8.

Member Federal Reserve Bank,

Bethel, Alaska.

Seattle, Washington August 12th, 1919. No. 59.

Pay to the order of George Wood $179.95/100—

One hundred and Seventy-nine 95/100 Dollars.

H. W. REETH.
said check being for wages due from said defendant

to said Geo. Wood.

3. That the said George Wood thereafter duly

endorsed his name upon said check and delivered

the same to these plaintiffs for value; and in the

ordinary course of business ; that plaintiffs accepted
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the same for value in good faith and thereby became

the holder thereof in due course.

4. That as soon as possible thereafter, plaintiffs

duly presented the said check to the Drawee named

[4] therein, to wit: The Scandinavian American

Bank, at their place of business at Seattle in the

State of [2] Washington, for payment, but that

the said bank refused to pay the said check for the

reason that the said defendant did not have sufficient

funds in said bank to pay the same. That the said

bank then and there returned the said check to

plaintiffs, marked N. S. F.

5. That these plaintiffs are still the holders in

due course of said check; that no part thereof has

been paid and that there is still due and owing from

defendant to plaintiffs on account thereof the full

sum of $179.95 and interest thereon at the rate of

8% per annum from August 12th, 1919.

For a fourth cause of action against the said de-

fendant H. W. Reeth, these plaintiffs allege

:

1. That at all the times mentioned herein, plain-

tiffs were and are now copartners, engaged in a

general mercantile business at Bethel in the Fourth

Division of Alaska, under the firm name and style

of Felder, Gale and Company. That during said

time the defendant was engaged in mining and was

and is now a resident of the Fourth Division of

Alaska.

2. That on or about the 12th day of August,

1919, at Bethel aforesaid the said defendant H. \V.

Reeth made, executed and delivered to one Henry,

Peel, his certain check for the simi of Ten Dol-
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lars ($10.00) of which check the following is a copy,

to wit: [5]

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank,

Bethel, Alaska.

Seattle, Waahington, August 12th, 1919. No. 60.

Pay to the order of Henry Peel $10.00—Ten Dol-

lars.

H. W. REETH.
said check being given for wages due from said

defendant to said Peel.

3. That the said Henry Peel thereafter duly

endorsed his name upon the said check and de-

livered the same to these plaintiffs for value, and

in the ordinary course of business; that plaintiffs

accepted the same for value, in good faith and

thereby became the holder thereof in due course.

4. That these plaintiffs duly endorsed said check

and as soon as possible thereafter duly presented

the same for payment to the Drawee therein

named; to wit: The Scandinavian American Bank,

at their place of business at Seattle, in the State of

Washington, but that the said bank refused to

pay the said check for the reason that the defendant

did not have sufficient funds in said bank to pay the

same. That the said bank returned the said check

to plaintiffs, marked N. S. F.

5. That these plaintiffs are still the holders in

due course of said check; that no part thereof has

been paid and that there is still due and owing
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from the defendant to these plaintiffs on account

[6] thereof the sum of Ten Dollars and interest

thereon at the rate of 8% per annum from August

12, 1919. [3]

For a fifth cause of action against the defendant

H. W. Reeth, these plaintiffs allege:

1. That at all the times herein mentioned, plain-

tiffs were and are now copartners, engaged in a

general mercantile business at Bethel, Alaska, under

the firm name and style of Felder, Gale and Com-

pany. That during said time the defendant was en-

gaged in mining and was and is now a resident of

the Fourth Division of Alaska.

2. That on or about the 27th day of August,

1919, at Bethel aforesaid, the said defendant made,

executed and delivered to one W. G. Reno, his cer-

tain check for the sum of eighty dollars, of which

check the following is a copy, to wit:

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank,

Bethel, Alaska.

Seattle, Wa'3hino-ton, August 27, 1919. No. 61.

Pay to the order of W. G. Reno $80.00~Eighty

Dollars.

H. W. REETH.
said check being for wages due from said Reeth to

the said W. G. Reno.

3. That the said W. G. Reno thereafter duly en-

dorsed his name upon the said check and delivered

the same to these plaintiffs for value, and in the
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[7] ordinary course of business; that plaintiffs

accepted the same for value in good faith and
thereby became the holder thereof in due course.

4. That plaintiffs duly endorsed the said check

and as soon as possible thereafter presented the

same for payment to the Drawee therein named,

to wit: The Scandinavian American Bank, at their

place of business at Seattle in the State of Wash-
ington, but that the said bank refused to pay the

same for the reason that the defendant did not have

sufficient funds in said bank to pay the same. That

the said bank returned the said check to plaintiffs,

marked N. S. F.

5. That these plaintiffs are still the holders of

said check; that no part thereof has been paid

and that there is still due and owing from the de-

fendant to these plaintiffs on account thereof the

sum of Eighty dollars and interest thereon at the

rate of 8% per anniun from August 27th, 1919.

And for a sixth cause of action against the said

defendant H. W. Reeth, these plaintiffs allege

:

1. That at all the times herein mentioned, plain-

tiffs were and are now copartners, engaged in a

general mercantile business at Bethel, in the Fourth

Division of Alaska, under the firm name and style

of Felder Gale and Company. That during said

time the defendant was engaged in mining and was

and is now a resident of the Fourth Division of

Alaska.

2. That on or about the 27th day of August,

1919, at Bethel aforesaid the said defendant made,

executed and delivered to one P. Fry, his certain
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[8] check for the sum of eighteen dollars, of which

check the following is a copy, to wit;

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank,

Bethel, Alaska.

Seattle, Wanhinoi()ii, August 27th, 1919. No. 62.

Pay to the order of P. Fry $18.00— [4] Eight-

een Dollars.

H. W. REETH.
said check being for wages due from the said Reeth

to the said P. Fry.

3. That the said P. Fry thereafter duly endorsed

his name upon the said check and delivered the same

to these plaintiffs for value and in the ordinary

course of business ; that plaintiffs accepted the same

for value, in good faith, and thereby became the

holders thereof in due course.

4. That these plaintiffs duly endorsed the said

check, and as soon as possible thereafter, duly

presented the same for pajTnent to the Drawee

therein named, to wit : The Scandinavian American

Bank, at their place of business at Seattle in the

State of Washington, but that the said bank re-

fused to pay the same for the reason that the de-

fendant did not have sufficient funds in said bank

to pay the said check. That the said bank re-

turned the said check to plaintiffs, marked N. S. F.

5. That these plaintiffs are still the holders of

said check; that no part thereof has been paid and

[9] that there is still due and owing from the de-
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fendant to plaintiffs on account thereof, the sum of

eighteen dollars and interest thereon at the rate of

8% per annum from August 27th, 1919.

And for a seventh cause of action against the said

defendant, these plaintiffs allege:

1. That at all the times herein mentioned,

plaintiffs were and are now copartners, engaged

in a general mercantile business at Bethel in the

Fourth Division of Alaska, under the firm name

and style of Felder, Gale and Company; that dur-

ing said time the defendant was engaged in mining

near Bethel, aforesaid, and was and is now a resi-

dent of the Fourth Division of Alaska.

2. That on or about the 27th day of August,

1919, at Bethel, aforesaid, the said defendant made,

executed and delivered to one C. H. Stickler, his

certain check for the sum of Two Hundred Sixty-

six Dollars and Fifty Cents ($266.50) of which

check, the following is a copy, to wit:

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank,

Bethel, Alaska.

Seattle, Washington, August 27th, 1919. No. 65.

Pay to the order of C. H. Stickler $266.50—Two
hundred sixty-six 50/100 Dollars.

H. W. REETH.
said check being for wages due from said Reeth to

said C. H. Stickler. [10]

3. That the said C. H. Stickler thereafter duly

endorsed his name upon said check and delivered
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the same to these plaintiffs for value and in the

ordinary course of business; that plaintiffs accepted

the same for value in good faith and thereby became

the holders in due course of the said check.

4. That plaintiffs as soon as possible thereafter

duly presented the said check for payment to the

Drawee therein named, to wit: The Scandinavian

American Bank, at its place of business at Seattle,

in the State of Washington, but that the said bank

refused to pay the said check for the reason that

the defendant did not have sufficient funds in said

bank to pay the same. That the said bank returned

[5] the said check to these plaintiffs, marked

N. S. F.

5. That these plaintiffs are still the holders of

the said check; that no part thereof has been paid

and that there is still due and owing from the de-

fendant to plaintiffs on account thereof the full

sum of $266.50 and interest thereon at the rate of

8% per annum from August 27th, 1919.

And for an eighth cause of action against the

said H. W. Reeth, these plaintiffs allege:

1. That at all the times herein mentioned, plain-

tiffs were and are now copartners, engaged in a

general mercantile business at Bethel, Alaska, under

the firm name and style of Felder, Gale and Com-

pany; that during said time the defendant H. W.
Reeth was engaged in mining near Bethel, aforesaid

[11] and was and is a resident of the Fourth Divi-

sion of Alaska.

2. That on or about the 27th day of August,

1919, at Bethel, Alaska, the said defendant made.
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executed and delivered to one C. H. Stickler, his

certain check for the sum of One Hundred Fifty-

five Dollars, of which check, the following is a copy,

to wit:

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank,

Bethel, Alaska.

Seattle, Waohington, August 27th, 1919. No. m.
Pay to the order of C. H. Stickler $155.00—One

hundred and fifty-five Dollars.

H. W. REETH.
said check being for wages due from said Reeth to

said C. H. Stickler.

3. That the said C. H. Stickler thereafter duly

endorsed his name upon the said check and delivered

the same to these plaintiffs for value and in the

ordinary course of business ; that plaintiffs accepted

the same for value, in good faith, and thereby be-

came the holders thereof in due course.

4. That these plaintiffs duly endorsed the said

check, and as soon as possible thereafter, duly pre-

sented the same for payment to the Drawee named

therein, to wit: The Scandinavian American Bank,

at its place of business at Seattle, in the State of

Washington, but that the said bank refused to pay

[12] the said check for the reason that the defend-

ant did not have sufficient funds in said bank to pay

the same.

5. That these plaintiffs are still the holders of

said check; that no part thereof has been paid and
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that there is still due and owing from the defendant

to plaintiffs on account thereof the sum of One
Hundred Fifty-five Dollars and interest thereon at

the rate of 8% per annum from August 27th, 1919.

And for a ninth cause of action against the said

defendant H. W. Reeth, these plaintiifs allege:

1. That at all the times herein mentioned, plain-

tiffs were and are now copartners, engaged in a

general mercantile business at Bethel, in the Fourth

Division of Alaska, under the firm name and style

of Felder, Gale and Company; that during said

time the defendant was engaged in mining and was

and is now a resident of the Fourth Division of

Alaska. [6]

2. That on or about the 27th day of August,

1919, at Bethel aforesaid, the said defendant made,

executed and delivered to one August Berg, his cer-

tain check for the sum of Ten Dollars, of which

check the following is a copy, to wit: [13]

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank,

Bethel, Alaska.

Seattle, ^ftshington, August 27th, 1919 No. 67.

Pay to the order of August Berg $10.00—Ten

Dollars.

H. W. REETH.
which said check w^as for wages due from said

Reeth to said Berg.

3. That the said August Berg thereafter duly

endorsed his name upon the said check and deliv-
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ered the same to these plaintiffs for value, and in

the ordinary course of business; that plaintiffs ac-

cepted the same for value, in good faith and thereby

became the holders thereof in due course.

4. That these plaintiffs duly endorsed the said

check and as soon as possible thereafter duly pre-

sented the same for payment to the Drawee named

therein, to wit: The Scandinavian American Bank,

at its place of business at Seattle, in the State of

Washington, but that the said bank refused to pay

the said check for the reason that the said de-

fendant did not have sufficient funds in said bank

to pay the same. That the said bank returned the

said check to plaintiffs marked N. S. F.

5. That these plaintiffs are still the holders of

the said check; that no part thereof has been paid

and that there is still due and owing from the said

defendant to these plaintiffs on account thereof the

[14] sum of $155.00 and interest thereon at the

rate of 8% per annum from August 27th, 1919.

And for a tenth cause of action against the said

H. W. Reeth, these plaintiffs allege

:

1. That at all the times herein mentioned these

plaintiffs were and are now copartners, engaged in

a general mercantile business at Bethel in the

Fourth Division of Alaska, under the firm name

and style of Felder, Gale and Company; that dur-

ing said time the defendant was engaged in mining

near Bethel aforesaid and was and is now a resi-

dent of the Fourth Division of Alaska.

2. That on or about the 28th day of August,

1919, at Bethel aforesaid, the said defendant made,
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executed and delivered to one Henry Peel, his cer-

tain check for the sum of One Hundred and Fifty

Dollars, of which check, the following is a copy, to

wit:

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank,

Bethel, Alaska.

Seattle, Wftiiliin^rton ,
August 28th, 1919 No. 6S.

Pay to the order of Henry Peel $150.00—One

hundred and fifty dollars.

H. W. REETH.
which said check was given for wages due from the

said H. W. Reeth to the said Henry Peel. [7]

3. That the said Henry Peel thereafter duly en-

dorsed his name upon the said check and delivered

[15] the same to these plaintiffs for value, and in

the ordinary course of business; that plaintiffs ac-

cepted the same for value and in good faith, and

thereby became the holders thereof in due course.

4. That these plaintiffs duly endorsed the said

check and as soon as possible thereafter duly pre-

sented the same for payment to the Drawee therein

named, to wit: The Scandinavian American Bank,

at its place of business at Seattle in the State of

Washington, but that the said bank refused to pay

the said check for the reason that the said defend-

ant did not have sufficient funds in said bank to

pay the same. That the said bank returned the

said check to plaintiffs marked N. S. F.

5. That these plaintiffs are still the holders of

the said check; that no part thereof has been paid
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and that there is still due and owing from the de-

fendant to plaintiffs on account thereof the sum of

One Hundred Fifty Dollars and interest thereon

at the rate of 8% per annum from August 28th,

1919.

And for an eleventh cause of action against the

said H. W. Reeth, these plaintiffs allege

:

1. That at all the times herein mentioned the

plaintiffs were and are now copartners, engaged in

a general mercantile business at Bethel in the

Fourth Division of Alaska, under the firm name

and style of Felder, Gale and Company. That

during said time the said defendant was engaged in

mining near Bethel aforesaid, and was and is now

a resident of the Fourth Division of Alaska. [16]

2. That on or about the 28th day of August,

1919, at Bethel aforesaid, the said defendant H. W.
Reeth made, executed and delivered to one Henry

Peel, his certain check for the sum of $180.00, of

which said check the following is a copy, to wit:

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank,

Bethel, Alaska. August 28th, 1919. No. 70.

Seattle, Washington,

Pay to the order of Henry Peel $180.00—One

Hundred and eighty Dollars.

H. W. REETH
which said check was for wages due from said

Reeth to said Hy. Peel.

3. That the said Henry Peel thereafter duly



vs. II. W. Reeth. 17

endorsed his name upon the said check and de-

livered the same to these plaintiffs for value, and

in the ordinary course of business; that these plain-

tiffs accepted the same for value and in ^ood faith,

and thereby became the holders thereof in due

course.

4. That these plaintiffs duly endorsed the said

check and as soon as possible thereafter presented

the same for payment to the Drawee therein named,

to wit: The Scandinavian American Bank, at its

place of business at Seattle in the State of Wash-
ington, but that the said bank refused to pay the

said check for the reason that the said defendant

[17] did not have sufficient funds in said bank to

pay the same. That the said bank returned the said

check to these plaintiffs, marked N. S. F. [8]

5. That these plaintiffs are still the holders of

the said check; that no part thereof has been paid

and that there is still due and owing from the de-

fendant to plaintiffs the sum of $180.00 on account

thereof, and interest thereon at the rate of 8% per

annum from the 28th day of August, 1919.

And for a twelfth cause of action against the

said defendant these plaintiffs aUege

:

1. That at all the times herein mentioned, the

plaintiffs were and are now copartners, engaged

in a general mercantile business at Bethel, in the

Fourth Division of Alaska, under the firm name

and style of Felder, Gale and Company; that dur-

ing said time the defendant was engaged in min-

ing and was and is now a resident of the Fourth

Division of Alaska.
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2. That on or about August 28tli, 1919, at

Bethel, aforesaid, the said defendant made, exe-

cuted and delivered to one Henry Peel, his certain

check for the sum of $9.10, of which said check, the

following is a copy, to wit: [18]

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank,

Bethel, Alaska August 28th, 1919. No. 71

Pay to the order of Henry Peel $9.10

—

Nine 10/100 Dollars.

H. W. REETH
said check being given for wages due from said

Reeth to said Peel.

3. That the said Henry Peel thereafter duly

endorsed his name upon said check and delivered

the same to these plaintiffs for value; and in the

ordinary course of business. That plaintiffs ac-

cepted the said check for value and in good faith

and thereby became the holders thereof in due

course.

4. That these plaintiffs duly endorsed said check

and as soon as possible thereafter presented the

same for payment to the Drawee named therein,

to wit: The Scandinavian American Bank, at its

place of business at Seattle in the State of Wash-

ington, but that the said bank refused to pay the

said check for the reason that the defendant did

not have sufficient funds in the said bank to pay

the same. That the said bank returned the said

check to plaintiffs, marked N. S. F.
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5. That these plaintiffs are still the holders of

the said check; that no part thereof has been paid

[19] and that there is still due and owing from the

defendant to these plaintiffs on account thereof, the

sum of Nine and 10/100 Dollars and interest

thereon at the rate of 8% per annum from August

28th, 1919.

And for a thirteenth cause of action against the

said defendant, these plaintiffs allege:

1. That at all the times herein mentioned these

plaintiffs were and are now copartners, engaged in

a general mercantile business at Bethel in the

Fourth Division of Alaska, under the firm name
and style of Felder, Gale and Company; that dur-

ing said time the defendant w^as mining near

Bethel, Alaska, and was and is now a resident of

the Fourth Division of Alaska. [9]

2. That on or about September 7th, 1919, at

Bethel, aforesaid, the said defendant H. W. Reeth

made, executed and delivered to one Andrew Holm-

lund, his certain check for the sum of Fiftv Dol-

lars, of which said check the following is a copy,

to wit

:

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank,

Bethel, Alaska. September 7th, 1919 No. 78

^k^Mler Wa rdiington.

Pay to the order of Andrew Holmlund $50.00

Fifty Dollars.

H. W. REETH. [20]
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said check being for wages due from said Reetli to

said And. Holmlund.

3. That the said Andrew Holmlund thereafter

duly endorsed his name upon the said check and

delivered the same to these plaintiffs for value and

in the ordinary course of business; that plaintiffs

accepted the said check for value and in good faith

and thereby became the holders thereof in due

course.

That these plaintiffs duly endorsed said check

and as soon as possible thereafter, duly presented

the same for payment to the Drawee therein named,

to wit: the Scandinavian American Bank, at its

place of business in Seattle, in the State of Wash-

ington, but that the said bank refused to pay the

said check for the reason that the said defendant

did not have sufficient funds in said bank to pay

the same; that the said bank returned the said

check to plaintiffs marked N. S. F.

5. That these plaintiffs are still the holders of

the said check; that no part thereof has been paid

and that there is still due and owing from the said

defendant to these plaintiffs on account thereof the

sum of Fifty dollars and interest thereon at the rate

of 8% per annum from September 7th, 1919.

And for a fourteenth cause of action against the

said H. W. Reeth, plaintiffs allege:

1. That at all the times herein mentioned, these

plaintiffs were and are now copartners, engaged in

a general mercantile business at Bethel in the

Fourth Division of Alaska, under the firm name

[21] and style of Felder, Gale and Company; that
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during the said tim(^ the defendant was engaged in

mining and was and is now a resident of the Fourth

Division of Alaska.

2. That on or about October 5th, 1919, at Bethel,

aforesaid, the said defendant made, executed and

delivered to one M. Johnson, the certain check for

the sum of Two Hundred Twenty-one & 50/100

Dollars ($221.50), of which said check the following

is a copy, to wit:

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank,

Bethel, Alaska. Seattle, Washington,

October 5th, 1919 No. 80

Pay to the order of M. Johnson $221.50—Two
hundred twenty-one 50/100 Dollars.

H. W. REETH.
the said check being given for wages due from the

said Reeth to the said M. Johnson. [10]

3. That the said M. Johnson duly thereafter en-

dorsed his name upon the said check and delivered

the said check being given for wages due from the

ordinary course of business; that plaintiffs ac-

cepted the same for value and in good faith and

thereby became the holders thereof in due course.

4. That these plaintiffs duly endorsed said check

and as soon as possible thereafter presented the

same for payment to the Drawee therein named,

to wit: The Scandinavian American Bank, at its

[22] place of business in Seattle in the State of

Washington, but that the said bank refused to pay

the said check for the reason that the defendant did
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not have sufficient funds in said bank with which

to pay the same. That said bank returned said

check to plaintiffs, marked N. S. F.

5. That plaintiffs are still the holders of the said

check; that no part thereof has been paid and that

there is still due and owing on account thereof

from the defendant to plaintiffs the sum of $221.50

and interest thereon at the rate of 8% per annum
from October 5, 1919.

And for a fifteenth cause of action against the

said defendant, these plaintiffs allege:

That at all the times herein mentioned, plaintiffs

were and are now copartners, engaged in a general

mercantile business at Bethel, in the Fourth Divi-

sion of Alaska, under the firm name and style of

Felder, Gale and Company. That during the said

time the defendant was engaged in mining near

Bethel aforesaid, and was and is now a resident of

the Fourth Division of Alaska.

2. That on or about October 5th, 1919, at Bethel,

aforesaid, the said defendant made, executed and

delivered to plaintiffs, for value, his certain check

for the sum of $231.50, of which said check, the fol-

lowing is a copy, to wit: [23]

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank,

Bethel, Alaska. Seattle, Washington,

October 5th, 1919 No. 81

Pay to the order of Felder & Gale $231.50—Two
hundred thirty-one 50/100 Dollars.

H. W. REETH.



vs. IT. W. Rceth. 23

?). That those plaintiffs accepted the said check

for vahie and in ^ood faith, and thereafter duly

endorsed the same, and as soon as possible there-

after presented the same for payment to the

Drawee therein named, to wit: the Scandinavian

American Bank, at its place of business in Se^ittle

in the State of Washington, but that the said bank

refused to pay the said check for the reason that

the defendant did not have sufficient funds in said

bank with which to pay the same. That said bank

returned the said check to plaintiffs marked

N. S. F.

4. That these plaintiffs are still the holders of

the said check; that no part thereof has been paid

and that there is still due and owing from the de-

fendant to plaintiffs on account thereof the sum of

$231.50 and interest thereon from the 5th day of

October, 1919. [11]

For a sixteenth cause of action against the said

defendant, these plaintiffs allege: [24]

1. That at all the times herein mentioned the

plaintiffs were and are now copartners, engaged in

a general mercantile business at Bethel in the

Fourth Division of Alaska, under the firm name

and style of Felder, Gale and Company; that dur-

ing said time the defendant was engaged in mining

near Bethel aforesaid, and was and is now a resi-

dent of the Fourth Division of Alaska.

2. That on or about October 25th, 1919, at

Bethel, Alaska, the said defendant made, executed

and delivered to one Oscar Samuelson, his certain
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check for the sum of Ten Dollars, of which said

check the following is a copy, to wit

:

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank,

Bethel, Alaska, Seattle, Washington,

Octo. 25th, 1919 No. 86

Pay to the order of Oscar Samuelson $10.00

—

Ten Dollars.

H. W. REETH.
said check being for wages due from said Reefh to

said Samuelson.

3. That the said Oscar Samuelson thereafter

duly endorsed his name upon the said check and

delivered the same to these plaintiffs for value and

in the ordinary course of business; that plaintiffs

accepted the same for value and in good faith, and

thereby became the holders thereof in due course.

4. That these plaintiffs duly endorsed the said

[25] check and as soon as possible thereafter pre-

sented the same for payment to the Drawee named

therein, to wit: the Scandinavian American Bank,

at its place of business in Seattle, in the State of

Washington, but that the said bank refused to pay

the said check for the reason that the defendant did

not have sufficient funds in said bank with which

to pay the same. That said bank returned the said

check to plaintiffs, marked N. S. F.

5. That plaintiffs are still the holders of the said

check; that no part thereof has been paid and that

there is still due and owing from the defendant to
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these plaintiffs on account thereof the sum of $10.00

and interest tbei'eon at th(^ rate of 8% per annum
from October 25th, 1919.

And for a seventeenth cause of action against

the said H. W. Reeth, defendant aforesaid, these

plaintiffs allege:

That at all the times herein mentioned, j^laintiffs

were and are now copartners, engaged in a gen-

eral mercantile business at Bethel in the Fourth

Division of Alaska under the firm name and style

of Felder, Gale and Company; that during said

time the defendant was engaged in mining near

Bethel, aforesaid, and was and is now a resident of

the Fourth Division of Alaska.

2. That on or about October 25th, 1919, at

Bethel aforesaid, the said defendant made, exe-

cuted and delivered to one August Berg, his certain

check for the sum of Two Hundred Dollars, of

which said check the following is a copy, to wit:

[12] [26]

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank.

Bethel, Alaska, Seattle, Washington,

Oct. 25th, 1919 No. 87

Pay to the order of August Berg $200.00—Two
Hundred Dollars.

H. W. REETH.
said check being given for wages due from said

Reeth to said Berg.

3. That the said August Berg thereafter duly
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endorsed his name on said check and delivered the

same to these plaintiffs for value and in the ordi-

nary course of business; that plaintiffs accepted

the same for value and in good faith, and thereby

became the holders thereof in due course.

4. That plaintiffs duly endorsed said check and

as soon as possible thereafter duly presented the

same for payment to the Drawee therein named, to

wit: The Scandinavian American Bank, at their

place of business in Seattle in the State of Wash-
ington, but that the said bank refused to pay the

same for the reason that the said defendant did not

have sufficient funds in said bank with which to pay

the said check. That the said bank thereafter re-

turned the said check to the plaintiffs, marked

N. S. F.

5. That these plaintiffs are still the holders of

said check; that no part thereof has been paid, and

[27] that there is still due and owing from the de-

fendant to plaintiffs on account thereof the sum of

Two Hundred Dollars and interest thereon at the

rate of S% per annum from October 25th, 1919.

For an eighteenth cause of action against the

said defendant H. W. Reeth, these plaintiffs allege:

That at all the times herein mentioned, plaintiffs

were and are now copartners, engaged in a general

mercantile business at Bethel, in the Fourth Di-

vision of Alaska, under the firm name and style of

Felder, Gale and Company. That during the said

time the defendant was engaged in mining near

Bethel aforesaid, and was and is now a resident

of the Fourth Division of Alaska.
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2. Tlmt on or about the 25th day of October,

1919, at Bethel aforesaid, the said defendant H. W.
Reeth made, executed and delivered to one An-

drew Holmlimd, his certain check for the sum of

$75.00, of which said check the following is a copy

to wit:

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank.

Bethel, Alaska, Seattle, Wn ! 4rni^^toii,

Oct. 25th, 1919 No. 88

Pay to the order of Andrew Holmlund $75.00

—

Seventy Five Dollars.

H. W. REETH. [28]

said check being for wages due from said Reeth

to said Holmlund.

3. That the said Andrew Holmlund thereafter

endorsed his uame upon the said check and de-

livered the same to these plaintiffs for value and

in the ordinary course of business; that plaintiffs

accepted the same for value and in good faith, and

thereby became the holders thereof in due course.

[13]

4. That these plaintiffs duly endorsed the said

heck, and as soon as possible thereafter, presented

the same for payment to the Drawee therein named,

to wit: the Scandinavian American Bank, at its

place of business in Seattle, in the State of Wash-

ington, but that the said bank refused to pay the

fsaid check for the reason that the said defendant

did not have sufficient funds in said bank with
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which to pay the same. That the said hank re-

turned the said check to plaintiffs, marked N. S. F.

5. That these plaintiffs are still the holders of

the said check; that no part thereof has been paid

and that there is still due and owing from the de-

fendant to plaintiffs on account thereof the sum

of seventy-five dollars and interest thereon at the

rate of 8% per annum from October 25, 1919.

And for a nineteenth cause of action against the

said defendant, H. W. Reeth, these plaintiffs allege

:

1. That at all the times herein mentioned, these

plaintiffs were, and are now copartners, engaged in

a general mercantile business at Bethel in the

Fourth Division of Alaska, under the firm name

[29] and style of Felder, Gale and Company ; that

during said time the said defendant H. W. Reeth

was engaged in mining near Bethel, aforesaid, and

was and now is a resident of the Fourth Division of

Alaska.

2. That on or about October 25th, 1919, at

Bethel, Alaska, the said defendant made, executed

and delivered to one H. W. Reeth his certain check

for the sum of $25.00, of which said check, the

following is a copy, to wit:

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank.

Bethel, Alaska, Seattle, Washington,

Oct. 25th, 1919 No. 90

Pay to the order of H. W. Reeth $25.00—

Twenty Five Dollars.

H. W. REETH.
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3. That tlic said H. W. Reeth thereafter en-

dorsed his name upon said check and delivered the

same to these plaintiffs for value and in the ordi-

nary course of business; that plaintiffs accepted

the same for value, in good faith and thereby be-

came the holders thereof in due course.

4. That plaintiffs endorsed said check and as

soon as possible thereafter presented the same for

payment to the Drawee therein named, to wit: the

Scandinavian American Bank, at its place of busi-

ness in Seattle in the State of Washington, but

that the said bank refused to pay the said check for

[30] the reason that the said defendant did not

have sufficient funds in said bank with which to pay

the same. That the said bank returned the said

check to plaintiffs, marked N. S. F.

5. That plaintiffs are still the holders of the

said check; that no part thereof has been paid and

that there is still due and owing from the defend-

ant to plaintiffs on account thereof the sum of

$25.00 and interest thereon at the rate of 8% per

annum from October 25, 1910. [14]

For a twentieth cause of action against the said

defendant H. W. Reeth, plaintiffs allege.

1. That at all the times herein mentioned plain-

tiffs were and are now copartners, engaged in a gen-

eral mercantile business at Bethel, in the Fourth

Division of Alaska, under the firm name and style

of Felder, Gale and Company. That during said

time the defendant was engaged in mining near

Bethel, aforesaid, and was and is now a resident of

the Fourth Division of Alaska.
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2. That on or about November 9th, 1919, at

Bethel, aforesaid, the said defendant made, exe-

cuted and delivered to one Robert Agavgoak, his

certain check for the sum of $7.00, of which said

check the following is a copy, to wit : [31]

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank.

Bethel, Alaska, Seattle, Washington,

Nov. 9th, 1919 No. 94

Pay to the order of Robert Agavgoak $7.00

—

Seven Dollars.

H. W. REETH.
said check being for wages due from said Reeth to

said R. Agavgoak.

3. That the said Robert Agavgoak thereafter

endorsed his name upon said check and delivered

the same to these plaintiffs for value and in the

ordinary course of business; that plaintiffs ac-

cepted the same for value and in good faith, and

thereby became the holders thereof in due course.

4. That as soon as possible thereafter these

plaintiffs presented the said check for payment

to the Drawee therein named, to wit: to The Scan-

dinavian American Bank at its place of business

in Seattle, in the State of Washington, but that

the said bank refused to pay the said check for the

reason that the said defendant did not have suffi-

cient funds in said bank with which to pay the

same. That the said bank returned the said check

to plaintiffs.

5. That these plaintiffs are still the holders of
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the said clier^k; that no part thereof has been paid

and tliat tliere is still due and owing from the de-

fendant to the plaintiffs on account thereof the sum

[32] of $7.00 and interest thereon at the rate of

8% per annum from November 9th, 1919.

And for a twenty-first cause of action against the

said defendant, these plaintiffs allege:

1. That at all the times herein mentioned these

plaintiffs were and are now copartners, engaged in

a general mercantile business at Bethel in the

Fourth Division of Alaska, under the firm name
and style of Felder, Gale and Company; that dur-

ing said time the defendant was engaged in min-

ing near Bethel aforesaid, and w^as and is now a

resident of the Fourth Division of Alaska.

2. That on or about the 14th day of Novem-

ber, 1919, at Bethel, Alaska, the said defendant

H. W. Reeth made, executed and delivered to plain-

tiffs for value, his certain check for the siun of

$183.00; of which check, the following is a copy,

to wit: [15]

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank.

Bethel, Alaska, Seattle, Washington.

Nov. 14th, 1919 " No. 96

Pay to the order of Felder & Gale $183.00—One

hundred eighty three Dollars.

H. W. REETH.
3. That these plaintiffs accepted the said check

for and at its face value and in the ordinarv course
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of business and in good faith; and thereafter duly

endorsed the same and as soon as possible presented

[33] the same for payment to the Drawee therein

named, to wit: the Scandinavian American Bank

at its place of business in Seattle, in the State of

Washington, but that said bank refused to pay the

said check for the reason that the defendant did not

have sufficient funds in said bank with which to pay

the same, and returned the said check to plaintiffs,

marked N. S. P.

4. That these plaintiffs then and there caused

the said check to be protested for and on account

of such nonpayment and was obliged to and did pay

the further sum of $3.65 on account such protest

and notices thereof.

5. That plaintiffs are still the holders of said

check; that no part thereof has been paid, and that

there is still due and owing from the defendant to

plaintiffs on account thereof the sum of One Hun-

dred Eighty-three Dollars and interest thereon at

the rate of 8% per annum from November 14th,

1919, and the further sum of $3.65 protest charges

as aforesaid.

And for a twenty-second cause of action against

the said defendant, these plaintiffs allege

:

1. That at all the times herein mentioned these

plaintiffs were, and are now copartners, engaged

in a general mercantile business at Bethel in the

Fourth Division of Alaska, under the firm name

and style of Felder, Gale and Company, that dur-

ing said time the said defendant H. W. Reeth was

engaged in mining near Bethel, aforesaid, and was
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and is now a resident of the Fourth Division of

Alaska. [34]

2. That on or about the 24th day of December,

1919, at Bethel, aforesaid, the said defendant H. W.
Reeth made, executed and delivered to one August

Berg, his certain check for the sum of Five Dollars,

of which check the following is a copy, to wit:

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank,

Bethel, Alaska, Seattle, Wft i ihington,

Dec. 24th, 1919 No. 105

Pay to the order of August Berg $5.00—Five

Dollars.

H. W. REETH.
said check being given for wages due from said

Reeth to said A. Berg.

3. That the said August Berg thereafter en-

dorsed his name upon said check and delivered the

same to these plaintiffs for value and in the ordi-

nary course of business; that plaintiffs accepted

the same for value and in good faith and thereupon

became the holders thereof in due course. [16]

4. That as soon as possible thereafter, plaintiffs

presented the said check for payment to the Drawee

therein named, to wit: the Scandinavian American

Bank, at its place of business at Seattle in the State

of Washington, but that the said bank refused to

pay the same for the reason that the said defendant

did not have sufficient funds in said bank with

which to pay the same, and returned the said check

to plaintiffs. [35]
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5. That plaintiffs are still the holders of said

check; that no part thereof has been paid, and that

there is still due and owing from the defendant to

plaintiffs on account thereof the sum of $5.00 and

interest thereon at the rate of 8% per annum from

December 24th, 1919.

And for a twenty-third cause of action against the

said defendant, H. W. Reeth, these plaintiffs allege

:

1. That at all the times herein mentioned the

plaintiffs were and are now copartners, engaged

in a general mercantile business at Bethel in the

Fourth Division of Alaska, under the firm name
and style of Felder, Gale and Company; that dur-

ing said time the defendant, H. W. Reeth was en-

gaged in mining near Bethel, aforesaid, and was and

is now a resident of the Fourth Division of Alaska.

2. That on or about the 2d day of January, 1920,

at Bethel aforesaid, the said defendant made, exe-

cuted and delivered to one George Smith, his cer-

tain check for the sum of Fifty-five Dollars, of

which said check, the following is a copy, to wit

:

THE SCANDINAVIAN AMERICAN BANK
19-8

Member Federal Reserve Bank.

Bethel, Alaska, Seattle, Washington,

Jan. 2d, 1920 No. 1

Pay to the order of George Smith $55.00—Fifty-

five Dollars.

H. W. REETH. [36]

said check being for wages due from said Reeth to

said Geo. Smith.
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3. That tlic said George Smitli thereafter en-

dorsed his name upon the said check and delivered

the same to these plaintiffs for value and in llie

ordinary course of business; that plaintiffs accepted

the same for value and in p^ood faith and thereupon

became the holders thereof in due course.

4. That these plaintiffs endorsed said check and

as soon as possible thereafter presented the same

for payment to the Drawee therein named, to wit:

the Scandinavian American Bank, at its place of

business at Seattle in the State of Washington,

but the said bank refused to pay the said check for

the reason that the said defendant did not have

sufficient funds in said bank with which to pay the

same. That the said bank returned said check to

plaintiffs, marked N. S. F.

5. That plaintiffs are still the holders of the

said check; that no part thereof has been paid and

that there is still due and owing from the said de-

fendant to plaintiffs on account thereof the sum of

$55.00 and interest thereon at the rate of S^c per

annum from the 2d day of Januarj^ 1920. [17]

For a twenty-fourth cause of action against the

said defendant, H. W. Reeth, these plaintiffs allege

:

1. That at all the times mentioned herein, the

plaintiffs were, and are now copartners, engaged

in a general mercantile business at the to^vn of

Bethel in the Fourth Division of Alaska, under the

firm name and style of Felder, Gale and Company.

[37] That during said times the defendant H. W.
Reeth was engaged in mining near Bethel, afore-
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said, and was and is now a resident of the Fourth

Division of Alaska.

That on or about the 2d day of January, 1920,

the said defendant, at Bethel, aforesaid, made,

executed and delivered to one George Smith, his

certain check for the sum of $6.25, of which said

check the following is a copy, to wit

:

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank.

Bethel, Alaska, Seattle, Washington,

Jan. 2nd, 1920 No. 2.

Pay to the order of George Smith $6.25—Six

25/100 Dollars.

H. W. REETH.
said check being given for wages due from said

Reeth to said G. Smith.

3. That the said George Smith thereafter en-

dorsed his name on said check and delivered the

same to these plaintiffs for value and in the ordinary

course of business; that plaintiffs accepted the said

check for value and in good faith, and thereupon

became the holders of said check in due course.

4. That plaintiffs as soon as possible thereafter

endorsed said check and presented the same for

payment to the Drawee therein named, to wit: the

Scandinavian American Bank, at its place of busi-

ness in Seattle in the State of Washington, but that

[38] the said bank refused to pay the said check

for the reason that the defendant did not have suffi-

cient funds in said bank with which to pay the same.
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That the said bank returned said check to plaintiffs,

marked N. S. F.

5. That plaintiffs are still the holders of the said

check; that no part thereof has been paid and that

there is still due and owing from the defendant to

plaintiffs on account thereof the sum of Six Dol-

lars and Twenty-five Cents and interest thereon at

the rate of 8% per annum from January 2d, 1920.

And for a twenty-fifth cause of action against the

said defendant, plaintiffs allege:

1. That at all the times herein mentioned, plain-

tiffs were and are now copartners, engaged in a

general mercantile business at the town of Bethel

in the Fourth Division of Alaska, under the firm

name and style of Felder, Gale and Company; that

during said time the said defendant H. W. Reeth

was engaged in mining near Bethel, aforesaid, and

was and is now a resident of the Fourth Division of

Alaska.

2. That on or about January 3d, 1920, at Bethel

aforesaid, the said defendant made, executed and

delivered to one R. Rhodes, his certain check for

the sum of Five Dollars, of which said check the

following is a copy, to wit: [18] [39]

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank.

Bethel, Alaska, Sonttlo. Wa^^luno-ton.

Jan. 3d, 1920 No. 3.

Pay to the order of R. Rhodes $5.00—Five Dol-

lars.

H. W. REETH.
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said check being for wages due from said Reeth to

the said R. Rhodes.

3. That the said H. Rhodes thereafter endorsed

his name upon the said check and delivered the same

to these plaintiffs for value and in the ordinary

course of business ; that plaintiffs accepted the same

for value and in good faith, and thereupon became

the holders thereof in due course.

4. That plaintiffs as soon as possible thereafter,

endorsed said check and presented the same for

payment to the Drawee therein named, to wit: the

Scandinavian American Bank, at its office in

Seattle, in the State of Washington, but that said

Bank refused to pay the said check for the reason

that the defendant did not have sufficient funds

in the said bank to pay the same; that said bank

returned the said check to plaintiffs marked N. S. F.

5. That plaintiffs are still the holders of the said

check; that no part thereof has been paid and that

there is still due and owing from the defendant to

these plaintiffs the sum of $5.00 and interest thereon

from the 3d day of January, 1920. [40]

And for a twenty-sixth cause of action against

the said defendant, plaintiffs allege:

1. That at all the times herein mentioned plain-

tiffs were and are now copartners, engaged in a

general mercantile business at Bethel, Alaska, under

the firm name and style of Felder, Gale and Com-

pany. That during said time the defendant H. W.
Reeth was engaged in mining near Bethel, afore-

said, and was and is now a resident of the Fourth

Division of Alaska.
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2. Tliai on or about the 6th day of January,

1920, at Bethel, aforesaid, the said defendant, made,

executed and delivered his certain check to these

plaintiffs for the sum of $89.25, of which said check

the following is a copy, to wit:

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank.

Bethel, Alaska, Seattle, Washington,

Jan. 6th, 1920. No. 5.

Pay to the order of Felder and Gale $98.i>o

—

Eighty-nine 25/100 Dollars. $89.25

H. W. REETH.
3. That these plaintiffs accepted the said check

for and at its face value, in good faith, and in the

ordinary course of business; that plaintiffs duly

endorsed the said check and as soon as possible pre-

sented the same for payment to the drawee therein

named, to wit: the Scandinavian American Bank,

at its place of business at Seattle, in the State of

[41] Washington, but that said bank refused to

pay the said check for the reason that the defendant

did not have sufficient funds in said bank with which

to pay the same. That said bank returned the said

check to plaintiffs, marked N. S. F. [19]

4. That plaintiffs are still the holders of the

said check ; that no part thereof has been paid ; that

there is still due and owing from the defendant to

plaintiffs on account thereof the sum of $89.25 and

interest thereon from the 6th day of January, 1920,

at the rate of 8% per annum.
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And for a twenty-seventh cause of action against

the said defendant, H. W. Reeth, these plaintiffs

allege

:

1. That at all the times mentioned herein, these

plaintiffs were and are now copartners, engaged in a

general mercantile business at Bethel, Alaska, under

the firm name and style of Felder, Gale and Com-

pany. That during said time, the defendant H. W.
Reeth was engaged in mining at Golden Gate Falls,

near Bethel, Alaska, and was and is now a resident

of the Fourth Division of Alaska.

2. That between the first day of June, 1919, and

the 2d day of June, 1920, at the special instance

and request of the said defendant, one August Berg

performed 2,450 hours labor on the mining claims

of said defendant, for which said labor the said de-

fendant promised and agreed to pay the said August

Berg at the rate of Fifty Cents per hour. That

by reason of such labor there became due from the

said defendant to the said August Berg the sum

[42] of $1,225.00. That the said defendant paid to

the said August Berg the sum of $302.75 and no

more, and there remained due and owing to the said

August Berg on account thereof the sum of $922.00.

3. That thereafter, for a good and valuable con-

sideration, the said August Berg assigned and

transferred his said account to these plaintiffs, and

these plaintiffs are now the owners thereof. That

plaintiffs made demand upon the said defendant

H. W. Reeth for the payment thereof, but no part

of said account has been paid, and that there is due

and owing from the defendant to these plaintiffs

1
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on said account, the sum of $922.00 and interest

thereon at the rate of 8% per nnuuni fi-om the 2d

day of June, 1920.

And for a twenty-eighth cause of action against

the said defendant, plaintiffs allege:

1. That at all the times herein mentioned, plain-

tiffs were, and are now copartners, engaged in a

general mercantile business at Bethel, Alaska, under

the firm name and style of Felder, Gale and Com-
pany. That during said time the defendant H. W.
Reeth was engaged in mining at Golden Gate Falls,

near Bethel, aforesaid, and was and is now a resi-

dent of the Fourth Division of Alaska.

2. That between the first day of July, 1919, and

the 3d day of June, 1920, at the special instance and

request of the defendant H. W. Reeth, one Louis

Nelson performed labor as cook on the mining

claims of the said defendant, and for which labor

the said defendant promised and agreed to pay the

[43] said Louis Nelson at the rate of $150.00 per

month. That the said Nelson worked 10 months 4iA

days and by reason thereof there became due and

owing from the said defendant H. W. Reeth to the

said Louis Nelson the sum of $1,522.00. No part of

which has been paid. [20]

3. That thereafter, the said Louis Nelson, for

a good and valuable consideration, assigned and

transferred all of his right, title and interest in and

to said account to these plaintiffs, and that these

plaintiff's are now the owners of the same. That

plaintiff's made the demand upon the said defendant

for the payment of the said account, but that the
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defendant has failed and neglected to pay the same.

That no part of said account has been paid and

there is still due and owing from the said defendant

to these plaintiffs on account thereof the full sum of

$1,522.00 and interest thereon at the rate of 8% per

annum from June 2d, 1920.

WHEREFORE plaintiffs pray judgment against

the said defendant, H. W. Reeth, as follows

:

1. On their first cause of action in the sum of

$507.50 and interest thereon at the rate of 8% per

annum from December 31, 1920.

2. On their second cause of action, the sum of

$225.00 and interest thereon at the rate of 8% per

annum from July 28, 1919.

3. On their third cause of action, the sum of

$179.95 and interest thereon at the rate of 8% per

annum from August 12, 1919, together with dam-

ages and attorneys' fees as provided by law. [44]

4. On their fourth cause of action, the sum of

$10.00 and interest thereon at the rate of 8% per

annum from August 12, 1919, together with dam-

ages and attorneys' fees as provided by law.

5. On their fifth cause of action, the sum of

$80.00 and interest thereon at the rate of 8% per

annum from August 27, 1919, together with dam-

ages and attorneys' fees as provided by law.

6. On their sixth cause of action, the sum of

$18.00 and interest thereon at the rate of 8% per

annum from August 27, 1919, together with dam-

ages and attorneys ' fees as provided by law.

7. On their seventh cause of action, the sum of

$266.50, and interest thereon at the rate of 8% per
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annum from Auj^ist 27, 1919, together with dam-

ages and attorneys' fees as provided by law.

8. On their eighth cause of action, the sum of

$155.00 and interest thereon at the rate of 8% per

annum from August 27, 1919, together with dam-

ages and attorneys' fees as provided by law^

9. On their ninth cause of action, the sum of

$10.00 and interest thereon at the rate of 8% per

annum from August 27, 1919, together ^vith dam-

ages and attorneys' fees as provided by law.

10. On their tenth cause of action, the sum of

$150.00 and interest thereon at the rate of 8% per

annum from August 28, 1919, together with dam-

ages and attorneys' fees as provided by law^

11. On their eleventh cause of action, the sum of

$180.00 and interest thereon at the rate of 8% per

amium from August 28, 1919, together with dam-

ages and attorneys' fees as provided by law. [45]

12. On their tw^elfth cause of action, the sum of

$9.10 and interest thereon at the rate of 8% per

annum from August 28, 1919, together with dam-

ages and attorneys' fees as provided by law. [21]

13. On their thirteenth cause of action, the sum
of $50.00 and interest thereon at the rate of 8% per

annum from October 25, 1919, together with dam-

ages and attorneys ' fees as provided by law.

14. On their fourteenth, cause of action, the sum
of $221.50, and interest thereon at the rate of 8%
per annum from October 5, 1919, together with dam-

ages and attorneys ' fees as provided by law.

15. On their fifteenth cause of action, the sum of

$231.50, and interest thereon at the rate of 8% per

annum from October 5, 1919.



44 John W. Felder et al.

16. On their sixteenth cause of action, the sum
of $10.00 and interest thereon at the rate of 8% per

annum from October 25, 1919, together with dam-

ages and attorneys ' fees as provided by law.

17. On the seventeenth cause of action, the sum

of $200.00 and interest thereon at the rate of 8% per

annum from October 25, 1919, together with dam-

ages and attorneys ' fees as provided by law.

18. On their eighteenth cause of action, the sum

of $75.00, and interest thereon at the rate of 8% per

annum from October 25, 1919, together with dam-

ages and attorneys' fees as provided by law.

19. On their nineteenth cause of action, the sum

of $25.00 and interest at the rate of 8% per annum

from October 25, 1919, together with damages and

attorneys' fees as provided by law. [46]

20. On their twentieth cause of action, the sum

of $7.00, and interest thereon at the rate of 8% per

annum from November 9, 1919, together with dam-

ages and attorneys' fees as provided by law.

21. On their twenty-first cause of action, the sum

of $186.85, and interest thereon at the rate of 8%
per annum from November 14, 1919.

22. On the twenty-second cause of action, the

sum of $5.00, and interest thereon at the rate of 8%
per annum from December 24, 1919, together with

damages and attorneys' fees as provided by law.

23. On their twenty-third cause of action, the

sum of $55.00, and interest thereon at the rate of

8% per annum from January 2, 1920, together with

damages and attorneys' fees as provided by law.

24. On their twenty-foui-th cause of action, the
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sum of $6.25, and interest thereon at the rate of 8%
per annum from January 2, 1920, together with

damages and attonieys' fees as provided by law.

25. On their twenty-fifth cause of action, the sum
of $5.00, and interest thereon at the rate of 8% jjer

annum from January 3, 1920, together with damages

and attorneys' fees as provided by law.

26. On their twenty-sixth cause of action, the

sum of $89.25, and interest thereon at the rate of

8% per annum from January 6, 1920.

27. On their twenty-seventh cause of action, the

sum of $922.25, and interest thereon at the rate of

8% per annum from June 2, 1920, together with

damages and attorneys' fees as provided by law.

28. On their twenty-eighth cause of action, the

sum of $1,522.00, and interest thereon at the rate of

[47] 8% per annum from June 2, 1920, and for

damages and attorneys' fees as provided by law.

29. For costs and disbursements of this action.

ALBRECHT and TAYLOR,
Attorneys for Plaintiffs. [22]

United States of America,

Territory of Alaska,

Fourth Division,—ss.

J. W. Felder, being first duly sworn on oath,

says : I am one of the members of the firm of Felder

Gale and Company, and one of the plaintiffs in the

above-entitled action ; that I have read the foregoing

complaint and know the contents thereof, and that

the same is true, as I verily believe.

J. W. FELDER.
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Subscribed and sworn to before me this 1 day

of September, 1923.

[Seal] L. E. BONHAM,
U. S. Commissioner. [23] [48]

[Title of Court and Cause.]

MOTION FOR LEAVE TO FILE THIRD
AMENDED ANSWER AND COUNTER-
CLAIM.

Comes now the defendant and moves the Court

for an order permitting him to file a third amended

answer and counterclaim herein, and tenders a draft

of such third amended answer and counterclaim.

LOUIS K. PRATT,
Attorney for Defendant.

Filed Dec. 6, 1929. [49]

[Title of Cause.]

ORDER GRANTING LEAVE TO FILE THIRD
AMENDED ANSWER AND COUNTER-
CLAIM.

Now on this day, on motion of Louis K. Pratt,

Esq., counsel for defendant, Chas. E. Taylor, Esq.,

of counsel for plaintiffs being present and consent-

ing thereto,

—

IT IS ORDERED that the defendant be and is

hereby granted leave to file third amended answer
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and counterclaim, and plaintiff allowed sixty (60)

days in which to file reply.

Plaintiffs waive verification of third amended

answer and counterclaim until such time as defend-

ant has an opportunity to verify it.

Entered in Court Journal No. 17, page 620, Dec.

6, 1929. [50]

[Title of Coui-t and Cause.]

THIRD AMENDED ANSWER AND COUNTER-
CLAIM.

The defendant, for his third amended answer and

counterclaim to all the twenty-eight causes of action

set forth in the complaint of the plaintiffs, alleges

and states:

That prior to the year 1919, the defendant went

to a point called Golden Gate Falls, on the Riglu-

galic River, a tributary of the Kuskokwin River,

about 90 miles up the Kuskokwin and Riglugalic

Rivers from Bethel, Fourth Judicial Division, Ter-

ritory of Alaska, and engaged in mining, and to

that end commenced acquiring, by location and

purchase, mining claims at Golden Gate Falls, on

the said Riglugalic River, and its tributaries; that

up to and including the year 1919, defendant had

located and acquired title to about 1200 acres of

placer mining ground at said point, all of which was

contiguous mining ground.

II.

That to enable him to successfvdly carry on his

mining operations at the said Golden Gate Falls
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it was necessary for him to purchase and have

hydraulic mining machinery, and [51] in view

of that in the year 1919 he purchased from the

Bethlehem Shipbuilding Corporation, Ltd., of San

Francisco, California, and acquired the title to a

hydraulic mining plant, of which the following is

a description:

600 ft. 12'' pipe.

400 ft. 10'' pipe.

200 ft. 8" pipe.

3 8" 90-deg. elbows.

3 10" 90-deg. elbows.

1. 12" to 10" outlet.

2 No. 1 giants.

2 Reflectors.

1 Stationery Fairbanks-Morse 3-Horsepower Gaso-

line Engine.

1 Twenty feet Grawel Elevator.

5 Wheelbarrows.

6 Tops of Baskets.

2 Bars of yg-inch drill steel.

One No. 12 Riveting machine with dies and punch

stakes.
III.

That thereafter, and in the summer of 1920, said

selling company shipped said machinery and equip-

ment to the defendant in Alaska, delivering the

same to him at Bethel, and from that point defend-

ant, with the knowledge and consent of the plain-

tiffs, started to convey the said machinery and

equipment to his mining camp at Golden Gate Falls,

but by reason of lack of water in the said Riglugalic

River was compelled to, and did cache the same at
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an Indian villnp^e on the said river which he has

called, and will call in this answer, "Supply Camp,'*

which is ahoiit 40 miles down the said river from

Golden Gate Falls and about 50 miles up the Kus-

kokwim and Riglugalic Rivers from Bethel; that

he placed said machinery and equipment at said

*' Supply Camp" in a tent, which fully protected

them from the weather, and placed watchman in

care thereof; that it was impossible for him to

move said machinery to his mining plant during

the open season of 1920 by reason of low water in

said Riglugalic River, and in consequence the said

mining machinery and equipment remained at

[52] the said "Supply Camp"; that the defendant

was compelled to, and did in fact, pay out of his

own moneys for freight on the said mining machin-

ery and equipment as follows;

Freight charges from San Francisco to

Seattle $ 130.00

Freight charges from Seattle to Bethel . . . 390 . 00

Freight charges from Bethel to said "Sup-

ply Camp" 525.00

Total freight charges $1045.00

IV.

That in the year 1919, the plaintiffs were mer-

chants at Bethel, Alaska, and the defendant was

engaged in placer mining at Golden Gate Falls on

the Riglugalic River; that he applied to them for

credit in the way of provisions, mining supplies and

the taking up of checks that he might issue to

workmen and others in connection with his said
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mining operations, and represented to them that he

had vahiable mining ground at said Golden Gate

Falls, which he was working and that he was about

to send outside and have shipped in a good and

sufficient hydraulic plant and equipment to enable

him to successfully operate the said ground and

that he had available funds in the Scandinavian-

American Bank at Seattle, Washington, and that

plaintiffs would run no risk in extending him credit

as his mining ground and hydraulic plant was and

would be ample security to them; that plaintiffs,

believing such representations to be true, advanced

the defendant the credit asked for which advances

are made the basis of plaintiffs' twenty-eight causes

of action in their complaint ; that in the open season

of 1920, the said hydraulic plant was shipped to the

defendant from San Francisco, California, and dur-

ing the open season of 1920 arrived at Bethel,

Alaska, at which time the plaintiffs agreed with

the [53] defendant and consented that he might

move the said plant up the Kuskokwim and Riglu-

galic Rivers to his mining ground at Golden Gate

Falls, which defendant started to do, but was com-

pelled to cache it on the bank of the Riglugalic

River at Supply Camp as aforesaid; that at some

time during the summer of 1921, the plaintiffs as-

serting that the said hydraulic plant was about to

be washed into the Riglugalic River and lost and

that they had an equitable lien thereon and con-

sidered the said plant all the security they had for

their said advances, sent a power boat from Bethel

and had the said hydraulic plant removed to the
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latter point, at whioh time they notified defendant

of what they had d()n(^ and informod him that if

he would pay tliem the amount he owed and also

the expense of removing the plant from Supply

Camp to Bethel, he could have the said hydraulic

plant and equipment.

V.

That such taking of the said hydraulic plant by

the plaintiffs was without the knowledge or consent

of this defendant and was wrongful and unlawful

;

that after so taking possession thereof and trans-

porting the same to Bethel, Alaska, the plaintiffs

converted all thereof to their own use and benefit,

sold a part of it, deprived this defendant of his

possession and use thereof and compelled him to

abandon his mining enterprise at Golden Gate Falls.

That under the conditions then existing at Golden

Gate Falls and Supply Camp, said mining machin-

ery and equipment were of the reasonable value of

$10,000.00, and by reason of the premises, plaintiffs

damaged this defendant in that sum.

VI.

That the plaintiffs have never paid this defendant

any part of the said sum $10,000.00, and the said

amount, together [54] with eight per cent per

annum interest thereon from the 1st day of July,

1921, is now due him from the plaintiffs as a coun-

terclaim against their demands set forth in the com-

plaint.

VII.

That defendant has been compelled to and has

in fact employed an attorney to defend him in this
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action, whose fees in that behalf are reasonably

worth the sum of $500.00.

WHEREFORE, the defendant prays the judg-

ment of this court:

First: That the said sum of $10,000.00 with ac-

crued interest to set off and counterclaimed as

against the claims made by plaintiffs in all of their

causes of action and that defendant have judgment

against the plaintiffs for the difference.

Second: For his costs, disbursements and attor-

ney's fees.

LOUIS K. PRATT,
Attorney for Defendant.

United States of America,

Territory of Alaska,—ss.

H. W. Reeth, being first duly sworn, on oath

says: That I am the defendant in the above-en-

titled cause; that I have read the foregoing third

amended answer and counterclaim, know the con-

tents thereof, and that the same is true as I verih^

believe.

Subscribed and sworn to before me this day

of ,
19—.

Notary Public for Alaska.

My commission expires:

Filed Dec. 6, 1929. [55]
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[Title of Court and Cause.]

DEMURRPJR TO THIRD AMENDED ANSWER
AND COUNTERCLAIM.

Comes now the above-named plaintiffs by their

attorneys Messrs. Albrecht and Taylor and demur

to the affirmative defense contained in the third

amended answer and counterclaim of the defendant

for the reason that the same does not state facts

sufficient to constitute a defense to plaintiffs' com-

plaint.

ALBRECHT and TAYLOR.

Received copy of the above demurrer this 14th

day of January, 1930.

LOUIS K. PRATT,
Attorney for Defendant.

Filed Jan. 14, 1930. [56]

[Title of Court and Cause.]

ORDER NUNC PRO TUNC.

WHEREAS, during the progress of this case

the defendant moved the Court for an order allow-

ing him to file a third amended answer and counter-

claim, which motion was granted by the Court and the

said third amended answer and counterclaim was filed

thereupon and at the same time the plaintiffs asked

leave of the Court to file a reply thereto and asked

for an extension of time of sixty (60) days to file

the said reply, which was granted ; and



54 John W. Feldcr et al.

WHEREAS, during the said sixty (60) day

period the plaintiffs filed a general demurrer to the

defendant 's said third amended answer and counter-

claim, at which the defendant interposed a motion

asking the Court to strike the same from the files

upon the ground that plaintiffs had asked and been

granted leave to file a reply to the said third

amended answer and counterclaim and instead had

filed a general demurrer thereto, but the said motion

to strike and order of the Court therein do not appear

in the records and files herein,

—

NOW, THEREFORE, on motion of the defend-

ant and for the purpose of correcting the record in

the case, it is now for then ordered that the follow-

ing entry be made, to wit: [57] "Now, at this

time, the motion of the defendant to strike the plain-

tiff's general demurrer to the defendant's third

amended answer and counterclaim came on to be

heard, the defendant appearing by Louis K. Pratt,

his attorney, and the plaintiffs by Chas. E. Taylor,

their attorney. After arguments by counsel the

said motion was sustained upon the grounds therein

stated and the said demurrer of the plaintiffs'

ordered stricken from the files."

Dated at Fairbanks, Alaska, this 14th day of

December, 1931.

CECIL H. CLEGG,
District Judge.
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Service of the foregoing order is liereby acknowl-

edged this 14th day of December, 1931.

ALBRECHT and TAYLOR,
Attorney for Plaintiffs.

Entered in Court Journal No. 18, page 309.

Filed Dec. 14, 1931. [58]

[Title of Cause.]

ORDER DENYING PLAINTIFFS' ORAL
MOTION TO WITHDRAW DEMURRER
TO THIRD AMENDED ANSWER AND
SUBSTITUTE MOTION TO STRIKE, AND
ORDER STRIKING DEMURRER FROM
THE FILES.

Now on this day this matter came on regularly

for hearing on the plaintiffs' oral motion to with-

draw demurrer to third amended answer of defend-

ant, the plaintiffs appearing by and through Charles

E. Taylor, Esq., the defendant being represented by

Louis K. Pratt, Esq.

Argument to the Court was had by respective

counsel, and the Court being fully advised in the

premises,

—

IT IS ORDERED that plaintiffs' oral motion to

withdraw demurrer to defendant's third amended

answer and substitute motion to strike be, and is

hereby denied, and

IT IS FURTHER ORDERED that plaintiffs'

said demurrer to the third amended answer be and

is hereby, stricken from the files.
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(CLERK'S NOTE: To which ruling plaintijffs ex-

cept and exception is allowed by the Court.)

Entered in Court Journal No. 17, page 633, Jan.

21, 1930. [59]

[Title of Court and Cause.]

EEPLY.

Come now the plaintiffs and for reply to the third

amended answer and counterclaim of the defendant

allege

:

1. That they have no knowledge or information

as to the matters alleged in paragraph one thereof,

sufficient to form a belief, and therefore deny the

same.

2. That they deny each and every allegation con-

tained in paragraph two thereof.

3. Replying to paragraph three, plaintiffs ad-

mit that the defendant caused a quantity of hydrau-

lic pipe and equipment to be unloaded at a point

on the Riglugalic River, in the Kuskokwim pre-

cinct of the Fourth Division of Alaska, but deny

that the same was placed in a tent or under any

cover whatsoever, and further deny that any per-

son or persons were placed in charge thereof or to

watch or care for the same. Plaintiffs deny each

and every other allegation contained in said para-

graph three.

4. Replying to paragraph four of said third

amended answer and counterclaim, plaintiffs admit

they were at said times merchants at Bethel, Alaska

;

admit that they relied on the statement of defend-
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ant; admit that tlioy extended liim [60] credit as

therein aHepjed ; admit tlie taking of said hydraulic

pipe from tlie hanks of the said Ri^higalic River

to save the same from loss; admit that they notified

said defendant thereof, hut deny each and every

other allegation contained in said paragraph four.

5. Plaintiffs deny each and every allegation con-

tained in paragraph five of said third amended an-

swer and counterclaim, and e^cpecially deny that

the said property was or is of the value of Ten

Thousand Dollars ($10,000.00), or of any other

value than Five Hundred Fifty Dollars ($550.00).

6. Replying to paragraph six thereof, plaintiffs

deny that there was ever any amount due from

plaintiff to defendant, save and except as herein-

after alleged.

7. Plaintiffs deny each and every allegation con-

tained in paragraph seven. And for a further

reply to defendant's third amended answer and

counterclaim, plaintiffs allege:

1. That at all of the times mentioned herein,

plaintiffs were engaged in a mercantile business,

and conducting a general merchandise store at

Bethel in the Fourth Division of Alaska.

2. That from the month of June, 1919, to the

month of July, 1920, the defendant was engaged in

mining and prospecting at Golden Gate Falls on

the Riglugalic River in the Kuskokwim precinct.

Fourth Division of Alaska.

3. That before entering upon such work, the

defendant came to plaintiffs' store at Bethel afore-

said, and represented to plaintiffs that he had con-

siderable good mining ground at Golden Gate Falls
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aforesaid and that he was desirous of working the

same; that he was about to send outside for a good

and sufficient hydraulic plant to work said prop-

erty; that he had sufficient funds in the Scandina-

vian American Bank at Seattle, Washington, for

such purposes, but had no ready cash [61] in

Alaska, and that he desired merchandise, cash and

credit from plaintiffs until such times as his checks

could be sent to Seattle and cashed at the said

Scandinavian American Bank ; and that these plain-

tiffs would run no risk in extending such credit,

cashing his checks, and supplying him with mer-

chandise, under such conditions.

4. That relying on such representations of the

defendant, plaintiffs thereupon agreed to extend

such credit to defendant and to cash his checks on

said Seattle Bank, and the defendant thereupon en-

tered upon his said mining operations, and em-

ployed ten men or more to carry on the same.

That plaintiffs furnished and supplied defendant

with all of the goods, merchandise and supplies

necessary to maintain his camp at said Golden Gate

Falls and to carry on his said work thereat and

cashed all of the checks given by the defendant to

his said employees for their labor, the said checks

being drawn on said Scandinavian Bank at Seattle,

Washington. That defendant also gave plaintiffs

certain checks on said bank as part payment for said

merchandise furnished him. That each and all of

said checks were duly presented to said bank by

plaintiffs and were by said bank returned to plain-

tiffs, unpaid, for the stated reason that the defend-
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and did not have sufficient funds in said bank to

meet said checks or any of them. That the mer-

chandise so furnished and the checks so issued by

defendant are the same identical items as those set

foi'th and mentioned in the several causes of action

in plaintiffs' complaint herein.

5. That the said defendant caused to be shipped

into the said Kuskokwim precinct, Alaska, upon the

opening of navigation, to Bethel aforesaid, in the

spring of 1920, the whole of the property mentioned

in paragraph two of said third amended answer

and counterclaim, but that instead of [62] plac-

ing the same on said property at Golden Gate Falls

aforesaid, the defendant left some of said property

at Bethel and caused the balance to be unloaded on

the banks of the Riglugalic River, about forty miles

below said Golden Gate Falls, and left the same on

the bank of said river near the edge thereof, un-

covered and unprotected from and exposed to the

elements, with no person in charge of or near the

same, and that it remained in such abandoned con-

dition until the fall of the .year 1921.

6. That in the fall of the year 1921, plaintiffs

were informed that the Riglugalic River was run-

ning very high, and was rapidly washing away the

bank thereof at the point where the said pipe and

equipment were located, and that unless prompt ac-

tion was taken to save the same, it woiUd fall into

the river and be lost. That thereupon and at con-

siderable expense to themselves, plaintiffs sen+ up

a boat and men from Bethel to the place where said

pipe was located and there found that the river was
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very high, and was washing the bank from under

said pipe and equipment.

7. That at said time the said H. W. Reeth had

abandoned said mining claims, and was insolvent.

That plaintiffs considered that said pipe and equip-

ment was the only thing of value, upon which to

realize anything upon their account against said

defendant, and that it was necessary for them to

take immediate action to save said property. That

there was no court available to plaintiffs within sev-

eral hundred miles from Bethel and no possible

means of reaching said property by legal process in

time to save the same from destruction, and plain-

tiffs thereupon caused said pipe and equipment to

be loaded upon said boat and transported back to

Bethel.

8. That plaintiffs unmediately notified the de-

fendant of their action and requested him to come

to Bethel and make [63] settlement and adjust-

ment of the matters, and things between them, in-

cluding the saving of said property. That defend-

ant ignored plaintiffs' request and never came near

them nor did he ever thereafter communicate with

plaintiffs in any way.

9. That the plaintiffs kept said pipe and equip-

ment at the disposal of the defendant for over two

years at Bethel aforesaid. That during said time

there was no call or demand for the same, nor any

opportunity to dispose of the same until in the fall

of the year 1923 when they had a chance to dispose

of the same for the sum of five hundred fifty dol-

lars. That they notified the defendant of such

offer and chance to sell, but that the defendant ut-
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terly ignored plaintiffs and never eame near them

or communicated with them in any way. That they

thereupon disposed of said i)ipe and equipment to

one Al. Walsh for said sum of $550.00 whieh said

simi was the full value of said property and all the

same was worth in said Kuskokwim precinct. That

the amount realized from the sale of the said prop-

erty was i)laced to the credit of the defendant on

the books of plaintiff. That at no time since the

arrival of said property at Bethel, aforesaid, has it

had any value whatsoever, save and except a specu-

lative value, in said community or precinct.

And for a second affirmative reply to defendant's

third amended answer and counterclaim, these

plaintiffs alleg'e:

1. That the following allegations contained in

the latter part of Paragraph IV and all of Para-

graph V of said third amended answer and coun-

terclaim, on page four thereof, to wit:

* * * that at some time during the sum-

mer of 1921, the plaintiffs asserting that the

said hydraulic pipe was about to be washed

into the said Riglugalic River, and that [64]

they had an equitable lien thereon, and consid-

ered the said plant all the security they had

for their said advances, sent a power boat from

Bethel, and had the said hydraulic plant re-

moved to the latter point, at which time they

notified defendant of what they had done, and

informed him that if he would pay them the
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amount he owed, and also the expense of re-

moving the plant from Supply x^oint to Bethel,

he could have said hydraulic plant and equip-

ment. '

'

V.

"That such taking of said hydraulic plant by

the plaintiffs was without the knowledge or

consent of this defendant, and was wrongful

and unlawful. That after so taking possession

thereof and transporting the same to Bethel,

Alaska, the plaintiffs converted the same to

their own use and benefit, sold a part of it, de-

prived this defendant of his possession and use

thereof, and compelled him to abandon his min-

ing enterprise at Golden Gate Falls."

allege and constitute a tort, and that such tort is not

a proper subject of counterclaim as allowed and

provided for under the provisions of Section 896

of the Compiled Laws of Alaska, and therefore does

not constitute a defense to plaintiff's several causes

of action alleged and set forth in the complaint on

file herein.

And for a third further and affirmative reply to

defendant's third amended answer and counter-

claim, plaintiffs allege;

1. That since the former trial of this action,

plaintiffs have been informed, and verily believe,

and on such information and belief, allege the fact

to be: That the said defendant H. W. Reeth never

was the owner of the said hydraulic plant and

equipment mentioned in said third amended an-
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swer and counterclaim, and never had any ric^hts,

interests or title [6*5] therein or thereto; that he

never purchased said property, but that the same

was the property of ——
and was shipped by said parties to the said defend-

ant Reeth who held the same only as custodian and

agent of the said

and for their use and benefit.

2, That by virtue of such fact, the matters and

things alleged in defendant's said third amended
answer and counterclaim do not constitute a de-

fense to the plaintiffs' several causes of action

mentioned in their complaint.

WHEREFORE, plaintiffs pray judgment

against the defendant as prayed for in their com-

plaint, less the amount of $550.00 received for said

pipe and equipment subsequenth^ to the commence-

ment of this action.

ALBRECHT and TAYLOR,
Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,

Fourth Division,—ss,

John W. Felder, being tirst duly sworn on oath,

says: I am one of the plaintiffs in the above-en-

titled action; that I have read the foregoing reply

and know the contents thereof, and that the same

is true as I verilv believe.
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Subscribed and sworn to before me this day

of January, 1930.

Notary Public in and for Alaska.

My commission expires .

KService of the foregoing reply admitted and

verification thereof waived this fifth day of Febru-

ary, 1930.

LOUIS K. PRATT,
Attorney for Defendant.

Filed Feb. 14, 1930. [mi

[Title of Court and Cause.]

MOTION TO STRIKE SECOND AFFIRMA-
TIVE REPLY.

Defendant moves the Court for an order striking

all that part of the reply to the third amended an-

swer and counterclaim of defendant found on page

5 of the said reply and designated ''And for a sec-

ond affirmative reply to defendant's third amended

answer and counterclaim" for the following rea-

sons:

1st. Because the said supposed second affirma-

tive reply is sham, frivolous and irrelevant.

2d. Because the allegations thereof, while they

might appropriately be the subject of a special de-

murrer, when treated as a reply amount to mere

conclusion or argument or both conclusion and ar-

gument.

LOUIS K. PRATT,
Attorney for Defendant.
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Service of the foregoing motion to strike ac-

knowledged, ])y receipt of a copy thereof, thi.s 10th

day of February, 1930.

ALBRECHT and TAYLOK.
Attorneys for Plaintiffs.

Filed Feb. 10, 1930. [67]

[Title of Cause.]

ORDER GRANTING DEFENDANT'S MOTION
TO STRIKE FROM SECOND AFFIRMA-
TIVE REPLY TO DEFENDANT'S THIRD
AMENDED ANSWER AND COUNTER-
CLAIM.

Now, on this day, this cause came on regularly

for hearing on the defendant's motion to strike part

of plaintiff's reply to third amended answer and

counterclaim, the plaintiff's appearing by and

through Chas. E. Taylor, Esq., the defendant being

represented by Louis K. Pratt, Esq.

Argument to the Court was had by respective

counsel, and the Court being fully and duly ad-

vised in the premises,

—

IT IS ORDERED that the defendant's motion

to strike part of plaintiffs' reply to the third

amended answer and counterclaim be, and is hereby

granted.

(CLERK'S NOTE: To which ruling plaintiffs

except, and exception is allowed by the Court.)

The Court gi-anted the plaintiffs ten (10) days in

which to file amended reply.
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Entered in Court Journal No. 17, page 716, Mar.

19, 1930. [68]

[Title of Court and Cause.]

AMENDED REPLY TO THIRD AMENDED
ANSWER.

Come now the plaintiffs and for an amended re-

ply to the third amended answer and counterclaim

of the defendant, allege

:

1. That as to Paragraph One thereof they may
have no know^ledge of the matters and things

therein alleged, and therefore deny each and every

allegation contained therein.

2. They deny each and every allegation con-

tained in Paragraph Two thereof.

3. As to Paragraph Three, plaintiffs admit that

the defendant caused a quantity of hydraulic pipe

and equipment to be unloaded at a point on the

Riglugalic River, a tributary of the Kuskokwim

River in the Fourth Division of Alaska, but deny

that he was the owner of the same, and deny that

such pipe and equipment was placed in a tent or

under any cover whatsoever, and further deny that

any person or persons were placed in charge

thereof, or to care for the same. Plaintiffs also

deny each and every other allegation contained in

said paragraph three.

4. Replying to Paragraph Four of said third

amended answer and counterclaim, plaintiff admit

that at the times mentioned therein they were mer-

chants at Bethel, Alaska; admit that they relied on



vs. JI. W. Itcfih. 07

tlic statemont of tho dofcndant that he had vabiable

propcTty consistiiip^ of mining claims on the [69]

Righigalic River; admit that they extended him

credit as alleged in their complaint; admit that they

took the said pipe and equipment from the banks

of the Rij]^lugalic River to save the same from de-

struction and that they notified the defendant

thereof, but plaintiffs deny each and every other

allegation contained in said Paragraph Four.

5. As to Paragraph Five, plaintiffs deny each

and every allegation contained therein, and espe-

cially deny that the said pipe and equipment so re-

moved by them was or is of the value of ten thou-

sand dollars, or of any other value than five hun-

dred and fifty dollars.

6. Plaintiffs deny that there ever was or is any

amount due from these plaintiffs to the defendant.

7. They deny each and every allegation con-

tained in Paragraph Seven.

And for a further and affirmative reply to the

defendant's third amended answer and counter-

claim, jilaintiffs allege:

1. That at all of the times mentioned herein,

plaintiffs were engaged in and conducting a general

mercantile business at Bethel, in the Fourth Divi-

sion of Alaska.

2. That during the spring of the j^ear 1919, the

defendant came to plaintiff's store at Bethel, afore-

said, and represented to plaintiffs that he had con-

siderable good mining ground at Golden Gate Falls

on the Riglugalic River, a tributary of the Kus-
kokwim River, in the Fourth Division of Alaska,
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and was going to work and operate the same, and

was about to send outside for a good and sufficient

hydraulic plant to work said property; that he had

sufficient funds in the Scandinavian American

Bank at Seattle, Washington, for such purposes,

but had no ready cash in Alaska; that he desired

merchandise, cash and credit from plaintiffs until

such time as the defendant's checks could be sent

to Seattle, [70] aforesaid, and cashed at the

said Scandinavian American Bank, and assured

these plaintiffs that they would run no risk of loss

whatsoever in extending such credit, or of sui)ply-

ing him with merchandise and cashing his checks

on said Seattle bank as aforesaid.

3. That relying upon such representations of

the said defendant, these plaintiffs agreed to extend

such credit and to cash the checks of said defend-

ant on said Seattle bank. That defendant there-

after established a mining came on his said mining

claims at Golden Gate Falls aforesaid and em-

ployed ten or more men in connection with his min-

ing operations thereon. That plaintiffs sold and

delivered to the said defendant on credit as afore-

said, all of the merchandise, provisions and supplies

necessary to maintain said mining camp and to

carry on such mining operations, and cashed nil of

the checks given by said defendant to his workmen

for such labor, which said checks were drawn on

the said Scandinavian Bank at Seattle, Washing-

ton. That each and all of the said checks were

duly presented by these plaintiffs to said bank for

payment, but were by said bank returned to plain-
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tiffs, uiijjaid, (or the stated i-easou that the defend-

ant H. W. Reeth did not have sufficient funds in

said bank to meet said checks or any of them.

That the merchandise so furnished and the checks

so issued by said defendant and cashed by plain-

tiffs, are the same identical items as are set forth

and alleged in the several causes of action in plain-

tiff's complaint herein.

6. That as a result of the mining operations of

the defendant on the said mining ground, there was

not sufficient gold or other thing of value tcken

therefrom to pay the expenses thereof. That the

said mining ground vv^as and is valueless for mining

purposes, and v^as abandoned by the defendant

[71] and allowed to lapse under the laws requir-

ing annual labor thereon. That said ground fur-

nished no security whatsoever to plaintiffs for de-

fendant's indebtedness, and that the defendant has

not attempted to work, mine or operate said min-

ing claims since about the month of June, 1920, but

has ever since said time wholly abandoned the same.

7. That during the year 1920, the defendant

caused to be shipped into the Kuskokwim precinct,

Alaska, certain mining machinery consisting of

hydraulic pipe and equipment, a description of

which is contained in Paragraph Two of defend-

ant's third amended answer and counterclaim.

That defendant left some of said equipment at

Bethel, Alaska, and caused the balance thereof to

be unloaded from a steamboat on to the bank of the

Riglugalic River, about forty miles from Golden

Gate Falls, and then and there left the said pipe
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and equipment on the bank of said river, uncov-

ered, and exposed to the elements and entirely un-

protected with no person in charge of or near the

same, and abandoned by the defendant—in which

exposed and abandoned condition it remained un-

til the fall of the year 1921.

8. That in the fall of the year 1921, these plain-

tiffs were informed that the said Riglugalic Eiver

was much swollen and running very high, and was

rapidly washing away the bank thereof at the point

where said pipe and equipment were located, and

that unless prompt action was taken to save the

same, it would fall into the river and would be lost.

That thereupon and at considerable expense to

themselves, plaintiffs sent up a boat and men from

Bethel aforesaid and then and there found that the

river was washing said river bank away; that a

considerable portion of said river bank had been

washed from under said pipe and equipment, and

that the same, or part thereof was hanging over

the said river bank. That [72] the plaintiffs,

believing that the said pipe and equipment was all

the property owned by said defendant, and the only

source of remuneration and settlement of defend-

ants' indebtedness to them, and in order to save the

said property from destruction by falling into said

river, loaded the same on their boat and trans-

ported the same to Bethel, aforesaid, that plaintiffs

immediately notified the defendant of their action

and requested the defendant to come to Bethel and

make settlement and adjustment of the matters and

things between them, including the cost of saving

the said property from destruction.
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9. That notwithstanding such notice, the defend-

ant ignoi'ed these plaintiffs and failed to come near

them or communicate with them in any way.

That plaintiffs kept the said pipe and equipment

at the disposal of the defendant for over two years,

at Bethel, aforesaid. But that defendant never

called for the same. That during said time there

was no demand or market for said pipe and equip-

ment, although plaintiffs it was generally known
that such property was in plainti/f'.s possession.

That in the fall of the year 1923, plaintiffs had a

chance and opportunity to dispose of the same and

notified the defendant thereof and advised him that

the said property could be sold for the sum of five

hundred and fifty dollars, but the defendant con-

tinued to ignore plaintiffs and failed to communi-

cate with them in any w^ay. That plaintiffs there-

upon sold said pipe and equipment to one Al.

"Walsh of Crooked River, a tributary of said Kus-

kokwim River, for the sum of five hundi'ed and

fifty dollars, w^hich said sum was the full value of

said property on said Kuskokwim River and in said

Kuskokwdm precinct.

That the amount so realized from such sale was

placed to the credit of the defendant on plaintiff's

books, and the [73] defendant notified thereof.

And for a second affirmative reply to the defend-

ant's third amended answer and counterclaim,

plaintiffs allege:

1. That plaintiffs are informed, and verily be-

lieve and therefore allege the fact to be, that the

defendant H. W. Reeth was not the owner of the
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said hydraulic plant, equipment and property men-

tioned and described in Paragraph Two of defend-

ant's third amended answer and counterclaim, and

never had any rights, interest or title therein or

thereto; That he never purchsaed the same as by

him alleged, but that the same was the property

of one George Glass of Atlanta, Georgia, and of

one Mr. Barrett of Chicago, Illinois, and was

shipped to the said defendant by said parties to

be used and held in trust for them, and for their

joint use and benefit, and that the said defendant

H. W. Reeth was simply custodian of the same,

and agent of and for the said George Glass and

said Mr. Barrett.

2. That by virtue of such fact, the matters and

things alleged in defendant's third amended an-

swer and counterclaim do not constitute a legal

or valid defense to plaintiff's several causes of ac-

tion mentioned in their complaint.

WHEREFORE plaintiffs pray judgment against

the said defendant as prayed for in their complaint,

less the amount of $550.00 received by them for the

said pipe and equipment, subsequently to the com-

mencement of this action.

ALBRECHT and TAYLOR,
Attorneys for Plaintiff.

United States of America,

Territory of Alaska,

Fourth Division,—ss.

John W. Felder, being first duly sworn on oath,

says: I am one of the plaintiffs in the above-en-
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titled action; that I have read the foregoing

amended reply and know the contents thereof and

that the same is true as I verily helieve. [74]

Subscribed and sworn to before me this day

of , A. D. 1930.

Due service of the above-amended reply admitted

and verification thereof waived on this 29th day of

March, A. D. 1930.

LOUIS K. PRATT,
Attorney for Defendant.

Filed Mar. 29, 1930. [75]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

Now, at this time, to wit, September 3, 1931, the

same being one of the days of the regular Janu-

ary, 1931, term of said court, this cause came on

to be heard before the court (a trial by jury hav-

ing been waived by both parties), on the complaint,

third amended answer and counterclaim and the

amended reply thereto. The plaintiffs appeared

by Albrecht & Taylor, their attorneys, and the

defendant by Louis K. Pratt, his attorney. Oral

and documentary evidence was introduced by the

parties respectively on the 3d and 4th of Septem-
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ber, 1931, at the conclusion of which the hearing

of argument was postponed to September 29, 1931,

when arguments were made before the Court by

the attorneys for the parties respectively, at the

close of which the court orally announced its deci-

sion in favor of the defendant H. W. Reeth upon

his counterclaim and directed his attorney to pre-

pare findings of fact and conclusions of law in

accordance therewith, which having been done

and presented to the court for signature, were and

are in words and figures as follows:

FINDINGS OF FACT.

From the evidence seen and heard in this case

the court finds the facts to be as follows: [76]

I.

That the defendant, H. W. Reeth, became in-

debted to the plaintiffs on the demands described

in their twenty-eight (28) separate causes of ac-

tion in the complaint and is now indebted to them

ui^on the said causes of action with accrued interest,

in the sum of $10,588.75.

II.

That from 1908 and up to and including 1921,

the defendant became the owner by location and

purchase of contiguous placer mining claims of

an area of about twelve hundred (1200) acres,

located at Golden Gate Falls on the Riglugalic

River, a tributary of Kuskokwim River, in the said

division and territory; that during said period the

defendant prosecuted mining operations upon his
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said mining ground and to that end constructed a

four-room house, cache, wireless station, black-

smith and machine-shop, cleared away the brush

and other obstructions on the surface of about

26,000 square feet of the ground, dug five ditches

100 feet to % of a mile in length, sunk 14 shafts

from 9 to 43 feet in depth, dug a number of open

cuts and made the necessary preparations to set a

flume for hydraulic mining, all at the expense and

cost to him of approximately Fifteen Thousand

Dollars ($15,000.00) ; that said mining claims could

have been profitably worked by the use of the

hydraulic plant hereinafter described.

III.

That in 1919 the defendant purchased in San
Francisco, California, a hydraulic mining j^lant

consisting of:

600 ft. 12'' pipe,

400 ft. 10'' pipe,

200 ft. 8" pipe,

3 8" 90 deg. elbows
,

3 10" 90 deg. elbows,

1 12" outlet,

2 No. 1 giants, [77]

2 Reflectors,

1 Stationery Fairbanks-Morse 3-Horsepower Gaso-

line Engine.

1 Twenty feet Gravel Elevator,

5 Wheelbarrows.

6 Tops of Baskets,

2 Bars of %"i^i^l^ drill steel,

One No. 12 Riveting machine with dies and punch
stakes

;
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that the said hydraulic plant reached Bethel,

Alaska, some of it in 1919 and the balance in 1920,

and from that point the defendant started to move

the same to his mining claims at said Golden Gate

Falls on said Riglugalic River, but owing to low

water and swift current the boat transporting the

same was unable to get farther than a point called

"Supply Camp" on the said river, about forty

(40) miles down the river from the said Golden

Gate Falls, and at that point the said mining

plant was taken from the boat and put on the bank,

placed under a tent and left in charge of a native

Indian. That at some time during the open sea-

son of 1921, the plaintiffs employed one Tony Sumi

to proceed with a power boat from Bethel to the

said "Supply Camp" on the Riglugalic River and

load the said machinery thereon and transport it

to Bethel, which the said Tony Sumi did and de-

livered the same to the plaintiffs, who afterwards

sole it and kept the proceeds.

IV.

That the allegations and statements made by the

defendant H. W. Reeth in Paragraph IV on page

3 of his 3d amended answer and counterclaim are

accurate and truthful and are adopted by refer-

ence as part of these findings of fact.

V.

That the action of the plaintiffs in taking the

said machinery and disposing of it was without

the knowledge or consent of defendant, was un-

lawful, unjustifiable and oppressive and resulted
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in comi)elling the defendant to abandon [78]

his mining enterprise at Golden Gate Falls. That

at said time and place there was no market value

for the said mining plant and by reason of the con-

ditions then existing and the use that the defend-

ant had therefor and could have put it to, the

said mining plant was reasonably worth the sum
of Eight Thousand Dollars ($8,000.00) and the

defendant was damaged by the said wrongful acts

of the plaintiffs in the said sum of Eight Thou-

sand Dollars ($8,000.00) and he is entitled to coun-

terclaim that amount with interest thereon at the

rate of eight per cent (8%) per annum from Sep-

tember 1, 1921, aggregating Fourteen Thousand

Four Hundred Dollars ($14,400.00), as against

the debt owing by him to the plaintiffs.

CONCLUSIONS OF LAW.

That the defendant H. W. Reeth is entitled to

recover from and have judgment against the plain-

tiffs on his counterclaim, for the difference between

$14,400.00, the value of his hydraulic plant ^vrong-

fully converted by plaintiffs, and his indebtedness

to plaintiffs, $10,588.75, that is, for the simi of

$3,811.25, together with the costs and disburse-

ments of this action.

Dated at Fairbanks, Alaska, October 9th, 1931.

CECIL H. CLEGG,
District Jud2:e.
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Service of foregoing findings of fact and con-

clusions of law, by receipt of a copy thereof, ac-

knowledged this 3d day of October, 1931.

ALBRECHT and TAYLOR,
Attorneys for Plaintiffs.

[Endorsed] : Entered in Court Journal No. 18,

page 271.

Lodged Oct. 3, 1931. Rob't W. Taylor, Clerk.

By Anne P. Crites, Deputy.

Piled in the District Court, Territory of Alaska,

4th Div., Oct. 9, 1931. Rob't W. Taylor, Clerk.

By Anne P. Crites, Deputy. [79]

[Title of Court and Cause.]

PLAINTIPPS' EXCEPTIONS TO DEPEND-
ANT'S PROPOSED PINDINGS OP PACT
AND CONCLUSIONS OP LAW.

Come now the above-named plaintiffs, by their

attorneys, Messrs. Albrecht and Taylor, and make

and file these, their exceptions to the defendant's

proposed findings of fact and conclusions of law,

as follows:

1. Plaintiffs except to Pindings of Pact No. 2,

and to the whole thereof, for the following reasons,

(a) That the said finding of fact is predicated

upon a pleading sounding in tort, and at-

tempt to lay a foundation for damages in

tort, which said tort is set forth in defend-

ant's third amended answer as an affirma-
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tive defense and counterclaim to the 28

causes of action set forth in plaintiff's com-

plaint and which said tort did not arise

out of the contracts or transactions set forth

in plaintiff's complaint as the foundation

of plaintiff's claim, and which said tort was

not waived, nor did the same arise out of

any contract, and is therefore not a proper

subject of the counterclaim under the laws

of Alaska,

(b) That by reason of the foregoing, the matters

and things set forth in said Finding of

Fact No. 2, were and are irrelevant and

immaterial to the issues between the par-

ties hereto, and should not have been al-

lowed to be introduced as evidence or heard

at the trial of said action, over the objec-

tions of the plaintiff.

2. Plaintiffs except to Finding of Fact No. 3,

and to the whole thereof, for the following reasons,

[80]

(a) That the said finding of fact attempts to lay

a foundation for damages in tort, which

said tort is set forth in defendant's third

amended answer and counterclaim to the

28 causes of action set forth in plaintiff's

complaint, and which said tort did not arise

out of the contracts or transactions set forth

in plaintiff's complaint as the foundation

of plaintiff's claims, and which said tort

was not waived by the defendant, and was
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therefore not a proper subject of counter-

claim under the laws of Alaska,

(b) That the matters and things set forth in said

finding of fact No. 3, are, by reason of the

foregoing, irrelevant and immaterial to the

issues between the parties hereto and should

not have been allowed to be introduced or

heard as evidence at the trial of the action,

over the plaintiff's objections.

4. Plaintiffs except and object to Finding of

Fact No. 4 and to the whole thereof for the fol-

lowing reasons, to wit

:

(a) That said finding of fact does not conform

to the provisions of Section 1041 of the

Compiled Laws of Alaska, in that it does

not state any facts at all, but refers to and

adopts as such findings, another paper or

pleading, or part thereof, and is not what

is contemplated or intended by the statute,

but is contrary to the intent and spirit

thereof.

(b) That the matters and things set forth in

Paragraph IV of defendant 's third amended

answer and counterclaim, as adopted by

said Findings of Fact No. 4, are not sus-

tained or borne out by the evidence or

proofs at the trial.

5. Plaintiffs except to Finding of Fact No. 5

and to the whole thereof, for the following reasons,

to wit:

(a) That the said finding of fact is intended to and

attempts to support the defendant's alleged
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counterclaim, which sounds in tort, and did

not arise out of the contract or transac-

tions set forth in the plaintiff's complaint

as the foundations of plaintiffs' claims,

which said tort is set forth in defendant's

third amended answer and counterclaim,

and was not waived by the defendant, and

was not a proper counterclaim under the

laws of Alaska,

(b) That the matters and things set forth in said

Findings of Fact No. 5 were and are not

sustained by the evidence and proofs ad-

duced at the trial of said action.

6. Plaintiffs object and except to the proposed

conclusions of law for the reason that the same is

not supported [81] or sustained by the facts of

the case, and is contrary to the law governing the

case, and is without warrant or reason in law.

ALBRECHT and TAYLOR,
ByCHAS. E. TAYLOR,

Of the Firm,

Attorneys for Plaintiffs.

Received copy of above exceptions this 6th day

of October, 1931.

LOUIS K. PRATT,
Attorney for Defendant.

Foregoing exceptions are each denied and dis-

allowed this 9th day of Oct., 1931.

CECIL H. CLEGG,
Judge.

Filed Oct. 6, 1931. [82]
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[Title of Court and Cause.]

MOTION FOR NEW TRIAL.

Come now the plaintiffs above named and move

this Honorable Court for an order setting aside the

findings of facts and conclusions of law heretofore

found and given on the ninth day of October, 1931,

and giving and granting to the plaintiffs a new

trial of said action, upon the grounds following,

to wit:

1.

That the defendant's alleged counterclaim is not

one arising out of the contract or transaction set

forth in the complaint as the foundation of the

plaintiffs' claim.

2.

That the said plaintiffs' claim is based upon

contract, and the defendant's alleged counterclaim

is not arising on contract, but is purely a right of

action in tort, and is not allowable as a counter-

claim under section 896 of the Compiled Laws of

Alaska, or of any other law.

3.

Errors in law by admitting any evidence whatever

to support the defendant's alleged counterclaim.

4.

Insufficiency of the evidence to justify the find-

ings. [83]

ALBRECHT and TAYLOR,
Attorneys for Plaintiffs.
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Received copy of the foregoing motion for new

trial, Oct. 14, 1931.

LOUIS K. PRATT.
Filed Oct. 14, 1931. [84]

[Title of Cause.]

ORDER DENYING PLAINTIFFS' MOTION
FOR NEW TRIAL.

Now came Chas. E. Taylor, Esq., counsel for

plaintiffs, came also Louis K. Pratt, Esq., counsel

for defendant, and the plaintiffs submitting motion

for new trial without argument,

—

IT IS ORDERED that the plaintiffs' motion for

a new trial of the above-entitled cause be and is

hereby denied.

(CLERK'S NOTE: To which ruling plaintiffs

except and exception is allowed by the Court.)

Entered in Court Journal No. 18, page 277, Oct.

21, 1931. [85]

In the District Court for the Territory of Alaska,

Fourth Judicial Division.

JOHN W. FELDER, MAURICE A. GALE,
GEORGE SCHMIDT and ROBERT
GIERKE, Copartners, Doing Business as

FELDER, GALE and COMPANY,
Plaintiffs,

vs.

H, W. REETH,
Defendant.
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JUDGMENT.

Now, at this time, to wit: September 3, 1931, the

same being one of the days of the regular January

1931, term of this court, this cause came on to be

heard by the Court (a jury trial having been waived

by both parties) on the complaint, third amended

answer and counterclaim and the amended reply

thereto. The plaintiffs appeared by Albrecht &
Taylor, their attorneys, and the defendant by Louis

K. Pratt, his attorney.

Evidence, oral and documentary, was introduced

by the parties respectively and after both sides had

rested the argument in the case was posponed to

September 29, 1931, at which time and on the day

following arguments were heard on behalf of both

parties, at the conclusion of which, the Court being

fully advised, announced its decision orally in

favor of the defendant H. W. Reeth upon his coun-

terclaim and directed the attorney for the defend-

ant to prepare formal findings of fact and conclu-

sions of law in accordance with such oral decision

and submit them to the Court for signature, which

having been done and the same having been signed

by the Judge of the said court and filed with the

papers in the cause, in [86] accordance there-

with;

IT IS CONSIDERED, ORDERED AND AD-
JUDGED by the Court that the defendant, H. W.
Reeth, do have and recover of and from the plain-

tiffs, John W. Felder, Maurice A. Gale, George

Schmidt and Robert Gierke, copartners, doing busi-
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noss as Fclder, Gale and Company, the sum of

Thirty-eight Hundred Eleven Dollars and Seventy-

five Cents ($3,811.75), and the costs and disburse-

ments of the action, amounting to $85.95, to be taxed

by the Clerk of this court, for the collection of which

let execution issue on demand of defendant or his

attorney.

This judgment shall drav^^ interest at the rate of

eight per cent (8%) per annum from its date.

Dated at Fairbanks, Alaska, this 21st day of Oc-

tober, 1931.

CECIL H. CLEGG,
District Judge.

Service of the foregoing judgment, by receipt of

a copy thereof, acknowledged this 3d day of Octo-

ber, 1931.

ALBRECHT and TAYLOR,
Attorneys for Plaintiffs.

Entered in Court Journal No. 18, page 277.

Lodged Oct. 3, 1931. Rob't W. Taylor, Clerk.

By Anne F. Crites, Deputy.

Filed in the District Court Territoiy of Alaska,

4th Div. Oct. 21, 1931. Rob't. W. Taylor, Clerk.

By Anne F. Crites, Deputy. [87]
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[Title of Cause.]

ORDER EXTENDING TIME TO DECEMBER
1, 1931, FOR PLAINTIFFS TO PREPARE,
SERVE AND FILE BILL OF EXCEP-
TIONS.

Now at this time, on motion of Chas. E. Taylor,

Esq., of counsel for plaintiffs,

—

IT IS ORDERED that the time in which to pre-

pare, serve and file bill of exceptions be and is

hereby extended until Tuesday, December 1, 1931.

Entered in Court Journal No. 18, page 282, Oct.

23, 1931.

[Title of Cause.]

ORDER EXTENDING TIME TO DECEMBER
15, 1931, IN WHICH TO FILE BILL OF
EXCEPTIONS.

Now at this time on motion of Chas. E. Taylor,

Esq., counsel for plaintiffs, Louis K. Pratt, Esq.,

being present and consenting thereto,

—

IT IS ORDERED that the time for filing bill of

exceptions in the above-entitled cause be, and is

hereby, extended until Tuesday, December 15, 1931.

Entered in Court Journal No. 18, page 298, Nov.

24, 1931. [88]
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[Title of Court and Cause.]

Filed in the District Court, Territory of Alaska,

4th Div. Dec. 11, 1931. Rob't W. Taylor, Clerk.

By E. A. Tonseth, Deputy.

Re-filed in the District Court, Territory of

Alaska, 4th Div., Dec. 11, 1931. Rob't W. Taylor,

Clerk. By E. A. Tonseth, Deputy. [89]

BILL OF EXCEPTIONS. [90]

INDEX.

DEFENDANT'S CASE IN CHIEF.
Pratt, Louis K.

Direct Examination 65

Reeth, H. W., Deposition of.

Direct Examination 23

Cross-examination 37

PLAINTIFFS' CASE IN REBUTTAL.
Felder, John W., Deposition of.

Direct Examination 75

Cross-examination 82

DEFENDANT'S CASE IN REBUTTAL.
Egsack, Robert, Deposition of.

Direct Examination 98

Cross-examination 108

Froskland, John, Deposition of.

Direct Examination 86

Cross-examination 95

Sumi, Tony, Deposition of.

Direct Examination 102

Cross-examiantion 106

[91-1]
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PLAINTIFFS' EXHIBITS.
Ad-

mitted Copied

A Statement, Felder-Gale & Co. to

Reeth 4 5

B Checks issued by H. W. Reeth 4 10

C Statement of Reeth 's account with L.

Nelson 4 17

D Statement of Reeth 's account with A.

Berg 5 18

E Defendant's Answer and Counter-

claim 67 67

F Defendant's 2nd Amended Answer

and Counterclaim 109 109

DEFENDANT'S EXHIBITS.

1 Plaintiffs' Reply 47 47

2 Telegram, Bethlehem Ship. Corp. to

Reeth 55 55

4 Letter, Bethlehem Ship. Corp. to

Reeth 57 57

4 Letter, Bethlehem Ship. Corp. to

Reeth 58 58

5 Letter, Bethlehem Ship. Corp to

Reeth 61 61

6 Receipt, Transportation Company to

Reeth 64 64

Oral Motion of Plaintiffs for Judgment on the

Evidence QQ

Order Settling and Allowing Bill of Exceptions 116

[92—2]
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[Title of Court and Cause.]

BE IT RP:MEMBERED, that heretofore and on

Thursday, the 3d day of September, ]931, at 10:00

o'clock A. M., the above-entitled cause came on regu-

larly for trial in the above-entitled court at Fair-

banks, Alaska, before the Honorable Cecil H. Clegg,

Judge of said court.

The plaintiffs appeared by Charles E. Taylor,

Esq., of the firm of Albrecht and Taylor, their attor-

neys and counsel.

The defendant appeared by Louis K. Pratt, Esq.,

his attorney and counsel.

Whereupon the following proceedings were had

and done, to wit: [93—3]

Whereupon a recess was taken until 2:00 o'clock

P.M.

AFTERNOON SESSION.

Thursday, September 3d, 1931, 2:00 P. M.

Mr. TAYLOR.—I think the checks and state-

ments on which this action was based have been filed

in the last trial and I would like to have them re-

introduced for the purpose of this trial.

Mr. PRATT.—No objection.

Mr. TAYLOR.—The whole of them are admitted.

There is no word denying them in the answer.

The COURT.—Very well, they may be remarked

as exhibits in this case now.

(Statement referred to received in evidence,

marked Plaintiffs' Exhibit "A" and made a part of

the record herein.)
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(Checks referred to received in evidence, marked

Plaintiffs' Exhibits '^B-1" to ''B-25" and made a

part of the record herein.)

(Statement referred to received in evidence,

marked Plaintiffs' Exhibit "C" and made a part

of the record herein.) [94—4]

(Statement referred to received in evidence,

marked Plaintiffs' Exhibit "D" and made a part

of the record herein.)

PLAINTIFFS' EXHIBIT ''A."

Bethel, Alaska, 192. . .

.

FELDER-GALE & CO.

General Merchandise.

Sold to H. W. Reeth.

Address

Bills for mdse. as per slips itemized

Jan. 1920 66.50

March 1920 104.25

April 162.00

April 40.75

Dec 131.25

$ 504.75

Minor items not itemized 2 . 75

$ 507.50

Due bill attached for the above amount.
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Cash Sale

Bethel, Alaska, 2/2, 1920.

FELDER-GALE & CO.

Sold to H. W. Reeth.

Address [95—5]

50 # Salmon 5.00

200 22 shells 2.00

50 # Ro. Oats 7.50

50 # Sugar 7.50

3 Hams 33y2# 65 21.75

10 pa. Cream Wheat 3.75

1 Ax hdl 50

Pa. soda .25

20 # Coffee 17.50

2 doz. bolts & washers .75

$ 66.50

(The above cash sales slip was introduced in

duplicate.)

Bethel, Alaska, March 8, 1920.

FELDER-GALE & CO.

General Merchandise

Sold to H. W. Reeth.

Address

1 cs. butter 40.00

25 # Prunes 6.25

50 # Sugar 8.00

1 Caddy Westover 14.50

2 bx. cart 4.00

1 crosscut saw hdl .75

100# Hd. wheat flour 11.00
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1 cs. milk 11.00

3 box 12 ga. shells 5.25

1 pr. overalls 3 . 50

$ 104.25

[96—6]

(The foregoing sales slip was introduced in dupli-

cate.)

Cash Sale.

Bethel, Alaska, April 14, 1920.

FELDER-GALE & CO.

Sold to H. W. Reeth.

Address

10 # C. meal 1.25

18 # Salmon 2.75

10 # Damaged meal .75

100 # Sugar 16.00

40 # Coffee 28.00

39 # Hams 23.50

1 doz. Pork & beans 2 . 75

25 # Prunes 6.25

100 # Ro. oats 15.00

100 # C. flour 10.00

10 # B. wheat flour 1.50

2 Cart tobacco 9.00

1 Pipe 1.00

Thread 25

1 Cs. butter 40.00

1 Box cart 1 . 75

Cigaretts 2.25

$162.00
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(The foregoing cash sales slij) was introduced in

duplicate.) [97—7]

Cash Sale.

Bethel, Alaska, April 14, 1920.

FELDER-GALP] & Co.

Sold to H. W. Reeth.

Address

200 # potatoes 18.00

2 cs. milk 22.00

10 # Rice flour 75

$40.75

(The foregoing cash sales slip was introduced in

duplicate.)
Bethel, Alaska, Dec , 1920.

FELDER-GALE & CO.

General Merchandise.

Sold to H. W. Reeth.

Address

2 3-A films 1.50

150 # flour 19.50

50 # sugar 16.00

1 Pa. soda 25

Caddy tobacco 17.00

25 # Rice 4.75

10 # Prunes 4.00

10 # Apples 4.00

1 Pr. Wool pants 10.00

1 Wool shirt 10.00

1 Suit underwear 10 . 00

[98—8]
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2 pr. socks 3.00

1 Ham 8.00

1 Shaving soap .50

6 Steel traps 3 . 50

6 flyhooks .50

1 Spool thread .25

6 Pr. canvas gloves 2 . 00

2 tablets .75 2 pa. envelops .50 1 . 25

Can buhac. 1.00 Pic. nitre .25 1.25

Snow glasses 2 . 50

2 cans eggs 4.50 Box shells 2.50 7 . 00

Matches . 25 Tobacco .50 75

Coffee .75 Milk 1.00 1.75

Sugar .75 Pilot bread 1.25 2.00

$131.25

(The foregoing sales slip was introduced in dupli-

cate.)

Maurice A. Gale J. W. Felder

FELDER and GALE,
General Merchandise.

Code Dealers in

ABC RAW FURS
5th Edition

Bethel, Alaska December—1920

Due Felder & Gale the sum of Five Hundred

seven Dollars and fifty cets for provisions received

in the season of 1920 for myself and crew.

H. W. REETH.
(Endorsed: No. 2889. Pltf. Exhibit "A." H.

W. Felder et al., Plaintiffs, vs. H. W. Reeth, De-

fendant.) [99—9]
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PLAINTIFFS' EXHIBIT '*B-1."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank
Bethel, Alaska

Seattle, Washington,

July 28, 1929. No. 54.

PAY TO THE ORDER OF John Felder . $225.00

Two hundred twenty Five Dollars.

(Pencil Notation: N. S. F.)

H. W. REETH.
(Endorsements: John Felder and bank cancella-

tions)

PLAINTIFFS' EXHIBIT "B-2."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank

Bethel, Alaska

Seattle, Washington,

August 12th, 1919. No. 59.

PAY TO THE ORDER OF George Wood
$179.95 One hundred seventy nine 95/100

Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: Geo. Wood—Felder & Gale and

bank cancellations.)
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PLAINTIFFS' EXHIBIT "B-3."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank
Bethel, Alaska,

Seattle, Washington,

August 12th, 1919. No. 60.

PAY TO THE ORDER OF Henry Peel. .$10.00

Ten Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: Henry Peel—Felder & Gale. J.

W. F., and bank cancellations.)

PLAINTIFFS' EXHIBIT "B-4."

THE SCANDINAVIAN AMERICAN BANK
19-8. [100—10]

Member Federal Reserve Bank
Bethel, Alaska,

Seattle, Washington,

August 27th, 1919. No. No. 61.

PAY TO THE ORDER OF W. O. Reno. .$80.00

Eighty Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: W. G. Reno. Felder & Gale.

J. W. F., and bank endorsements and cancella-

tions.)
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PLAINTIFFS' EXHIBIT "B-5."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank
Bethel, Alaska,

Seattle, Washington,

August 27th, 1919. No. 62.

PAY TO THE ORDER OF P. Fry $18.00

Eighteen Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: P. Frey. Felder & Gale. J.

W. F., and bank endorsements and cancellations.)

PLAINTIFFS' EXHIBIT "B-6."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank
Bethel, Alaska,

Seattle, Washington,

August 27th, 1919. No. Qo.

PAY TO THE ORDER OF C. H. Stickler

$266.50/100 Two hundred sixty six 50/100. .Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: C. H. Stickler and bank endorse-

ments and cancellations.)
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PLAINTIFFS' EXHIBIT "B-7."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank
Bethel, Alaska,

Seattle, Washington,

August 27th, 1919. No. m. [101—11]

PAY TO THE ORDER OF C. H. Stickler

$155.00 One hundred and fifty five Dollars.

H. W. REETH.

(Endorsements: C. H. Stickler. Felder & Gale.

J. W. F.)

PLAINTIFFS' EXHIBIT ''B-8."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank
Bethel, Alaska,

Seattle, Washington,

August 27th, 1919. No. 67.

PAY TO THE ORDER OF August Berg. .$10.00

Ten Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: August Berg. Felder & Gale.

J. W. F., and bank endorsements and cancellations.)
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PLAINTIFFS' EXHIBIT "B-9."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank

Bethel, Alaska,

Seattle, Washington,

August 28th, 1919. No. 68.

PAY TO THE ORDER OF Henry Peel. .$150.00

One hundred and Fifty Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: Henry Peel. Felder & Gale and

bank endorsement and cancellation.)

PLAINTIFFS' EXHIBIT "B-10."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank

Bethel, Alaska,

Seattle, Washington,

August 28th, 1919. No. 70.

PAY TO THE ORDER OF Henry Peel. .$180.00

One hundred and Eighty Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.) [102—12]

(Endorsements: Henry Peel. Felder & Gale.

J. W. F., and bank endorsements and cancellation.)
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PLAINTIFFS' EXHIBIT "B-11."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank
Bethel, Alaska,

Seattle, Washington,

August 28th, 1919. No. 71.

PAY TO THE ORDER OF Henry Peel

$9.10/100 Nine 10/100 Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: Henry Peel. Felder & Gale and

bank endorsement and cancellation.)

PLAINTIFFS' EXHIBIT "B-12."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank
Bethel, Alaska,

Seattle, Washington,

September 7th, 1919. No. 78.

PAY TO THE ORDER OF Andrew Holmlund.

.

$50.00 Fifty Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: Andrew Holmlund. Felder &
Gale. J. W. F., and bank endorsements and cancel-

lation.)
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PLAINTIFFS' EXHIBIT "B-13."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank
Bethel, Alaska,

Seattle, Washington,

October 5th, 1919. No. 80.

PAY TO THE ORDER OF M. Johnson. .$221.50

Two hundred twenty one 50/100 Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: M. Johnson. Felder & Gale.

By M. A. Gale and bank endorsements and cancella-

tions.) [103—13]

PLAINTIFFS' EXHIBIT "B-14."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank
Bethel, Alaska,

Seattle, Washington,

October 5th, 1919. No. 81.

PAY TO THE ORDER OF Felder & Gale

$231.50 Two hundred thirty one 50/100. . .Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: Felder & Gale. By M. A. Gale,

and bank endorsements and cancellations.)
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PLAINTIFFS' EXHIBIT "B-15."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank
Bethel, Alaska,

Seattle, Washington,

Oct. 25th, 1919. No. 86.

PAY TO THE ORDER OF Oscar Samuelson

$10.00 Ten Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Paid F & G By Samuelson.)

(Endorsements: Oscar Samuelson. Felder &
Gale. By C. B. Moss, Cashier. Bank endorse-

ments.)

PLAINTIFFS' EXHIBIT "B-16."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank
Bethel, Alaska,

Seattle, Washington,

Oct. 25th, 1919. No. 87.

PAY TO THE ORDER OF August Berg

$200.00 Two hundred Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: August Berg. Felder & Gale.

By M. A. Gale. Bank endorsements and cancella-

tions.)



V8. n. W. Reeth. 103

PLAINTIFFS' EXHIBIT "B-17."

THE SCANDINAVIAN AMERICAN BANK
19-8.

Member Federal Reserve Bank [104—14]

Bethel, Alaska

Seattle, Washington,

Oct. 25th, 1919. No. 88.

PAY TO THE ORDER OF Andrew Holmhmd

$75.00 Seventy Five Dollars.

H. W. REETH.
(PencH Notation: N. S. F.)

(Endorsements: Andrew Holmlund. Felder &

Gale. By M. A. Gale. Bank endorsements and

cancellations.)

PLAINTIFFS' EXHIBIT ^'B-18."

THE SCANDINAVIAN AMERICAN BANK.
19-8.

Member Federal Reserve Bank

Bethel, Alaska

Seattle, Washington,

Oct. 25th, 1919. No. 90.

PAY TO THE ORDER OF H. W. Reeth. .$25.00

Twenty Five Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: H. W. Reeth. Andrew Holm-

lund. Felder & Gale. By M. A. Gale. Bank en-

dorsements and cancellations.)
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PLAINTIFFS' EXHIBIT "B-19."

THE SCANDINAVIAN AMERICAN BANK.
19-8.

Member Federal Reserve Bank
Bethel, Alaska

Seattle, Washington,

Nov. 9th, 1919. No. 94.

PAY TO THE ORDER OF Robert Agavgoak

$7.00 Seven Dollars.

H. W. REETH.

(Endorsement: Robert Agvegoak.)

PLAINTIFFS' EXHIBIT ''B-20."

THE SCANDINAVIAN AMERICAN BANK.
19-8.

Member Federal Reserve Bank
Bethel, Alaska

Seattle, Washington,

Nov. 14th, 1919 No. 96.

PAY TO THE ORDER OF Felder & Gale

$ 183.00

(Pencil Notations.) 3.85

186.85

[105—15]

One Hundred Eighty three Dollars.

H. W. REETH.
Protested for Non-Payment.

L. L. Wold, Notary Public Feb. 20, 1920.

(Pencil Notation: N. S. F.)
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(Endorsements: Felder & Gale. By C. B. Moss,

Cashier. Bank endorsements and cancellations.)

PLAINTIFFS' EXHIBIT '*B-21."

THE SCANDINAVIAN AMERICAN BANK.
19-8.

Member Federal Reserve Bank

Bethel, Alaska

Seattle, Washington,

Dec. 24th, 1919. No. 105.

PAY TO THE ORDER OF August Berg . .$5.00

Five Dollars.

H. W. REETH.
(Pencil Notation: Not Paid. J.W.O.)

(Endorsement: August Berg.)

PLAINTIFFS' EXHIBIT "B-22."

THE SCANDINAVIAN AMERICAN BANK.

19-8.

Member Federal Reserve Bank

Bethel, Alaska

Seattle, Washington,

Jan. 2d, 1920. No. 1

PAY TO THE ORDER OF George Smith

$55.00 Fifty Five Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: George Smith. Felder & Gale.

By C. B. Moss, Cashier. Bank endorsements.)
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PLAINTIFFS' EXHIBIT "B-23."

THE SCANDINAVIAN AMERICAN BANK.

19-8.

Member Federal Reserve Bank
Bethel, Alaska

Seattle, Washington,

Jan. 2d, 1920. No. 2.

PAY TO THE ORDER OF George Smith. .$6.25

Six 25/100 Dollars.

[106—16]

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: George Smith. Felder & Gale.

'Bj C. B. Moss, Cashier. Bank endorsements).

PLAINTIFFS' EXHIBIT "B-24."

THE SCANDINAVIAN AMERICAN BANK.
19-8.

Member Federal Reserve Bank
Bethel, Alaska

Seattle, Washington,

Jan. 3d 1920. No. 3

PAY TO THE ORDER OF R. Rhodes . . .$5.00

Five Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: R. Rhodes. Felder & Gale. By
C. B. Moss, Cashier. Bank endorsements).
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PLAINTIFFS' EXHIBIT ''B-25."

THE SCANDINAVIAN AMERICAN BANK.
19-8.

Member Federal Reserve Bank
Bethel, Alaska

Seattle, Washington,

Jan. 6th, 1920. No. 5

PAY TO THE ORDER OF Felder & Gale

$89.25/100 Eighty Nine 25/100 . . . .Dollars.

H. W. REETH.
(Pencil Notation: N. S. F.)

(Endorsements: Felder & Gale. By C. B. Moss,

Cashier. Bank endorsements. No. 2889. Pltf.

Exhibit ''B-1" to "B-25." J. W. Felder et al.,

Plaintife, vs. H. W. Reeth, Defendant.)

PLAINTIFFS' EXHIBIT "C."

Louis Nelsen—Credit for Cooking.

1919—20.

$ Ct

July 12.50

[107—17]

August 150.00

September 150.00

October 150.00

November 150.00

December 150.00

1920 January 150.00

Februaiy 150.00

March 150.00
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April 150.00

May 150.00

June 10.00

1522.50

Golden Gate Falls, Alaska, June 1st, 1920. H.

W. Reeth pay to the order of Felder & Gale the

amount of the above.

LOUIS NELSEN.

(Endorsed: No. 2889. Pltf. Exhibit "C." J. W.
Felder et al., Plaintiff, vs. H. W. Reeth, Defend-

ant.)

PLAINTIFFS' EXHIBIT "D."

August Berg. For Labor 1919-20. Credit.

Total $ Ct

Time

1919 June 260 130.00

July 310 155.00

August 314 157,00

September 276 138.00

October 225 112.50

[108—18]

November .236 118.00

December 134 67.00

1920 January 32 16.00

February 64 32.00

March 96 48.00

April 212 106.00
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May 282 141.00

June 9 4.50

2450 1225.00

Debet 392.75

832.25

Credit by Cash 90.00

Due 922.25

Golden Gate Falls, June 1st, 1920. H. W. Reeth.

Pay to the order of Felder & Gale the above amount.

AUGUST BERG.

(Endorsement: No. 2889. Plf. Exhibit "D." J.

W. Felder et al., Plaintiff, vs. H. W. Reeth, Defend-

ant.)

August Berg. 1919-20. Debet.

$ Ct.

May 6 By Cash 5.00

8 By Cash 15.00

17 By Cash 2.50

June 20 By Cash 10.00

August 28 By Cash 10.00

Sept. 5 Tobacko 75

[109—19]

15 By Cash 75

25 By Cash 75

Oct. 5 By Cash 75

Oct. 14 By Cash 75

25 By Cash 250.00

Nov. 6 Tobacko 75
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1920

Jan. 23 By Cash 75

Feb. 7 By Cash 75

20 By Cash 75

March 1 By Cash .75

10 By Cash 75

12 Durham tobacko 2 . 00

April 20 Tobacko 4.50

1 Pipe 1.00

Sigarettes 1 . 00

May 23 Tobacko 75

31 Tobacko 75

Forwarded 310.75

$ Ct.

June 1 310.75

1 To Board 82.00

392.75

Golden Gate Falls, Alaska, June 1st, 1920. H. W.
Reeth. [110—20]

Mr. TAYLOR.—Plaintiffs rest.

The COURT.—Plaintiffs rest.

Mr. PRATT.—Do plaintiffs rest?

Mr. TAYLOR.—Yes.
Whereupon plaintiffs rest their case in chief.

Mr. PRATT.—I want Mr. Reeth 's deposition.

(Deposition handed to counsel.) I will now read

the deposition of H. W. Reeth, the defendant.

Mr. TAYLOR.—At this time the plaintiffs ob-

ject to the introduction of any testimony by the

defendant in support of his third amended answer
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and counterclaim for the reason that the court has

no Jurisdiction of tlie subject matter thereof, in

that the third amended answer and counterclaim

is based upcm and sets up a tort consisting of an

unlawful conversion hy the plaintiffs of defend-

ant's property and seeks damages therefor as an

offset and counterclaim to the various causes of

action contained in plaintiff's complaint, which said

tort has not been waived and which said offset and

counterclaim is not based upon any contract nor upon

any of the transactions set forth in plaintiffs' com-

plaint and is, tlierefore, not a proper subject of said

set-off or [111—21] counterclaim as contemplated

under the provisions of Section 896 of the Compiled

Laws of Alaska.

Plaintiffs further object to the introduction of

any testimony on behalf of the defendant for the

reason that the said third amended answer does not

state facts sufficient to constitute a defense to any

of the causes of action set forth in plaintiffs' com-

plaint, in that said pleading of the defendant sets

up a tort consisting of an unlawful conversion of

property, wiiich said tort has not been waived, and

that the matters and things set forth in said third

amended answer and counterclaim does not rise

out of any contract nor out of any transaction set

forth in plaintiffs' complaint and is, therefore, not

a proper subject of said set-off or counterclaim as

contemplated under the provisions of Section 896

of the Compiled Laws of Alaska, and upon that, if

the Court please, I would like to be heard.

The COURT.—Go ahead.

(Argument.)
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Tlie COURT.—I don't wish to cut your argument

short but the Court is satisfied that the objections

should be overruled.

Mr. TAYLOR.—Note an exception.

The COURT.—Exception allowed. [112—22]

DEPOSITION OF H. W. REETH, FOR
DEFENDANT.

Deposition of H. W. REETH, the defendant,

called as a witness in his own behalf, being first duly

sworn, testified as follows:

Direct Examination.

(By Mr. PRATT.)
Mr. PRATT.—(Reading:) Interrogatory No. 1:

State your name, age, and place of residence.

Answer: H. W. Reeth. 67. Akiak, Alaska.

Interrogatory No. 2: Please state when you first

came to Alaska and the Lower Kuskokwim coun-

try and what occupation you followed in the latter

section of Alaska.

Answer: In 1906. Prospecting, mining and ex-

ploring.

Interrogatory No. 3: If you have stated that you

engaged in the mining and prospecting business

in the Lower Kuskokwim country after you came

to Alaska, then please state if at any time you lo-

cated and acquired by purchase any placer mining

ground at a point called Golden Gate Falls on the

Riglugalic River, a tributary of the Kuskokwim

River, about ninety miles up the Kuskokwim and

Riglugalic rivers from Bethel, Fourth Judicial Di-
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(Deposition of H. W. Reeth.)

vision, Territory of Alaska, and if you say you did

then go into particulars as to the number of placer

claims and the area in acres that you acquired at

that point.

Mr. TAYLOR.—Just a moment. To which plain-

tiffs object for the reason that the same it incompe-

tent, irrelevant and immaterial.

The COURT.—Overruled. [113—23]

Mr. TAYLOR.—Exception.
The COURT.—Exception allowed.

Answer: (Reading:) Yes, in 1908 I located

three 160-acre association claims. There may be

some 20-acre claims on record; they are all on rec-

ord. Since that I have acquired by location and

full power of attorney and deed about 12 acres

more or less, all contiguous.

Interrogator}^ No. 4: If you have answered that

during 1919 and prior thereto you had acquired

title to twelve hundred acres more or less of placer

mining ground at Golden Gate Falls and that your

placer mining claims were contiguous, then please

state what, if any, preparations you had made up

to and including 1919 for placer mining and espe-

cially placer mining by the hydraulic method in the

way of clearing off the brush and other obstructions

on the ground, digging mining ditches, construct-

ing living houses, messhouse, blacksmith shop or

other structures thereon.

Mr. TAYLOR.—To which the plaintiffs object

for the reason that the same is incompetent, irrele-

vant and immaterial, leading and suggestive and

calls for the conclusion of the witness.
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(Deposition of H. W. Reeth.)

The COURT.—Objection overruled.

Mr. TAYLOR.—Exception.
The COURT.—Exception allowed.

Answer: (Reading:) Up to 1919 I had com-

pleted a camp with a four-room house, cache, wire-

less station, blacksmith and machine shop. I

cleared the surface of twenty-six [114—24]

thousand square feet of ground, built five ditches

of a length of about from one hundred feet to three-

quarters of a mile, I sank fourteen shafts from

nine feet to forty-three feet in depth, with a num-

ber of open cuts, made preparations to set the flume

for hydraulic mining.

Interrogatory No. 5 : State whether or not during

the year 1919 you applied to the plaintiffs at Bethel

for credit in any way of advancing to you mining

supplies and also that the plaintiffs would cash any

checks that you might issue to workmen and others

in connection with placer mining operations at

Golden Gate Falls, and if you say you did, then

please state whether you represented to them that

you had an area of about twelve hundred acres of

placer mining ground at that point which could be

worked to a profit by the hydraulic method of min-

ing and that you had ordered a hydraulic plant

from the Bethlehem Shipbuilding Corporation,

Ltd., of San Francisco, California, which you ex-

pected would be delivered to you at Bethel during

the open season of 1920.

Mr. TAYLOR.—We object to the question as in-

competent, irrelevant and immaterial and calling

for a conclusion.
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The COURT.—Overruled.
Mr. TAYLOR.—Exception.

The COURT.—Exception allowed.

Answer: (Reading:) Prior to 1919 and up to

1919 I never did apply for any crefdit or any advice

in any form or [115—25] upon any matter from

J. W. Felder. I never applied for any credit at

any time, never asked him to cash my checks as I

had money in the Scandinavian-American of Seat-

tle, Washington, to cover any checks I might issue

during the time of my operations. I never re-

ported to Mr. J. W. Felder if my ground was valu-

able or not, because she was at that time in a pros-

pective stage and no one could assert the value of

the ground and I was in the position to carry out

my own operations without advice or help.

In the spring of 1919 while in Chicago, Illinois,

I wired the Bethlehem Shipbuilding Corporation

of San Francisco, California, if they could deliver

twelve hundred feet of hydraulic pipe, two moni-

tors, two deflectors and two or three elbows for the

first boat leaving Seattle for Bethel, Alaska. I had

a reply, yes, and I proceeded to Seattle, and re-

ceived the j)lant complete in time for shipment, en-

gaged ten men, paid their fares, took the plant and

supplies necessary for my operations and landed in

Bethel, stored my supplies and hydraulic plant in

Captain Langley's warehouse and as soon as ready

proceeded with my crew and hydraulic plant to

Golden Gate Hydraulic Mining Plant.

I also engaged Charles Nicolet with the power

boat ** Alaskan" to take up the plant and supplies
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to the Golden Gate Hydraulic Mine and he pro-

ceeded as far as the native village Nunalanhak,

where we had established a supply camp. We had

five tents, one for the machinery, one for the cook-

ing and dining tent, two for [116—26] sleeping-

tents and one for supply tent. I established these

camps on account of the water becoming too swift

for the ''Alaskan" to proceed any further and I

paid Nicolet off with five hundred and twenty-five

dollars and he returned to Bethel.

Mr. TAYLOR.—That interrogatory called for

an answer as to whether or not he had applied to

the plaintiffs for credit. Now I move that every-

thing after and including the words, '

' In the Spring

of 1920"—"in the Spring of 1919" be stricken as

not responsive to the question.

The COURT.—Overruled. I remember Mr.

Reeth very well and I remember how he has to get

a good start before he can answer a question.

Mr. PRATT.—He meant to say there before 1919

he didn't make any such arrangements with them,

I think. That's what he seems to say.

Mr. TAYLOR.—Exception.
The COURT.—Exception allowed.

Interrogatory No. 6: (Reading:) If you have

stated in your answer to the last interrogatory that

you did apply to the plaintiffs for credit and did

make such representations to them, then state what
response the plaintiffs or any of them made to you
in that connection and particularly whether they

apparently believed your representations and
agreed to advance you the credit you asked for.
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Answer: I never made any plans or anything

else with Mr. [117—27] J. W. Felder, as already

stated.

Interrogatory No. 7: Please state whether or not

you ordered, and if so when, a hydraulic plant

from the Bethlehem Shipbuilding Corporation,

Ltd., of San Francisco, California, and whether

the said plant was shipped to you and when it ar-

rived at Bethel, whether it consisted of the items

described in Paragraph 2 of your third amended

answer and counterclaim and particularly when

wds done with the plant when it arrived at Bethel,

that is, was it jmt in a warehouse belonging to the

plaintiffs or was it stored in some other warehouse

not owned by them or left on the bank of the river.

Mr. TAYLOR.—To which the plaintiffs object

for the reason that it is incompetent, irrelevant

and immaterial and leading.

The COURT.—Objection overruled.

Mr. TAYLOR.—Note an exception.

The COURT.—Exception allowed.

Answer: (Reading:) This question is covered by

my answer to Literrogatory No. 5.

Interrogatory No. 8: If you have testified that

the said hydraulic plant arrived in Bethel in the

open season of 1020, then please state w^hether you
had any conversation with the plaintiffs or any of

them with reference to taking it to your mining

claims at Golden Gate Falls and particularly

whether or not they were willing that you should

so transport the said mining plant to Golden Gate

Falls and in this connection please state whether
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[118—28] you afterwards, in the open season of

1920, started to move the said plant to Golden Gate

Falls but unloaded it at a point you called ''Sup-

ply Camp" on the Rigiugalic River about forty

miles below Golden Gate Falls and if you say this

is true then tell particularly why you left it there,

that is, whether from high water or other causes

and also what you did after you landed it on the

bank at that point for its safekeeping and how far

back from the river you placed it.

Mr. TAYLOR.—To which we object for the rea-

son that it is incompetent, irrelevant and immate-

rial and decidedly leading.

The COURT.—Overruled.
Mr. TAYLOR.—Exception.
The COURT.—Exception allowed.

Answer: (Reading:) No supplies were shipped

up in 1920. In 1919, when I established "Supply

Camp" as stated in my answer to Interrogatory

No. 5, the camp was established from fifty to one

hundred feet from the river, right across from the

native fishing village of Nunalanhak. I covered

both the supplies and machinery with tents and I

asked a native boy to look after the camp and to

ask the other natives to also watch out for my sup-

plies and I would pay them for services as I knew
when we could not reach Golden Gate Hydraulic

mine I would be compelled to establish caches here

and there which I did in two different other places.

I never had any conversation with the plaintiffs

with reference to taking my mining plant to my
mining [119—29] ground.



vs. 11. W. Reeth. 119

(D(^position of H. W. Reeth.)

Mr. PRATT.—He says the supplies were shipped

in 1919. I think it was in 1919. Everybody seems

to be mixed on that. I think it was 1919.

Mr. TAYLOR.—No, it wasn't.

Mr. PRATT.—You said it was 1920. I think

part of it came in 1919 and part in 1920.

Interrogatory No. 9: In your third amended an-

swer and counterclaim in Paragraph 3 you have

alleged that you paid out for freight charges upon

the hydraulic plant as follows: *' Freight charges

from Seattle to San Francisco, $130.00; Freight

charges from Seattle to Bethel $390.00; Freight

charges from Bethel to 'Supply Camp,' $525.00;

Total freight charges $1045.00." Will you please

state whether those items are correct?

Answer: Those items are correct as far as they

go but they do not cover the entire charges. In

addition to those charges are the fares and salaries

of the men employed which amounts to about two

thousand dollars additional.

Mr. TAYLOR.—Plaintiffs move to strike out

that last portion of the answer pertaining to wages

as not responsive.

The COURT.—It may be stricken.

Mr. PRATT.—Sir?

The COURT.—It may be stricken.

Mr. PRATT.—Strike out what?

The COURT.—What he paid out for wages—
$2,000.00 he said he paid in wages. [120—30]

Mr. PRATT.—I asked him if those items are
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correct and the Court strikes out this last part as

I understand it.

The COURT.—Yes.
Interrogatory No. 10: (Reading:) What, if any,

effort did you make during the open season of

1921 to move the said hydraulic plant from "Sup-

ply Camp" to your mining ground at Golden Gate

Falls and in this connection state whether you were

at "Supply Camp" at any time during the open

season of 1921 and if so just when during the sea-

son and state what you found when you got to

"Supply Camp"?
Answer: I was unable to make any effort to

move the mining plant in 1921 until I got the state-

ment from the bank in regard to the three thou-

sand dollar check which never has come and which

was to cover the expenses of issued checks and oper-

ating. I was never at "Supply Camp" in the open

season of 1921. I was up at the mine making
preparations for mining and came down to Bethel

some time before the new year and in coming down
passing "Supply Camp" I found that everything

was gone and learned that J. W. Felder had been

up and taken all of the machinery.

Mr. TAYLOR.—We move to strike out that last

portion of the answer mentioning, "I was up at

the mine" and so forth for the reason that the

same is not responsive.

The COURT.—Overruled.
Mr. TAYLOR.—Exception. [121—31]

The COURT.—Exception allowed.
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Interrofj^atory No. 11: (Reading:) When you

left your hydraulic phmt at "Supj)ly Camp" on

the Riglugalic River in 1920 please state whether

you put a tent or other covering over it and also

whether there were any Indians living in the

vicinity and whether you made any arrangements

with any of those Indians to look after your hy-

draulic plant for you.

Answer: I covered both supplies and machinery

with tents and placed a native in charge of them

who was living in the native village on the Rig-

lugalic River about fifteen or twenty miles below

"Supply Camp," and I also told him to have

the other natives in the village of Nunalanhak to

look after everything which they did and they

moved the machinery fifty feet further back from

the river before the high water cut the bank.

Interrogatory No. 12: If you have stated that

you were at "Supply Camp" at some or any time

during the open season of 1921 then please state

whether when you got there your hydraulic plant

was at "Supply Camp" or had been removed by

someone and if it had been so removed then please

state whether the tent you placed over it in 1920

was still standing.

Answer: I arrived at "Supply Camp" some time

shortly before the first of the year 1922, tent, ma-

chinery and everything left there by me was gone.

Interrogatory No. 13: The plaintiffs in their

papers say that in the summer of 1921 they were

told that the Riglugalic river was very high and
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was cutting its [122—32] banks next to the bank

where you had stored your hydraulic plant and was

about to wash it into the river and that they sent

a power boat up from Bethel and took it down to

Bethel, they, at the time, considering that they had

an equitable lien on the plant as security for the

debt that you owed them on account of advancing

mining supplies and cashing your checks. Will

you please state what you know about the condition

of the R^ilugalic River during the open season of

1921 and whether the hydraulic plant was in any

danger of being washed into the river and whether

the plaintiffs gave you any notice or you had any

knowledge from any source that they intended to

or had removed your hydraulic plant from '

' Supply

Camp" to Bethel?

Mr. TAYLOR.—We object to that, if the Court

please, as incompetent, irrelevant and immaterial,

embracing several questions in one, calling for the

conclusions of the witness and decidedly leading.

The COURT.—Overrlued.
Mr. TAYLOR.—Exception.
The COURT.—Exception allowed.

Answer: (.Reading:) I knew the river was high

but never had any idea that my camp or hydraulic

plant was in danger as it was placed in a slough

from the main rjver where the water was still and

furthermore, I knew that the natives would watch

out for the plant vA^hich they did and they removed

the plant about 0fty feet farther back from the

river in safety. I never had a word or [123—33]
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notice of any kind from the plaintiffs of any in-

tention on tlieir i)art to move the plant and I con-

sider they had no right to do so, because 1 had

people already hired to take care of my interests.

Interrogatory No. 14: Please state particularly

whether there was or were any other person or

persons engaged in placer mining on the Riglugalic

River or its tributaries in the season of 1921 and

the distaJice from "Supply Camp" to the nearest

point in the Kuskokwim Valley where placer mining

operations were in progress, during said season

by persons other than yourself and the means of

travel or communication between "Supply Camp"
and such other places, if there were any.

Answer: There was absolutely no mining done

by any one excepting myself on the Riglugalic

River or its tributaries in 1921. Bear Creek and

Canyon Creek were the nearest places in the Kus-

kokwim Valley where mining operations were being

conducted by others than myself. Bear Creek is

about thirty miles from "Supply Camp" and Can-

yon Creek sixty to seventy miles away. No other

means of travel or communication excepting over-

land travel. The Bear Creek miners traveled down

the Tulusak River to reach the Kuskokwim River

and the Canyon Creek miners traveled dow^l the

Quethluk River for the same purpose, neither going

near "Supply Camp" nor Golden Gate Falls, ex-

cepting possibly an occasional person passing by

during the winter.

Interrogatory No. 15: Please state fully what

your chances were for successful placer mining
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with a hydraulic [124—34] plant on your ground

at Golden Gate Falls in the summer of 1921 and

the seasons following and in this connection state

particularly the advantages, if any, of using a

hydraulic plant in placer mining as compared with

other methods and what the said hydraulic plant

was worth to you in dollars and cents, under the

existing circumstances, at the time the plaintiffs

carried it away from "Supply Camp."

Mr. TAYLOE.—To which we object as calling

for a conclusion. It is incompetent, irrelevant and

immaterial. Further, that the question calls for

a conclusion as to what the property was worth to

him. This case is based in tort and not in con-

tract and the question is, therefore, incompetent,

irrelevant and immaterial.

The COURT.—Overruled.
Mr. TAYLOR.—Note an exception.

The COURT.—Exception allowed.

Answer; (Reading:) The Golden Gate Hy-

draulic Mine has a depth of about forty feet, car-

ries gold from the surface down to water level but

not in quantities for any other kind of mining

method excepting hydraulic mining and this hy-

draulic plant was taken in for the express purpose

of opening this mine and all of the expenditure

for completing the exploration work and neces-

sary test by shaft sinking was the value of fifteen

thousand dollars which I invested in 1918 and

1919 and which the bank statement will show was

carried out and depended [125—35] on to get
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this hydraulic plant in operation where I expected

to get n^turns for my labor and expenditures.

My chances were first class for succesful hy-

draulic mining. The advantage of hydraulic min-

ing lies in the fact that I can remove at least three

cubic yards of ground to every one inch of water

supplied by hydraulic. No other method could

handle this ground as cheap as by hydraulic and

no other method can work the ground successfully.

The hydraulic plant at the time of removal from

"Supply Camp" by John W. Felder was worth

to me fifteen thousand dollars because that was the

only successful means of working the Golden Gate

Hydraulic Mine.

Mr. TAYLOR.—Plaintiffs move to strike the

answer of the defendant to the last interrogatory

for the reason that the same is incompetent, ir-

relevant and immaterial.

The COURT.—Overruled.
Mr. TAYLOR.—Note an exception.

The COURT.—Exception allowed.

Interrogatory No. 16: (Reading:) If you know

of anything that you consider material to your

case that you have not already covered in your

answers to previous interrogatories, you may now

state such additional facts.

Answer: I believe I have fully covered the ma-

terial points excepting that in addition to the hy-

draulic plant at ''Supply Camp," there was also

one stationary gasoline engine, two bars of drill

steel and five wheel barrows complete, all of which



126 John W. Feldcr et al.

(Deposition of H. W. Reeth.)

were removed by plaintiffs along [126-36] with

the plant. The only objection I have is that John

W. Felder removed my plant unlawfully without

my consent or notice to me.

Cross-examination.

(By ALBRECHT & TAYLOR.)

(Mr. PRATT reading:)

Cross-interrogatory No. 1 : If in answer to direct

interrogatory No. 3, you say you acquired about

1200 acres of mining ground at or near Golden Gate

Falls on the Riglugalic River in the Kuskokwim
Recording District of Alaska, please state how
many mining claims were embraced in this area?

also please state (a) how you acquired the same,

whether by location or purchase and (b) when you

located the same.

Answer: I think there are five one hundred and

sixty acre association claims and the balance in

twenty acre claims amounting to about twenty or

twenty-two twenty acre claims. I acquired these

claims mostly by location, some I have deeds for. I

located the claims since the summer of 1908.

Cross-interrogatory No. 2: If you say you pur-

chased any of these mining claims, then please

state (a) from whom did you purchase the same

and (b) the purchase price paid for each claim;

and if paid by cash or check.

Answer: I must refer these to the record of the

Recording Office of the Fourth Division of Alaska,

as I cannot remember the number of claims pur-
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chased or prices paid for them. No checks were

issued in payment of any of [127—37] the

claims.

Cross-interrogatory No. 3: If you say you paid

for these claims by check, then state on what bank

were the checks drawn.

Answer: No checks were issued in payment of

any claims.

Cross-interrogatory No. 4: Was the money used

for the purchase of these claims furnished wholly

or in part by yourself, and (b) was any of it fur-

nished by any other person, company, firm or

corporation? and (c) if furnished by anyone beside

yourself, please give the name of the person, firm

or company who furnished the same, and the

amount so furnished by each of them? Please

answer fully?

Answer: All the money paid for any and all

expenses in connection with these mines were

furnished by mj^self as I have worked indepen-

dently and continuously to develop the Golden

Gate Hydraulic Mine. No money was furnished

by any other person, company, firm or corpora-

tion. In 1918 and 1919 Mr. James W. Barrett of

Chicago furnished me with fifteen thousand dol-

lars which I pay interest on.

Cross-interrogatory No. 5: State if you pur-

chased or acquired this mining ground for your-

self or for the use and benefit of any other person,

firm or company, and if any other person than your-

self was interested in acquiring the said property.
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(b) Give the name or names of any other person,

firm or corporation which were interested or

owned any part of the said mining ground.

[128—38]

Answer: This mine was acquired for my own

self and not for any one else to have an interest

in. No other person, firm or corporation was or

were interested in said mining ground with me.

Cross-interrogatory No. 6: How much money, if

any, did you furnish toward the purchase price of

this mining ground?

Answer: I cannot recollect.

Cross-interrogatory No. 7: Is it not a fact that

you were acting simply as a promoter, and that

other persons than yourself, or besides yourself

were furnishing or did furnish the money.

Answer: No, that is not a fact.

Cross-interrogatory No. 8: How long did you

retain possession of this ground*?

Answer: From 1908 to the present time. I have

a representative now on the ground.

Cross-interrogatory No. 9: How long did you

keep up the assessment work required by law, and

when did you file the last affidavit of annual

labor ?

Answer: At all times. The last report to Dr.

Phillip H. Smith was sent in in 1930 by me and

has been continuously reported to him yearly be-

fore that. I filed the last affidavit of annual labor

with the Commissioner in 1919 or 1920, I forget
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whicli. Si lino that timo T reported to Dr. Smith

the progress of the mining operations.

Cross-interrogatory No. 10: Is it not a fact that

no work of any kind has heen done in this prop-

erty since the year 1919, that is—mining work?

[129—39]

Answer: I have no right to do work on a prop-

erty where attachment is filed by the Court and

J. W. Felder, and have simply watched the prop-

erty yearly since 1919.

Cross-interrogatory No. 11: Is it not a fact that

no affidavit of annual labor has been filed by you

or by anyone in behalf of the people or company

you represented, for work done or performed on

said property, since the year 1919.

Mr. PRATT.—I believe I ought to object to all

these questions. It has nothing to do with it.

It don't help them any whether he let the ground

go back or didn't. Well, I might as well read it,

I guess.

Answer: That is a fact, it may be 1920, I forget

which 1919 or 1920, with the exception of watching

the property.

Cross-interrogatory No. 12 : Is it not a fact that

the property mentioned by you in the foregoing

answers, has been abandoned by you and the people

3^ou represented, since the year 1919.

Answer: It is not a fact, the property has never

been abandoned.

Cross-interrogatory No. 13: State whom, if any-

one, owns the property at the present time.

Answer: I do.
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Cross-interrogatory No. 14: Is it not a fact that

the property is valueless for mining purposes.

Answer: No sir.

Cross-interrogatory No. 15 : If you say the prop-

erty is [130—40] still valuable as a mining

proposition, please state why the same has not

been worked by you since 1919.

Answer: The property is under attachment and

it is impossible to work it while in that condition,

until released by the Court.

Cross-interrogatory No. 16: If, in your answer

to direct interrogatory No. 4, you say you did con-

siderable work or caused the same to be done, in

preparing the ground for hydraulic mining, then

state how much this work cost, and how was paid

for, by cash, or by check on some bank ?

Answer: I cannot recollect the exact cost of

operations. Some was paid by cash and some by

check on the Scandinavian-American Bank, Seattle,

Washington.

Cross-interrogatory No. 17: If you say it was

paid for by check, then please state upon which

bank the checks were drawn?

Answer: All checks drawn by me for labor and

expenditures were issued on the Scandinavian-

American Bank, Seattle, Washington.

Cross-interrogatory No. 18: If you say checks

were drawn upon a bank for such labor, state who

deposited the money with which to pay such checks

;

if any other person than yourself, please give the

name of such person or persons?
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Answer: I deposited the money. No other per-

son.

Cross-interrogatory No. 19 : If you state that the

money was deposited by any other person or per-

sons than yourself, then please state what interest,

if any, such person [131—41] or persons had in

such transaction, if any. (b) was such person or

persons interested in the payment of such labor?

Answer: There is no other person has any in-

terest with me.

Cross-interrogatory No. 20. If in your answer to

direct interrogatory No. 7, you say that you ordered

a hydraulic plant to be shipped from San Fran-

cisco, Cal., to Bethel Alaska, state when you ordered

the same, and from whom you ordered it?

Answer: In the Spring of 1919 I ordered the

plant from Bethlehem Shipbuilding Company, San
Francisco, California, by wire from Chicago, Illi-

nois.

Cross-interrogatory No. 21 : State if you ordered

the same yourself, or whether or not the order was

placed with the Bethlehem Shipbuilding corpora-

tion, by someone else, and (b) if ordered by some-

one else, please state the name of such person or

persons.

Answer: It was ordered by me.

Cross-interrogatory No. 22 : What was the invoice

value of the hydraulic plant and machinery shipped

by the said Bethlehem Company to Bethel, and (b)

If you have such invoice, or a copy thereof, please

attach the same to this deposition.



132 John W. Feldcr et al.

(Deposition of H. W. Reeth.)

Answer: I think the invoice value of the hy-

draulic plant at San Francisco, California, was

fifteen hundred and forty-four dollars. I believe

I have the invoice at home at Akiak, if so, I will

send it down to be attached to deposition.

Cross-interrogatory No. 23: Who, if anyone,

paid the [132—42 J Bethlehem Company for

this machinery, and how was such payment made,

by check or otherwise.

Answer: Paid by two drafts, drawn by myself,

on myself, through the Scandinavian-American

Bank of Seattle, Washington.

Cross-interrogatory No. 24: If the said Bethle-

hem Company was paid by check for this machinery,

please state upon what bank the check was drawn,

and who signed the check?

Answer: No check was drawn. Paid by draft

as just stated.

Cross-interrogatory No. 25: State what portion

of this shipment was unloaded at the place called

"Supply Point" by you, on the Riglugalic River?

Please answer in detail.

Answer: All of the hydraulic plant was un-

loaded by me at "Supply Camp" on the Riglugalic

River.

Cross-interrogatory No. 26: Please state the in-

voice value of the portion of the said shipment so

unloaded at Supply Point aforesaid.

Answer: Approximately ten thousand dollars

cost landed.

Cross-interrogatory No. 27: How long did the
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said portion of such shipment remain at Supply

Point, and when were you apprised that it was in

danger of being washed away from there, if at all ?

Answer: It remained at "Supply Camp" until

removed by J. W. Felder and taken to Bethel in

the sunmier of 1921. I never was apprised that

it was in danger of being washed away.

Cross-interrogatory No. 28 : State when you were

apprised [133—43] of the fact that the plaintiffs

had taken this stuff from "supply point" if at all?

Answer: When I passed "Supply Camp" just

before New Year 1922, I learned J. W. Felder had

taken it when I arrived in Bethel two days later.

Cross-interrogatory No. 29: If you say that you

were informed that the plaintiffs had taken pos-

session of this plant, what, if anything did you

ever say to the plaintiffs about it, and what if any-

thing did you ever do about regaining possession

of it.

Answer: I told him he had no right to take the

plant. I also told him that I would be compelled

to take proceedings against him through the Courts.

I communicated with District Judge Cecil H. Clegg

and the Judge instructed the District Attorney to

investigate the matter and the District Attorney

took it up with U. S. Commissioner Bonham at

Bethel and I received instructions to file a com-

plaint against J. W. Felder for grand larceny and
I filed a complaint October 23, 1922, and J. W.
Felder had a hearing in February, 1923, and was
bound over to the Grand Jurv.
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(Deposition of H. W. Reeth.)

Cross-interrogatory No. 30: Did you ever try to

get this machinery or plant back from the plain-

tiffs?

Answer: Yes, but was unsuccessful in doing so.

Cross-interrogatory No. 31 : Did you ever replace

or try to replace the same with other hydraulic

plant or equipment?

Answer: Not yet but will as soon as possible in

the near future. [134—44]

Cross-interrogatory No. 32: Did you ever write

to or interview the persons who had theretofore

advanced money for this venture, to send up other

machinery or equipment to take the place of that

which had been taken away?

Answer: No, I never did.

Cross-interrogatory No. 33: Is it not a fact, Mr.

Reeth, that this ground at Golden Gate Falls was

absolutely worthless as a mining proposition, and

that it would not pay anyone to work it.

Answer: No, it is not a fact, under proper man-

agement the mine will pay.

Cross-interrogatory No. 34: Is it not a fact, that

nothing has since been done with this ground in

the way of mining, and it is now in the same con-

dition as when you left it in 1920.

Answer: Yes, it is a fact, for the reasons before

stated.

Cross-interrogatory No. 35: Is it not a fact that

this whole Golden Gate Palls mining venture was
promoted by you, and that these other people you
have named put up the money for it?
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(Deposition of II. W. Reeth.)

Answer: There is no promotion in this mining

venture. It is solely my j^rivate project.

Cross-interrogatory No. 36: Is it not a fact, Mr.

Reeth that these other people who put up money

for the venture were co-owners in the claims, ma-

chinery, equipment, and in everything else con-

nected with it.

Answer: No.

Cross-interrogatory No. 37: Is it not a fact that

you [135—45] never went near the plaintiffs to

see why they had taken the machinery, etc. away,

and is it not a fact that you knew that they had it ?

Answer : I did not know the machinery was gone

until I passed by "Supply Camp" just before New
Year 1922. I went to Mr. Felder's store and

talked the matter over with him and told him he

had no right to take the machinery and that as

soon as I got my financial business adjusted I

would pay the protested checks. On account of the

three thousand dollar check missing I was unable

to accomplish this.

Cross-interrogatory No. 38: Is it not a fact that

the plaintiffs sent word to you that this equipment

was in danger at Supply Point, and for you to

look after it and keep it from destruction and loss?

Answer: No.

Cross-interrogatory No. 39: When were you ap-

prised that the plaintiffs were trying to dispose of

this equipment.

Answer: I never knew the plaintiffs were trying

to dispose of the equipment until after it was sold.
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(Deposition of H. W. Reeth.)

Cross-interrogatory No. 40: Is it not a fact that

the plaintiffs notified you to come and take care

of the machinery, etc., and to pay the charges and

account you owed them.

Answer: No. [136—46]

Mr. PRATT.—That's all of Mr. Reeth 's deposi-

tion. Now I offer in evidence the first reply that

was filed. It is called "Reply." I don't think

there is any use in reading it.

The COURT.—Very well, it may be admitted if

there is no objection.

Mr. TAYLOR.—The plaintiffs object, if the

Court please.

The COURT.—Overruled.
(Reply referred to admitted in evidence, marked

Defendant's Exhibit 1, and made part of the record

herein.)

DEFENDANT'S EXHIBIT No. 1.

In the District Court for the Territory of Alaska,

Fourth Division.

No. 460-1.

JOHN W. FELDER, MAURICE A. GALE,
GEORGE SCHMIDT and ROBERT
GIERKE, Co-partners Doing Business as

FELDER, GALE and COMPANY,
Plaintiffs,

vs.

H. W. REETH,
Defendant.
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REPLY.

Come now the plaintiffs and for reply to the sec-

ond amended answer and counterclaim of the de-

fendant, alleges: [137-—i7]

1. That they have no knowledge or information

as to the matters alleged in paragTaj)li 1 therof,

and therefore deny the same.

2. They admit that the defendant caused a quan-

tity of hydraulic pipe and equipment to be un-

loaded at a point on the Rigugalic River in the

Kuskokwim Precinct, Fourth Division of Alaska,

but deny that the same was placed in a tent or under

any cover whatsoever, and further deny that any

person or persons were placed in charge thereof or

to watch or care for the same. Plaintiffs deny

each and every allegation contained in said para-

graph 2 of said 2d amended answer and counter-

claim, except as in this paragraph admitted.

3. Plaintiffs deny each and every allegation con-

tained in paragraph III thereof.

4. That as to paragraph IV, plaintiffs deny that

tlie sum of ten thousand dollars was or is a reasonable

or fair value of the said hydraulic pipe and equip-

ment mentioned in said paragraph, either at said

Rigugalic River or elsewhere, or that it was worth

any sum in excess of five hundred fifty dollars

either at said Rigugalic River or at any other place

in said Kuskokwim Precinct, and further deny

that they ever agreed to pay the defendant for said

pipe and equipment, either directly or by implica-

tion of law or in any manner whatsoever.
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5. Plaintiffs admit that the defendant was and

is the owner of the property mentioned in para-

graph V of said 2d amended answer and counter-

claim, but deny each and every other allegation con-

tained in said paragraph. [138—48]

6. Replying to paragraph VI thereof, plaintiffs

deny that there is now or ever was any amount

whatsoever due from plaintiffs to defendant.

7. They deny each and everey allegation con-

tained in paragraph VIII thereof.

And as a further reply to said second amended

answer and counterclaim, plaintiffs allege:

1. That from about the month of June, 1919, to

the month of July, 1920, the defendant was engaged

in mining at Golden Gate Falls on the Righgalic

River in the Kuskokwim Precinct, 4th Division of

Alaska.

2. That before entering upon such work, the de-

fendant came to plaintiff's store at Bethel, Alaska,

and desired credit from them ; that they should fur-

nish him with goods, merchandise and supplies to

enable him to carry on such work, and then and

there represented to plaintiffs that he had con-

siderable good and valuable mining ground at said

Golden Gate Falls and that he was desirous of

working and operating the same ; that he was about

to send outside and have shipped in a good and

sufficient hydraulic plant and equipment for such

operations and that he had sufficient available funds

in the Scandinavian American Bank at Seattle,

Washington; That he then and there offered the

said mining property and the hydraulic plant and
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equipment for such rredit, and then and there in-

formed plaintiffs that they would run no risk in

extending such ercdit and cashing his checks as

they would have ample security therefor in said

property and (H|uipment mentioned by him. [139

—

49]

3. That relying on such representations of the

defendant and upon such security so offered, plain-

tiffs thereupon agreed to extend such credit to

defendant and to cash his checks on said Seattle

Bank, and the defendant thereupon entered upon

his said mining operations, and employed ten men
or more to carry on the same. That plaintiffs fur-

nished and supplied defendant with all of the goods,

merchandise and supplies necessary to maintain his

camp at said Golden Gate Falls and to carry on his

said work thereat and cashed all of the checks given

by the defendant to his said employees for their

labor, the said checks being drawn on said Scan-

dinavian Bank at Seattle, Washington. That de-

fendant also gave plaintiffs certain checks on said

bank as part payment for said merchandise fur-

nished him. That each and all of said checks were

duly presented to said bank by plaintiffs and were

by said bank returned to plaintiffs, unpaid, for the

stated reason that the defendant did not have suffi-

cient funds in said bank to meet said checks or any

of them. That the merchandise so furnished and

the checks so issued by defendant are the same

identical items as those set forth and mentioned in

several causes of action in plaintiffs' complaint

herein.
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4. That as a result of the mining operations of

the defendant on the said mining ground, there was

not sufficient gold or other thing of value taken

therefrom to pay plaintiffs any part of their ac-

count against defendant. That the said mining

ground was and is valueless for mining purposes

and was abandoned by the defendant and allowed

to lapse under the laws requiring annual labor

thereon. That [140—50] said ground furnished

no security whatsoever for plaintiffs account. That

the defendant has never made any effort to pay the

plaintiffs for said supplies nor any part thereof,

nor to pay any of the said checks so drawn by him

and cashed by plaintiffs.

5. That during the early summer of 1920, the

defendant caused to be shipped from the outside

to Bethel, the whole of the property mentioned in

paragraph 2 and 5 of said 2d amended answer and

counterclaim; that he left at Bethel, the property

mentioned in said paragraph 5 ; that plaintiffs con-

sented that the hydraulic pipe and equipment be

shipped to Golden Gate Falls aforesaid, to be there

used by defendant in his mining operations. That

instead of taking said pipe and equipment to said

property, defendant caused the same to be unloaded

on the banks of the Rigugalic Biver about forty

miles from said Golden Gate Falls, and left the

same on the bank of said River, near the edge

thereof; uncovered and unprotected from and ex-

posed to the elements; that it remained in such

abandoned condition until the fall of the year

1921.
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6. That in the fall of the year 1921, plaintiffs

were informed that the Ri^iigalie Kiver was run-

ning very liigh, and was rapidly washing away the

bank thereof at the point where the said pipe and

equipment were located, and that unless prompt

action was taken to save the same, it would fall

into the river and be lost. That thereupon and at

considerable expense to themselves, plaintiffs sent

up a boat and men from Bethel to the place where

said pipe was located, and there found that the river

was very high, and was washing [141—51] the

bank from under said pipe and equipment. That

the plaintiffs considered said pipe and equipment

the only security they had for their account against

defendant, as aforesaid, and to save said property

from becoming a total loss, caused the same to be

transported back to Bethel. That they immediately

notified the defendant of their action and requested

him to come to Bethel and make settlement and

adjustment of the matters and things between them,

including the saving of said property. That de-

fendant ignored plaintiff's request and never came

near them nor did he ever thereafter communicate

with plaintiffs in any way. That the plaintiffs

kept said pipe and equipment at the disposal of the

defendant for over two years at Bethel aforesaid.

That during said time there w^as no call or demand

for the same, nor any opportunity to dispose of the

same until in the fall of the year 1923 when they

had a chance to dispose of the same for the sum

of five hundred fifty dollars. That after notifying

defendant, who never responded or came near plain-

tiffs, they disposed of said pipe and equipment to
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one Al. Walsh for said sum of $550.00 which said

sum was the full value of said property and all the

same was worth in said Kuskokwim Precinct. That

the amount realized from the sale of the said prop-

erty was placed to the credit of the defendant on

the books of plaintiff. That at no time since the

arrival of said property at Bethel, aforesaid, has

it had any value whatsoever, save and except a

speculative value, in said community or Precinct.

7. That all other property belonging to defendant

and known to plaintiffs, including the property men-

tioned [142—52] in paragraph 5 of said 2d amended

answer and counterclaim has been attached by the

United States Marshal under a writ of attachment

issued in this action, and is now in the possession

of the said Marshal pending the result of this

action.

WHEREFORE plaintiffs pray judgment against

the defendant as prayed for in their complaint, less

the amount of $550.00 received for said pipe and

equipment subsequently to the commencement of

this action.

ALBRECHT and TAYLOR,
Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,

Fourth Division,—ss.

John W. Felder, being first duly sworn on oath,

says: I am one of the plaintiffs in the above-en-

titled action; that I have read the foregoing reply

and know the contents thereof, and that the same

is true as I verily believe.

JOHN W. FELDER.



vs. n. W. Reeth. 143

Subscribed and sworn to before me this 21st day

of December, 1925.

F. C. WISEMAN,
Notary Public in anrl for Alaska.

My commission expires Jan. 17, 1927.

Received copy of foregoing reply this 15th day

of February, 1926.

LOUIS K. PRATT,
Attorney for Deft. [143—53]

(Endorsed: No. 2889. Def. Exhibit 1. Felder et

al.. Plaintiff, vs. H. W. Reeth, Defendant. Lodged

Feb. 16, 1926. Robt. W. Taylor Clerk. By E. A.

Tonseth, Deputy. Filed in the District Court, Ter-

ritory of x\laska, 4th Div. Mar. 8, 1926, Robt. W.
Taylor, Clerk. By E. J. Stier, Deputy.)

Mr. PRATT.—The value of this paper is to show

that the taking of this machinery and hydraulic

plant was very closely connected with the contract

and transaction with Reeth getting credit.

Amongst other things, they claimed even to have a

lien of some kind, some equitable lien. I want to

call the Court's attention to their very significant

statement that they consented to Mr Reeth taking

this machinery up the river. But there is another

statement I want to call the Court's attention to

now and that's this fifth paragraph. (Reading.)

^'5. That during the early sunmier of 1920, the

defendant caused to be shipped from the outside

to Bethel, the whole of the property mentioned in

paragraphs 2 and 5 of said 2d amended answer

and counterclaim; that he left at Bethel, the prop-
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erty mentioned in said paragraph 5 ; that plaintiffs

consented that the hydraulic pipe and equipment

be shipped to Golden Gate Falls aforesaid, to be

there used by defendant in his mining operations."

Now there was a bunch of other machinery, a part

of the same hydraulic plant. They admit that he

owned those articles, a pretty strong circumstance

against the plaintiffs, it seems to me. In order to

meet the claim that Mr. Reeth was [144—54]

a mere promoter and didn't order this machinery

and didn't pay for it himself and didn't own it, I

offer a telegram from the Bethlehem Shipbuilding

Company addressed to him at San Francisco, Cali-

fornia.

Mr. TAYLOR.—To which we object as incom-

petent, irrelevant and immaterial.

Mr. PRATT.—It shows the negotiations had be-

tween him as an individual and the company.

Mr. TAYLOR.—We don't contend but what he

had some negotiations at all.

The COURT.—Is there anything set up in the

reply about who was the owner of this property?

Mr. PRATT.—Yes, there is.

The COURT.—I mean the reply to the third

amended answer and counterclaim.

Mr. PRATT.—Oh, yes.

The COURT.—If it is in issue, it may be admit-

ted and the objection overruled.

Mr. TAYLOR.—Note an exception.

The COURT.—Exception allowed.

(Telegram referred to received in evidence^

marked Defendant's Exhibit 2 and made part of

the record herein.)
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DEFENDANT'S EXHIBIT No. 2.

WESTERN UNION TELEGRAM.
A188SF 10 1919 Apr 26 AM 10 36

FY San Francisco Calif 1026A 26 [145—55]
H. W. Reeth

Care Scandinavian Bank Seattle Wash
Your wire April twenty fifth bills lading mailed

twenty fourth.

BETHLEHEM SHIP BLDG CORPN LTD.

(Endorsed: No. 2889. Def. Exhibit II. Felder

Gale et al., Plaintiff, vs. H. W. Reeth, Defendant.

Filed in the District Court, Territory of Alaska,

4th Div. Sep. 3, 1931. Rob't W. Taylor, Clerk.

E. A. Tonseth, Deputy.)

Mr. PRATT.—I want to call the Court's attention

to this telegram. (Defendant's Exhibit 2 handed

to Court.) Now here is a letter dated February

24th, 1919, addressed to Mr. Reeth at Chicago and

another letter on the same line dated February

25th, 1920, addressed to Mr. Reeth at Bethel. There

is a list of articles given in that letter and it shows

there was another shipment. I don't know whether

that letter mentions that. I know the boat didn't

run late enough in the fall of 1919 to get it up there

and it came up the next spring. A part of that

stuff came there in 1920 all right. That letter

seems to follow that telegram. I offer that as the

next exhibit.

Mr. TAYLOR.—I would like to see it. (Letter

referred to handed to Mr. Taylor.)
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Mr. PEATT.—It is just quoting the prices on

pipe to Mr. Reeth. He had a fire there in his

cabin, I understand, and everything seems to be

kind of scorched. [146—56]

Mr. TAYLOR.—We object to it as incompetent,

irrelevant and immaterial.

The COURT.—Overruled. It may be admitted.

(Letter referred to received in evidence, marked

Defendant's Exhibit III and made a part of the

record herein.)

DEFENDANT'S EXHIBIT No. 3.

BETHLEHEM SHIPBUILDING CORPORA-
TION, LTD.

Union Plant.

J. J. TYNAN,
General Manager.

San Francisco, Feb. 24, 1919.

Mr. H. W. Reeth,

2720 South 60th Court,

Chicago, 111.

Dear Sir:

Your telegram of the 22d addressed to the Risdon

Iron Works has been received, we having purchased

the business, good will, etc., of that company about

seven years ago.

In regard to price on unriveted pipe with rivets

for same, made out of #16 gauge steel plate,

punched, formed and nested for shipment, we are

pleased to quote you as follows

:
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8'' 83^ per ft.

ICr 1.02 per ft.

12'' 1.18 per ft.

Discount on the above pipe—10%.

In regard to prices on giants we quote you tlie

sum of $175.00 each for the No. 2 giant, without

deflector— [147—57] deflectors cost $40.00 each.

On 8" gate valves with companion flanges, gas-

kets and bolts, we are pleased to quote you the sum
of $70.00 each.

All prices are F. O. B. our Works, and we could

make shipment in thirty days from receipt of order.

Trusting we may receive your valued commands

to proceed with this work, we are,

Yours very truly,

BETHLEHEM SHIPBUILDING COR-
PORATION, LTD.

By GEO. L. HURST,
Manager Dredging Department.

GLH/S.

(Endorsed: No. 2889. Def. Exhibit III. Fel-

der et al., Plaintiff, vs. H. W. Reeth, Defendant.

Filed in the District Court, Territory of Alaska,

4th Div. Sep. 3, 1931. Robt. W. Taylor, Clerk.

E. A. Tonseth, Deputy.)

Mr. PRATT.—I'll read that letter. (Defend-

ant's Exhibit 3 read to the court.) I now offer this

letter in evidence as our next exhibit.

Mr. TAYLOR.—We object to it for the same rea-

son.

The COURT.—Overruled. It may be admitted.

Air. TAYLOR.—Exception.
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The COURT.—Exception allowed.

Letter referred to received in evidence, marked

Defendant's Exhibit IV and made a part of the

record herein.) [148—58]

DEFENDANT'S EXHIBIT No. 4.

BETHLEHEM SHIPBUILDING CORPORA-
TION, LTD.

Union Plant,

San Francisco.

Arnold Foster,

Assistant Treasurer.

February 25, 1920.

Mr. H. W. Reeth,

Bethel, Alaska.

Dear Sir:

We are in receipt of your communication of

November 14th, and regret that the riveting ma-

chine was not taken on the last steamer. We have

notified the Steamship Company that this is to go

on the first steamer, and feel sure that it will arrive

in good order and meet with your expectations.

In regard to your previous order for pipe fit-

tings and giants, in your letter of March 31st you

asked us to quote on some additional material to

that on which we had already quoted and to include

freight to Seattle. In our wire to you of April

7th we quoted you the sum of $1,544.00 F. o. b.

steamer San Francisco, as we could not find out

the exact amount of the freight. If it will be of

any use to you our estimate was made up as fol-

lows :
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600 ft. 12" pipe

400 ft. 10'' pipo ) $1,153.80

200 ft. 8" pipe

3 8'' 90 (leg. elbows )

3 10'' 90 (leg. elbows ) 140.20

1 12" to 10" reducer )

1 10" to 8" outlet )

[149—59]

2 No. 1 giants 250.00

$1,544.00

(Memorandum written

in ink

:

2 Deflectors 80.00

1,624.00)

(Memorandum written in pencil 1955

1045

3000

BETHLEHEM SHIPBUILDING CORPO-
RATION, LTD.

H. W. Reeth,

Page 2

Regarding discount, our terms are always net.

We trust you will have a very successful year.

We regret to report that we have had a very dry

winter here and all our mining interests are going

to suffer very materially.

We notice that in remitting with your letter of

November 14th vou omitted the amount of |5.00
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for marine insurance, and we trust you will send

us a check for this at your convenience.

Yours very truly,

A. FOSTER,
Assistant Treasurer.

(Endorsed: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep. 3, 1931. Rob't W.
Taylor, Clerk. By E. A. Tonseth, Deputy. No.

C889. Del Exhibit IV. Felder et al.. Plaintiff,

vs. H. W. Reeth, Defendant.) [150—60]

Mr. PRATT.—Now this is a letter of October

29th, 1919, explaining how it come there was part

of that plant that didn't get up there until the

following Spring.

Mr. TAYLOR.—The same objection.

The COURT.—The same ruling. It may be ad-

mitted.

Mr. TAYLOR.—Exception.
The COURT.—Exception allowed.

(Letter referred to received in evidence, marked

Defendant's Exhibit V and made a part of the

record herein.)
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DEFENDANT'S EXHIBIT No. 5.

BETHLEHEM SHIPBUILDING CORPORA-
TION, LTD.

Union Plant,

San Francisco.

J. J. Tynan,

General Manager.

Oct. 29, 1919.

Mr. H. W. Reeth,

Bethel, Alaska.

Dear Sir:

Your letter of June 20th ordering riveting and

punching stake arrived August 19th, and was ship-

ped on the steamer "Senator" sailing from here

September 13th.

We are in receipt of a letter from the Pacific

Steamship Co. stating this is now held up in

Seattle, the steamer service to Bethel being dis-

continued for the season. We have asked them to

hold this order in storage for you and forward

same in the spring. [151—61]

We sincerely regret this delay, and are at a loss

to understand why it took so long for your letter

to reach us.

Yours very truly,

BETHLEHEM SHIPBUILDING CORP.,

LTD.

By GEO. L. HURST,
Manager Dredging Department.

GLH/S.

(Endorsed: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep. 3, 1931. Rob't W.
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Taylor, Clerk. By E. A. Tonseth, Deputy. No.

2889. Def. Exhibit V. Felder et al., Plaintiff, vs.

H. W. Reeth, Defendant.)

Mr. PRATT.—I now offer in evidence the re-

ceipt of the steamship company to Mr. Reeth for

$1417.50 for transportation on the steamer Bender

for ten adults and one boy. This bears directly

upon the question of value to him. He has shown

that he had twelve hundred acres of mining ground.

He has shown that he ordered a hydraulic plant

to work that ground. He has shown what he did

to prepare the ground for hydraulic mining. Now
this fits right in with all that and shows that he

took ten men and a boy up there, as shown in his

deposition, to work that ground. This is to show

that he carried ten men and a boy from Seattle

up there to work that mining ground.

Mr. TAYLOR.—We object to it as incompetent,

irrelevant and immaterial. [152—62]

The COURT.—Objection overruled.

Mr. PRATT.—That was a part of the prepara-

tions for his mining operations and it bears di-

rectly, I think, upon the question of value, the

value to him, undoubtedly, under the circumstances,

that ought to be fixed. The Court of Appeals

have acknowledged that that is a proper consider-

ation and measure in a case of tort.

Mr. TAYLOR.—Here is the language of the

Circuit Court on that particular point. (Read-

ing:) " 'The general rule for the measure of dam-

ages for the destruction or conversion of person-

alty is the market value of the property at the time
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and place of the conversion, if it has such vahie.

But if the property has no market vahie at the

time and place of conversion, either because of its

limited production, or because it is of such a nature

that there can be no general demand for it, and it

is more particularly valuable to the owner than

anyone else, then it may be estimated with ref-

erence to its value to him.' This is made clearer

by the findings of the court above quoted, where the

court held that 'the unlawful and oppressive con-

version' resulted in compelling the abandonment

of the appellee's mining operations, and that 'the

value to him was $8,000 because of the use to

which he could have put it.' Assuming that this

is a proper measure of damages in a suit for con-

version under the peculiar circumstances found by

the Court, it does not follow that the appellee is

entitled to recover that amount upon his counter-

claim in which he waived the tort. It must [153

—

63] be evident that, by consenting to the taking of

his property and treating the taking as a sale by him,

he cannot in justice or m law count upon the

special value to him of the use of property which

he thus declares he no longer intends to use. A^^nle

the pleadings superseded by amendment no longer

bind the parties, it appears from the appellant's

sworn statement of his counterclaim in his first

answer that the total cost to him of the hydraulic

plant was $3,000. Thus, in so far as appears from

the record here, the property could have been re-

placed at the point where it was converted for

$3,000."



154 Jolin W. Feldcr et al.

The COURT.—I overruled the objection. It

may be admitted.

Mr. TAYLOR.—Exception.
The COURT.—Exception allowed.

(Receipt referred to received in evidence, marked

Defendant's Exhibit VI and made a part of the

record herein.)

DEFENDANT'S EXHIBIT No. 6.

May 6th, 1919.

RECEIVED of Mr. H. W. Reeth Fourteen Hun-

dred Seventeen Dollars Fifty Cents—Transporta-

tion of Schr. Bender Bros, for 10 adults & 1 boy.

Paid in full.

$1417.50/100

By cheque No. 30.

KUSKOKWIM FISHING & TRANSPOR-
TATION CO.

By LOUIS KNAFLUR,
President. [154—64]

(Endorsed: No. 2889. Def. Exhibit VI. Felder

et al., Plaintiffs, vs. H. W. Reeth, Defendant.

Filed in the District Court. Territory of Alaska,

4th Div. Sep. 3, 1931. Rob't W. Taylor, Clerk,

By E. A. Tonseth, Deputy.)

Mr. PRATT.—I would like to be sworn.



vs. 11. W. Rceth. 155

DEPOSITION OF LOUIS K. PRATT, FOR
DP]FENDANT.

LOUIS K. PRATT, called as a witness in behalf

of the defendant, being first duly sworn, testified

as follows:

Direct examination.

Mr. PRATT.—I was Mr. Reeth's attorney in

this matter in the start. When he first employed

me he had an inventory of that hydraulic plant,

of each of the items. I carried it with mc—I got

it there at Flat and I carried it up here with me
and when the time came when I had to prepare

an answer and counterclaim, why, of course, I used

that inventory. I had it copied into the first

answer and counterclaim that I filed for Mr. Reeth

in this case and it shows $3,000.00 that he expended

on that machinery and equipment. Now I see in

his deposition he says he can't find it. He thinks

maybe it was at Akiak and probably said it might

have been burned in the fire he had up there, but any-

how, he didn't have it. Of course I have never

had it, but I did have it on the start and I had it

copied into [155—65] that first answer and

counterclaim, and those figures are correct, that is,

I mean correct according to the inventory. Now
the papers I introduced there set down some of

the articles and give the price. I think it only

amounts to $1500.00 or 11600.00, something like

that, but it was more than that. The $3,000.00

figure is correct. That 's all I want to say.
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Mr. TAYLOR.—No cross-examination.

(Witness excused.)

Mr. PRATT.—I will rest at this time.

The COURT.—Defendant rests.

Mr. TAYLOR.—At this time, if the Court please,

the plaintiffs move for judgment for the reason

that the testimony offered by the defendant does

not sustain any cause of action sufficient to con-

stitute a counterclaim against the plaintiffs' com-

plaint or any part thereof.

(Argument.)

The COURT.—Plaintiffs' motion for judgment

may be denied.

Mr. TAYLOR.—Note an exception.

The COURT.—Exception allowed.

At this time an adjournment was taken until

10:00 A. M. of Friday, September 4, 1931. [156—

66]

MORNING SESSION.

Friday, September 4th, 1931, 10:00 A. M.

Mr. TAYLOR.—If the Court please, at this

time the plaintiffs wish to introduce in evidence

the original answer and counterclaim of the defend-

ant. I have a certified copy.

The COURT.—If there is no objection it may be

admitted.

Mr. PRATT.—I don't know what it is intended

to prove but I have no objection.

(Answer and counterclaim referred to received in

evidence, marked Plaintiffs' Exhibit "E" and made
a part of the record herein.)
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PLAINTIFFS' EXHIBIT "E."

In the Districi Court for the Territory of Alaska,

Fourth Judicial Division.

Filed in the District Court, Territory of Alaska,

4th Div. Aug-. 4, 1924. Rob't W. Taylor, Clerk.

By E. J. Stier, Deputy.**********
No. 460-1.

JOHN W. FEEDER, MAURICE A. GALE,
GEORGE SCHMIDT and ROBERT
GIERKE, Co-partners, Doing Business as

FEEDER GALE AND COMPANY,
Plaintiffs,

vs.

H. W. REETH,
Defendant. [157—67]

ANSWER AND COUNTERCLAIM.

The defendant, for his answer and counterclaim

to all of the twenty-eight causes of action set fortli

in the complaint of the plaintiffs, except the twenty-

seventh cause of action, alleges and states:

I.

That for several years last past the defendant

has been engaged in mining at a point called Golden

Gate Falls, on the Riglugalic River, a tributary of

the Kuskokwim River, and about one hundred

miles up the Kuskokwim and Riglugalic Rivers
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from Bethel; that to enable him to successfully

carry on his mining operations at the said Golden

Gate Falls it was necessary for him to purchase

and have hydraulic mining machinery, and in view

of that in the year 1919 he purchased from the

Bethlehem Shipbuilding Corporation, Ltd., of San

Francisco, California, a hydraulic mining outfit,

of which the following is a description with the

price paid for the different articles, to wit

:

600 ft. 12'^ pipe)

400 ft. 10'' pipe)

200 ft. 8" pipe) $1,153.80

3 8'' 90 deg. elbows)

3 10'' 90 deg. elbows)

1 12" to 10" reducer )

1 10" to 8" outlet) 140.20

2 No. 1. giants 250.00

2 Reflectors 80.00

1 Stationery Fairbanks-Morse 3 Horse

Power gasoline engine 125.00

1 Twenty fee Grawel elevator 150 . CO

[158—68]

5 Wheelbarrows ) 40 . 00

6 Tops or baskets)

2 Bars of % i^ch drill steel 116.00

Total $1,955.00

which various sums of money he paid to the selling

company in full for said machinery and equipment

;

that thereafter, and in the summer of 1920, said

selling company shipped said machinery and equip-

ment to the defendant in Alaska, delivering the
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same to him at j>('thcl, and from that point defend-

ant started to convey the said machinery and equip-

ment to his mining camp at Golden Gate Falls,

but by reason of lack of water in the said Riglu-

galic River he was compelled to, and did, cache the

same at an Indian village on the said river which

he has called, and will call in this answer, *

' Sufjply

Camp," which is about fifty miles down the said

river from Golden Gate Falls and about forth miles

up the Kuskokwim and Riglugalic River from

Bethel; that he placed said machinery and equip-

ment at said "Supply Camp" in a tent, which fully

protected them from the weather, and placed

watchmen in care thereof; that it was impossible

for him to move said machinery to his mining plant

during the season of 1919, 1920 and 1921 by reason

of low water in said Riglugalic River, and in con-

sequence the said mining machinery and equipment

remained at the said "Supply Camp"; that the

defendant was compelled to, and did in fact, pay

out of his own moneys for freight on the said min-

ing machinery and equipment as follows

:

Freight charges from San Francisco to

Seattle $ 130.00

Freight charges from Seattle to Bethel . . . 390 . 00

[159—69]

Freight charges from Bethel to said ''Sup-

ply Camp" 525.00

Total freight charges $1,045.00

making a total expenditure by him on account of

said machinery and equipment and freight of

$3,000.00.
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II.

That at some time during the summer of 1921 the

plaintiffs, without the knowledge or consent of the

defendant, wrongfully and unlawfully went to the

said "Supply Camp" and took possession of all of

said mining machinery and equipment and trans-

ported the same down the said rivers to Bethel,

and thereafter converted all of the same to their

own use and benefit, sold part or all thereof, and

thereby deprived this defendant of his possession

and use and benefit of the whole thereof.

III.

That defendant elects to waive the tort involved

in the said unlawful taking and conversion of said

property and to rely upon an implied contract upon

the part of the plaintiffs, created by the law, to pay

him the said sum of $3,000.00 for said machinery

and equipment, the same being the amount expended

by him therefor by the time it reached the "Supply

Camp"; that the said plaintiffs, by reason of the

premises, impliedly agreed, and in law did agree,

to pay him the said sum of $3,000.00 for the said

machinery and equipment.

IV.

That in the summer of 1921 this defendant was

the owner of the following described machinery

which was located [160—70] at Bethel, Alaska,

upon which he had paid the sum of $50.00, to wit

:

12 Riv. & punch stakes.

That during the summer of 1921 the plaintiffs

wrongfully and unlawfully converted the last de-
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scribed machiiKTy to tlieir own use and wliolly de-

prived him of possession or use or benefit thereof;

that he chooses to and does waive the tort com-

mitted by plaintiffs with reference to said last de-

scribed machinery and will rely upon tlieir implied

promise to repay him the said $50.(X) which he had

paid toward the purchase price thereof; that by

reason of the premises the plaintiffs agreed to pay

him the said $50.00.

V.

That the plaintiffs have never paid this defend-

ant any part of the said sum of $3,000.00 and the

further sum of $50.00, and the said amounts, to-

gether with eight per cent per annum interest

thereon from the 1st day of July, 1921, are now due

to him from the plaintiffs and are wholly unpaid.

The defendant, for a counterclaim to the twenty-

seventh cause of action stated in the complaint,

which has reference to a labor bill of one August

Berg for $922.00, alleges and states:

I.

That in the month of July, 1920, he was the owner

of a gasoline launch called the ''Virgingia" and a

poling boat belonging with said gasoline launch,

the said gasoline launch being of the value of

$1,100.00 and the poling boat [161—71] $150.00;

that on July 3, 1920, he leased the said gasoline

launch and poling boat to W. A. Munk, August

Berg and A. J. Holmlund, and at that time ad-

vanced to the parties last mentioned one hundred

gallons of gasoline of the value of $90.00, which
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they agreed to pay for; that the said August Berg

mentioned in the said lease is the same August

Berg that is referred to in the said twenty-seventh

cause of action in the plaintiffs' complaint; that by

the terms of said lease the said three men last

named were to operate the said gasoline launch and

poling boat in the carrying of freight and passen-

gers on the Kuskokwim River and its tributaries,

and were to share equally with the defendant in the

profits of said enterprise; that afterwards, and in

the winter of 1921 and 1922, the said W. A. Munk,

August Berg and A. J. Holmlund wrongfully and

unlawfully converted the said gasoline launch, pol-

ing boat and 100 gallons of gasoline to their own

use and deprived this defendant of his possession

and use and benefit thereof; that this defendant

chooses and does waive the tort and the wrong com-

mitted by them with reference to the said launch

and boat and the hundred gallons of gasoline fur-

nished with the said launch and boat, and relies

upon the implied promise upon their part to pay

him the said sums of money on account thereof;

that by reason of the premises the said three per-

sons named above as lessees, and especially said

August Berg, severally agreed to pay him for said

launch and boat and gasoline the sum of $1340.00;

which said amount, together with eight per cent per

annum interest from the 1st day of March, 1922,

is due and owing defendant from the said August

Berg and has never been paid, or any part of it.

[162—72]

WHEREFORE, the defendant prays the judg-

ment of this court.
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First: That the said sum of $3,050.00 be set off

and coiinterflaimed as against claims made by plain-

tiffs in all of tlieir causes of action other than the

twenty-seventh.

Second: That the plaintiffs take nothing on ac-

count of their cause of action number twenty-seven,

involving a labor bill of the said August Berg.

Third: That the plaintiffs have judgment upon

their causes of action other than the twenty-seventh

for the sum of $1430.65, with the interest thereon,

as claimed ])y plaintiffs in their complaint.

LOUIS K. PRATT,
Attorney for Defendant.

United States of America,

Territory of Alaska.

H. W. Reeth, being first duly sworn, on oath

says : That I am the defendant in the al)ove-entitled

cause, that I have read the foregoing answer and

counterclaim, know the contents thereof, and that

the same is true as I verily believe.

H. W. REETH.

Subscribed and sworn to before me this 4th day

of August, 1924.

[Seal] LOUIS K. PRATT,
Notary Public for Alaska.

My commission expires June 25th, 1928.

Service of the foregoing answer and counter-

claim [163—73] accepted this 4 day of August,

1924.

ALBRECHT & TAYLOR,
Attorneys for Plaintiffs.
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Certified copy.

United States of America,

4th Division District of Alaska,—ss.

I, Rob't W. Taylor, Clerk of the United States

District Court in and for the 4th Division District

of Alaska, do hereby certify that the annexed and

foregoing is a true and full copy of the original

answer and counterclaim is cause No. 460-1 (2889)

entitled, John W. Felder, et al., Plaintiffs, vs. H.

W. Reeth, Defendant, now remaining among the

records of the said court in my ofi&ce.

IN TESTIMONY WHEREOF, I have hereunto

subscribed my name and affixed the seal of the afore-

said court at Fairbanks, Alaska, this 3 day of Sep-

tember, A. D. 1931.

[Seal] ROB'T W. TAYLOR,
Clerk.

By E. A. Tonseth,

Deputy Clerk.

(Endorsed: No. 2889. Pltf. Exhibit "E." Fel-

der et al.. Plaintiff, vs. Reeth, Defendant. Filed

in the District Court, Territory of Alaska, 4th Div.

Sep. 4, 1931. Rob't W. Taylor, Clerk. E. A. Ton-

seth, Deputy.)

Mr TAYLOR.—We also wish at this time to

introduce the deposition of Mr. John W. Felder,

taken on stipulation [164—74] which is attached

to it.
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DEPOSITION OF JOHN W. FET.DER, FOR
PLAINTIFFS (IN REBUTTAL).

Deposition of JOHN W. FELDER, called as a

witness in behalf of the plaintiffs, being first duly

sworn, testified as follows:

Direct Examination.

(By ALBRECHT & TAYLOR.)
(Mr. TAYLOR reading:)

Interrogatory No. 1 : State your name, occupa-

tion and residence.

Answer: John W. Felder, merchant, Dillingham,

Alaska.

Interrogatory No. 2 : How long have you lived in

Alaska, and where have you generally resided

therein.

Answer: Twenty years at Bethel, Alaska.

Interrogatory No. 3: Do you know the defendant,

H. W. Reeth, and if you do, state how long you have

known him.

Answer: Yes, known of him for 20 years and

knew him personally for 10 years.

Interrogatory No. 4: If you say you knew him

during the years 1919, 1920 and 1921, please state

what business he was engaged in during said time.

Answer: I understood he was a prospector.

Interrogatory No. 5: If you say he was engaged

in prospecting and mining, state where and in what

locality he was so engaged.

Answer: Golden Gate Falls on the Riglugalic

River, Kuskokwim [165—75] district, Alaska.
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(Deposition of John W. Felder.)

Interrogatory No. 6: Are you familiar with the

locality known as Golden Gate Falls on the Riglu-

galic River, a tributary of Kuskokwim River in

Alaska ?

Answer: No.

Interrogatory No. 7: Are you familiar with the

ground in such locality where the said H. W. Reeth

was engaged in prospecting and mining during the

years 1919 and 1920.

Answer: I know of it through what others have

said about it.

Interrogatory No. 8: If you know, please state

to what extent the said ground has been prospected

or mined for gold since the year 1918, and when

and by whom such work has been carried on, if at

all, since the year 1918.

Answer : I do not know to what extent.

Interrogatory No. 9: If you know, please state

if the defendant worked on said ground during the

years 1919, 1920 and 1921, in his own behalf, or was

he interested therein with any other person or per-

sons, as partner, agent or otherwise?

Answer : He worked the ground during that time,

but as I understood it was for a syndicate who did

the prospecting.

Mr. PRATT.—I move to strike out that part of

the answer about what he understood. It ain't the

statement of any fact. "But I understood it was

for a syndicate who did the [166—76] pros-

pecting." That is just a mere conclusion and not
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(Dciposition of John W. Felder.)

the statement of any fact and I move to strike tliat

language out of tliat answer.

The COURT.—It may be stricken.

Mr. TAYLOR.—Note an exception.

The COURT.—Exception allowed.

Interrogatory No. 10: If you say he was inter-

ested with any other person or persons in such work,

and if you know, please state the nature of the re-

lations of such person or persons with the defend-

ant, also give the name of such person or persons.

Answer: This syndicate

—

Mr. PRATT.— (Interrupting.) There is an an-

swer that's pure hearsay and I don't suppose I

can reach it until the answer is read and I can

move to strike it out.

Mr. TAYLOR.—The question is, "if you know."

Answer: This syndicate was headed by a man
named George Glass of Atlanta, Ga. As told to

me, by Mr. Glass, that the syndicate was furnishing

the capital for prospecting and that they were to

have the controlling interest.

Mr. PRATT.—I move to strike that entire an-

swer out as pure hearsay.

Mr. TAYLOR.—It is based upon the information

given him by the man who claimed to be the head of

that syndicate.

The COURT.—It may be stricken. [167—77]

Mr. TAYLOR.—Note an exception.

The COURT.—Exception allowed.

Interrogatory No. 11: If you know, please state

if, during the years 1919 and 1920, the defendant
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(Deposition of John W. Felder.)

shipped or caused to be shipped into the Kus-

kokwim country in Alaska, any hydraulic pipe or

mining equipment, and of what did the same con-

sist?

Answer: The syndicate did, and it consisted of

Hydraulic pipe and equipment for Hydraulic min-

ing including a gear chain water lift.

Mr. PRATT.—I move to strike out that lan-

guage, "the syndicate did." He has no knowledge

of any syndicate. He said a man by the name of

Glass claimed to be the head of some syndicate, but

Glass ain't connected with this case and it is hear-

say.

The COURT.—He doesn't say that that is hear-

say.

Mr. PRATT.—He says the syndicate did.

The COURT.—Objection overruled.

Interrogatory No. 12: If you know, please state

what disposition was made of such pipe or equip-

ment by the said defendant after the same arrived

at Bethel, Alaska.

Answer: A portion was taken part way up the

Riglugalic River and cached on the bank.

Interrogatory No. 13: If you say that a portion

of such shipment was unloaded and left at Bethel,

Alaska, and if you know, please state what portion

of such shipment was left at Bethel.

Answer: A rivetting machine was left on the

Moravian Mission dock at Bethel, Alaska. [168

—

78]

Interrogatory No. 14: If you say that a portion



vs. If. W. Reeth. 169

(Deposition of John W. Felder.)

of such shipment was sent up river and unloaded

on the bank of the Ri^hi^alic River, x^^^'^^e state

when the Sfxme was so forwarded and unloaded on

said River bank.

Answer: In the Spring of 1919.

Interrogatory No. 15: If you know, please state

how long such pipe and equipment remained on

the bank of the said Riglugalic River.

Answer: For over a year.

Interrogatory No. 16: If you know, please state

if any of said pipe or equipment ever placed on

on said mining ground at Golden Gate Falls by

or for said defendant. Answer: No.

Interrogatory No. 17: Do you know of any

reason, either from lack of water in the river, or

from or by any other cause or reason, why such

pipe or equipment could not have been placed at

Golden Gate Falls.

Answer: Know of no reason why it could not

have been placed at Golden Gate Falls.

Interrogatory No. 18: If you know, please state

if any of this pipe or equipment was removed from

the bank of the said Riglugalic River, and by whom

it was moved or taken away.

Answer: It was to Bethel, Alaska, by men hired

by me.

Interrogatory No. 19: If you say you removed

any of said pipe or equipment or caused the same

to be removed from the said bank of said Riglu-

galic River, please state in detail what part or
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(Deposition of John W. Felder.)

portion of such pipe or equipment you removed,

and why you removed the same. [169—79]

Answer: I removed about 1100 feet of Hydraulic

pipe and the gear chain water lift, some wheel-

barrows and a gas engine, because the river was
undercutting the bank and it was impossible to

send word to Reeth, and thought only possible way
to save pipe was by removing as some had already

fallen into river.

Interrogatory No. 20: To what place did you

remove it. Answer: To Bethel, Alaska.

Interrogatory No. 21: State how long such pipe

and equipment remained in your possession there-

after. Answer: About fifteen months.

Interrogatory No. 22: State what you did, if

anything, in the way of apprising or notifying the

defendant of your possession of said property.

Answer: I notified the defendant at the first op-

portunity that I had the pipe in my possession and

why I removed it.

Interrogatory No. 23: Why reply, if any, did

you receive from the defendant, in response to

your notice.

Answer: I received no reply.

Interrogatory No. 24: State if the defendant

made any demand or call on you for the return of

said property.

Answer : He made no demand nor call on me for

the property.

Interrogatory No. 25: What did you eventually

do with the said property?
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(Deposition of John W. Folder.)

Answer: I sold \yAYi of the property, the balance

is still in warehouse at Bethel.

Interrogatory No. 26: If you say you sold said

property, state if the same was sold at public or

private sale. [170—80]

Answer: At private sale.

Interrogatory No. 27 : What, if anything, did you

do in the way of advertising said property for sale ?

Answer: I tried all parties who were interested.

Interrogatory No. 28 : To whom did you sell said

property, and how much did you receive from him

for it. Answer: To Al Walsh for $550.00.

Interrogatory No. 29: If you know, please state

if the property you sold had any market value,

either at the place from which you took it, or

anywhere else in the Kuskokwim River country,

at the time you removed it, or subsequently thereto

up to the time you sold it.

Answer: Had no value as no demand for any

such hydraulic pipe at either place because this

was a knock down pipe and badly rusted, which

made it almost impossible for anyone without the

proper equipment to put it together for use.

Hydraulic pipe is generally sent to this country

set up or riveted together.

Interrogatory No. 30: If you know, state what

was the reasonable value of the pipe and equip-

ment removed by you from the bank of the Rig-

lugalic River, (a) at the place of removal; (b) at

Bethel, Alaska; (c) at any other place on the Kus-

kokwim or Riglugalic River; at the time of such

removal or subsequently thereto.
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(Deposition of John W. Felder.)

Answer: (a) Nothing, (b) At whatever you can

get for it. (c) At whatever you could get for it.

Interrogatory No. 31: State if you received the

highest price obtainable for said property, and if

it had a greater value at any time herein men-

tioned on said [171—81] Kuskokwim or Rig-

lugalic River.

Answer: Received highest price obtainable any-

where in Kuskokwim country and it never had any

greater value.

Interrogatory No. 32 : State what disposition you

made of the proceeds of such sale.

Answer: Credited to Reeth's account.

Interrogatory No. 33: If there is anything more

that you desire to say pertaining to said pipe and

its removal and sale by you, please state the same

fully.

Answer : It is claimed there was 1200 feet, I took

only about 1100 feet. Al Walsh, who purchases

the pipe stated that had the pipe been rivetted, as

is usually the pipe is shipped to Alaska, it would

have been worth double the amount he paid for it.

Cross-examination.

(By Mr. PRATT.)
(Mr. TAYLOR reading:)

Cross-interrogatory No. 1: Is it not true Mr.

Felder that in 1919 H. W. Reeth, the defendant,

had been mining and prospecting at Golden Gate

Falls on the Riglugalic river, a tributary of the

Kuskokwim River, in Alaska, and had by that time
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acquired title to contiguous placer mining claims

at that point which he was engaged in preparing

for open cut hydraulic mining and to that end had

ordered a hydraulic plant from the manufacturers

at San Francisco, California, and that you were

aware of all this in 1919 when you advanced him
credit?

Mr. TAYLOR.—We object to the interrogatory,

if the Court please, for the reason that it is

[172—82] incompetent, irrelevant and immaterial

and is based upon an idea of damages In tort.

The COURT.—Overruled.

Mr. TAYLOR.—Note an exception.

The COURT.—Exception allowed.

Answer: I knew nothing except what Mr. Reeth

told me.

Cross-interrogatory No. 2: Were you ever per-

sonally on the defendant's placer mining ground

at Golden Gate Falls and if so when and how long

did you remain there. Answer: Never there.

Cross-interrogatory No. 3 : Is it not true that you

never at any time were at Golden Gate Falls on the

Riglugalic river and that all that you know about

the defendant's mining operations there was furn-

ished you by what other people said about it?

Answer: Yes it is true, and my knowledge was

derived from what Reeth and others told me.

Cross-interrogatory No. 4: If you have stated

that the defendant H. W. Reeth received a hy-

draulic mining plant from the manufacturers at

Bethel, Alaska, in 1920 then please state what part
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of that plant was taken by him up the Kuskokwim

and Riglugalic Rivers and put on the bank of the

river at Supply Camp and what part was left at

Bethel, if any, and what became of the parts that

were left at Bethel.

Answer: He took it all up the river, except the

rivetting machine, which was left at the Moravian

Mission dock for over a year.

Cross-interrogatory No. 5: Is it not true Mr.

Felder that [173—83] when the hydraulic plant

consigned to the defendant reached Bethel in 1920

you consented with him that he might remove it

to his mining ground at Golden Gate Falls on the

Riglugalic river?

Answer: I consented to nothing, neither was my
consent asked.

Cross-interrogatory No. 6: Will you please state

whether you ever at any time notified the defendant,

H. W. Reeth, of the water conditions prevailing at

Supply Camp on the Riglugalic River in the year

1921 with reference to the danger to his hydraulic

plant at Supply Camp and the danger of its being

washed into the river and whether you ever at any

time notified him of your intention of sending a

boat up from Bethel and removing it from Supply

Camp to Bethel?

Mr. TAYLOR.—To which we object, if the Court

please, as incompetent, irrelevant and immaterial.

The COURT.—Objection overruled.

Mr. TAYLOR.—Note an exception.

The COURT.—Exception allowed.
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Answer: No, because I did not know his where-

abouts, and if I did I would not have had the time.

It was my understanding that he had abandoned

the pipe, because the syndicate, prospecting the

ground, informed me that they would never move

the pipe to the ground.

Cross-interrogatory No. 7: Now, Mr. Felder, is

it not true that at a former trial of this action at

Bethel you were a witness in your own behalf and

testified [174—84] orally as to all matters con-

nected with the case and that your testimony was

taken in shorthand by the court reporter?

Mr. TAYLOR.—We object to that as incomjje-

tent, irrelevant and immaterial.

The COURT.—Overruled.
Mr. TAYLOR.—Note an exception.

The COURT.—Exception allowed.

Answer: I did not testify to all matters, as there

was no attorney there, and there was much I did

not testify to.

Mr. TAYLOR.—That closes the interrogatories.

The plaintiffs rest, if the Court please.

The COURT.—Plaintiffs rest.

Whereupon plaintiffs' case in rebuttal was closed.

Mr. PRATT.—I want the other depositions.

Mr. TAYLOR.—Were there any more depo-

sitions taken in this case?

Mr. PRATT.—Yes.
Mr. TAYLOR.—Not in this case. That was in

the last case.
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Mr. PRATT.—It was taken in the case. [175—

85]

Mr. PRATT.—This is the deposition of John

Froskland, a witness on behalf of the plaintiffs.

DEPOSITION OF JOHN FROSKLAND (IN

REBUTTAL).

Deposition of JOHN FROSKLAND.

Galled as a witness m behalf ef the defendants

being fe^ d«l¥ sw^om, testified as follow^s

:

[C. H.

C, Judge.]

Direct Examination.

(By ALBRECHT & TAYLOR.)

(Mr. PRATT reading:)

Interrogatory No. 1: State your name, age, occu-

pation or business and place of residence.

Answer: John Froskland; age 39; occupation,

civil engineer, 470 Vine St., Glendale, California.

Interrogatory No. 2: Did you ever reside in the

Kuskokwim Precinct, in the Fourth Judicial Divi-

sion of Alaska *? If you say you did, please state

when and how long you resided there and what

business you were then engaged in.

Answer: Yes, off and on for two years.

Interrogatory No. 3: Do you know the plaintiffs

John W. Felder and his partners doing business

as Felder, Gale and Company, and where and how

long have you known them?

Answer: Yes, I have known him since 1919.
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Interrogatory No. 4: Do you know the defend-

ant, H. W. Reeth, and did you know him during

the years 1919, 1920 and 1921; if you say you did,

please state wliere and what business he was en-

gaged in at that time.

Answer: Yes, apparently engaged in prospecting

for gold [176—86] or other minerals.

Interrogatory No. 5: If you state that the de-

fendant was then engaged in mining, please state

in what locality, and if he was so engaged in his

own behalf, or in connection with any other per-

son, firm or corporation, either as partner, manager,

employee or otherwise, giving the names of such

persons if known to you.

Answer: Mr. H. W. Reeth was engaged in pros-

pecting and mining on the Kiseralik River at a

place called Golden Gate Falls. I do not know
whether he was associated with anybody or not.

Interrogatory No. 6: If you know, please state

if the said defendant shipped, or caused to be

shipped into said Kuskokwim Precinct, Alaska, any

liydraulic pipe and equipment during the years

1919 or 1920, if you say he did, please state when

said shipment was made, and in what locality or

jilace was the same unloaded and discharged from

the river steamer.

Answer: I know that some hydraulic pipe and

mining equipment were shipped in and placed on

the bank of the Kiseralik River some forty miles

below the Golden Gate Falls. I heard that they

belonged to Mr. Reeth. When it was unloaded or

placed there 1 do not know.
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Interrogatory No. 7: Please state if you are

familiar with the locality where said pipe and

equipment were unloaded, and if you say you are,

please describe such locality, with reference to

wharfage, warehouse or other facilities for taking

care of or protecting shipments or goods from

exposure to the elements. [177—87]

Answer: Yes I am familiar with the loc-ility

where the said pipe and equipment were unloaded.

There were no wharfs, no warehouses, no facilities

for taking care of the shipment with the exception

of an old tent which was erected on a frame cover-

ing the equipment.

Interrogatory No. 8: State when you first saw

this pipe and equipment, and how frequently you

saw the same after it was unloaded from the said

river steamer.

Answer : I do not remember the date when I first

saw it. I think it was some time in the winter

1919^20. I saw it a number of times on my trips

up and down the Kiseralik Valley, 1919, 1920 and

1921.

Mr. PRATT.—He evidently means the Rigugalic

Valley.

Interrogatory No. 9 : If you know, please state if

this pipe and equipment was ever placed in a tent

or under any covering after being unloaded from

said steamer at said place, and if at any time you

ever saw the defendant or any other person repre-

senting him in charge of or taking care of «uch

pipe or equipment.
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Answer: Yes, it was placed under a tent on a

frame. I never saw anybody in charge or taking

care of the equipment, at the place where it was

located.

Interrogatory No. 10: State if there were any

buildings, tents, or other structures or places of

business or habitation at or near the place wiiere

said pipe and equipment were unloaded from said

steamer, and what and how far distant therefrom

was the nearest settlement or habitation. [178

—

88]

Answer: There were no buildings or habitations

on the north side of the river where there equip-

ment was located. On the south side of the river,

however, was an Indian Village between half of a

mile and a mile distant from the equipment. This

village is only inhabited during two or three months

in summer.

Interrogatory No. 11: If you know, please state

about how far back from the edge of the river bank

was this pipe and equipment placed or piled v/hen

unloaded from the steamer.

Answer: At least thirty feet, maybe fifty feet.

Interrogatory No. 12 : If you know, please state if

this pipe and equipment was ever removed by the

the defendant from the place where the same was

placed when unloaded from the steamer, and what,

if anything, did the said defendant W. H. Reeth

ever do with said pipe and equipment with refer-

ence to taking possession of it or cai'ing for it or

removing or other\\ise making use of it after the

same was unloaded from said river steamer.
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Answer: I do not know whether Mr. Reeth ever

removed the equipment from the location where it

was first placed after unloading. Mr. Reeth, to my
knowledge, never did anything with the pipe and

equipment with reference to taking possession of

it or caring for it or removing or making use of it.

Interrogatory No. 13 : Were you in 1920 and 1921

familiar with the general conditions of the river

and country in the locality where the said pipe and

equipment were unloaded from said steamer, with

reference to the [179—89] nature and composi-

tion of the river bank, whether of solid rock, sand,

gravel or other material; the distance from the top

to the bottom of said bank; if said bank sloping or

perpendicular or overhanging; the /nearness of the

river to said bank ; the swiftness of the current and

depth of the river, and do you now remember those

conditions as they then existed?

Answer: Yes, I was in 1920 and 1921 somewhat

familiar with the general conditions of the river

and country in question. The river bank was com-

posed of glacial muck with some sain in streaks.

Mr. PRATT.—I suppose he means ^'sand" but

it reads ''sain," "s-a-i-n."

(Continuing.) The distance from the top to bot-

tom of the bank at low water would be between fif-

teen and twenty feet. The bank was somewhat

sloping. In the month of August, 1921, the river

was in flood and cutting the banks making it per-

pendicular and only about a foot of the bank was

above the water.
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Interrogatory No. 14: If you say you were famil-

iar with such conditions and now remember the

same, please state, if you can, (1) the nature of said

river bank, whether of rock, sand, j^ravel or other

material; (2) the distance from the top of the bank

to the river; (3) If said bank was sloping, per-

pendicular or overhanging; (4) The swiftness of

the current of the river and if said river flowed

against the said bank and what, if any, effect it had

on the said river bank.

Answer: The river bank was composed of glacial

muck with [180—90] some streaks of sand. The

bank, originally sloping, was gradually becoming

perpendicular or even overhanging due to the

flooded condition of the river and the swiftness of

the current, which was undercutting the bank.

The current was very swift and aimed directly on

the bank upon which the equipment was located,

causing the bank to fall into the river rapidly.

Interrogatory No. 15: State when you last saw

said pipe and equipment on said River Bank, and

w^hat was its position at that time with reference

to being near the edge of the bank, and was any

person or persons near it or in charge of or look-

ing after the same; also state if said pipe and

equipment had been moved or disturbed by any per-

son from the place where it was originally placed

or piled when first unloaded from said steamer.

Answer: I saw it last, I think, in the month of

Augiist, 1921. I can't say how many feet the

equipment was from the edge of the river. It ap-

peared to mo at that time, that the equipment was
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in great danger of falling into the river, judging

by the rapid rate the river was undermining the

bank. I cannot say whether or not the equipment

had been moved or disturbed since it was unloaded

on the bank.

Interrogatory No. 16: State what change, if any,

the river had made in the river bank at said place,

between the time you first saw the pipe and equip-

ment on said bank and the last time you saw it

there. Also state if you saw or observed these

changes taking place and [181—91] state what

you saw in that respect, and when.

Answer: When I first saw the equipment it ap-

peared to be in a place of safety, on a high bank

fifteen or twenty feet from the edge. When I last

saw it, the flooded river was within a foot of the

top of the bank, and the swift current was rapidly

undermining and cutting away towards the equip-

ment. I saw these changes taking place some time

in August, 1921.

Interrogatory No. 17: From your own observa-

tions and knowledge of conditions at that time and

place, if you know, please state if the said pipe and

equipment were in imminent danger of being pre-

cipitated into the river, and about what length of

time would elapse under conditions then transpir-

ing, before the same would be so precipitated.

Mr. PRATT.—I want to object to that as call-

ing for an opinion on the subject. It is opinion

evidence and looks to me like it is mere guesswork.

Mr. TAYLOR.—He is an engineer, if the Court

please.
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The COURT.—He may answer. Objection over-

ruled.

Answer: Yes, in my estimation the pipe and

equipment were in imminent danger of being per-

cipitated into the river and if the river had contin-

ued in its flooded condition for another twenty

hours or so the equipment would have been lost in

the river.

Interrogatory No. 18: State what you did with

reference to notifying any person or persons of the

threatened [182—92] danger to said pipe and

equipment. Whom did you notify, if anyone, and

what was the substance of such notification.

Answer: Passing Mr. Reeth 's place at Golden

Gate Falls I notified him of the condition of the

equipment. I also wi'ote a note to Mr. Felder in

Bethel, describing the condition of the pipe and

equipment, asking him if he was interested in sav-

ing it. This note was sent mth a native boy.

Interrogatory No. 19: Did you see the defendant

H. W. Reeth thereafter in 1921 and did you have

any conversation with him regarding the said pipe

and equipment; if so, please give the date of such

conversation, who were present and the nature and

substance thereof.

Answer: Yes, I notified Mr. Reeth. I don't re-

member the date and don't remember if anybody

was present except Mr. Reeth and myself. Al-

though I emphasized the dangerous position of the

pipe and equipment, Mr. Reeth did not seem to

share my anxiety.

Interrogatory No. 20: State what, if any, expe-
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rience you have had as a prospector and miner, and

what, if any, such experience you have had in

Alaska, and in the said Kuskokwim Precinct, and

if you are generally familiar with mining condi-

tions in such Precinct as they existed in the years

1919, 1920 and 1921.

Answer: Yes, I prospected and mined off and on

for fourteen years in Alaska, never, however, in

the Kuskokwim Precinct. Yes, in 1919, 1920 and

1921 I was familiar in a general way with mining

conditions in the Kuskokwim [183—93] Pre-

cinct.

Interrogatory No. 21 : Did you ever mine, work or

prospect on or near the claims owned and operated

by the defendant H. W Reeth near Golden Gate

Falls on the Rigugalic River in said Kuskokwim
Precinct, and if you know, please state whether or

not the said claims or any of them had during said

years 1919, 1920 or 1921, or have subsequently de-

veloped any known values as a paying mine, or of

known values sufficient to warrant the placing

thereon of such hydraulic pipe and equipment as

was shipped in by the said defendant as aforesaid.

Answer: No, I never worked, mined or prospec-

ted anywhere in the Kuskokwim Precinct. Mr.

Reeth 's claims located near the Golden Gate Falls

on the Kiseralik River during the years 1919, 1920

and 1921, to my knowledge, had developed no

known values as a paying mine, and didn't at that

time warrant the placing of equipment or machin-

ery of any kind for development work.
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Interrogatory No. 22 : From your general knowl-

edge of mining conditions in said Kuskokwim Pre-

cinct, at said time and su})se(iuently, do you know,

and if you can, please state if such hydraulic pipe

and equipment had any market value in said Pre-

cinct during the years 1919, 1920 and 1921, or sub-

sequently thereto; and if you know and can so

state, please give the reasonable value of such pipe

and equipment at the place where the same was un-

loaded by said steamer, during the years [184—94]

mentioned.

Answer: I would sa}^ that the pipe and equipment,

located where it w^as, had a very little or no market

value at the time in question. I am entirely unable

to place any valuation on it.

Interrogatory No. 23: If there is anything else

that you know and have not stated, and now desire

to say, regarding the said pipe and equipment, with

reference to its dangerous position and Mr. Reeth's

knowledge thereof, and your actions in regard

thereto, please state the same fully.

Answer : I have nothing more to say.

Cross-examination.

(By Mr. PRATT.)

(Mr. PRATT reading:)

Cross-interrogatory No. 1: You have been ii-^ked

in the direct interrogatories as to wiiether, during

the years 1919, 1920 and 1921, you saw certain hy-

draulic pipe and equipment belonging to Mr. Reeth

on the bank of some river in the Kuskokwim couu-



186 John W. Feldcr et al.

(Deposition of John Froskland.)

try in Alaska, and if you have answered that you

did then please state the name of the river, and if

on the Riglugalic River, the point on said river be-

low Golden Gate Falls that you saw it, whether you

were traveling by boat and whether you left the

boat and went up on to the bank and examined the

pipe and equipment, and if you did this more than

once give the dates of your visits to that locality,

[185—^95] and also please state whether you had

any personal interest that would cause you to take

particular notice.

Answer: Yes, I left my boat to go on the bank

and examine the machinery in question. I had no

personal interest that caused me to take particular

notice.

Cross-interrogatory No. 2: If you have testified

that you saw the pipe and equipment laying on the

bank of the Riglugalic River then please state if it

is not true that you also saw heavy and expensive

mining machinery such as giants, reflectors, gravel

elevator and a 3 h. p. stationary Fairbanks-Morse

gasoline engine laying on the bank with the pipe

and other mining equipment mentioned by you.

Answer: Yes. I saw this heavy and expensive

machinery on the bank of the Kiseralik River.

Cross-interrogatory No. 3 : Is it not true that there

was or had been a tent over this machinery and that

there was an Indian Village, or at least an Indian

family or families, living in the vicinity of this

point on the Riglugalic River?

Answer: Yes, I saw a tent over the machinery

and there was an Indian Village in the vicinity of
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the equipment. At the time the machinery was in

danger of falling- into the river, tliis village was not

inhabited.

Cross-interrogatory No. 4: i)o you know of your

own knowledge when this mining machinery and

equipment was removed from the place where it

had been cached by Mr. Reeth, and who removed it,

and if you say you do then [186—96] please

state all you know about it, and in particular de-

scribe the relation of the river to the machinery

and whether it was in danger of falling into the

river at or shortly before it was taken away from

there by the plaintiffs.

Answer: I was told by several persons that Mr.

Felder has responded to my note and has caused

the machinery to be moved to a place of safety. I

do not know when this removal took place.

Cross-interrogatory No. 5: Mr. Froskland, if the

defendant, Mr. Eeeth, had about 1200 acres of

placer mining ground ready for hydraulic mining

operations at Golden Gate Falls, 40 miles up the

Riglugalic River from the point where his mining

machinery and equipment was unloaded, then is it

not true that it would have been worth to him in

the neighborhood of $10,000.00 under the conditions

then existing, but if you deny that it would Jiave

been of that value to him then state what, in your

opinion, it would have been worth to him at the

time and place, considering all the circmnstances

then present and known to him.

Mr. TAYLOR.—To which plaintiffs object as in-
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competent, irrelevant and immaterial and calling

for a conclusion.

The COURT.—Overruled.

Mr. TAYLOR.—Note an exception.

The COURT.—Exception allowed.

Answer: In my opinion the pipe and equipment

had very little or no value in the location where it

was. [187—97]

Mr. PRATT.—That's all of John Froskland's

deposition. I will now read the deposition of Rob-

ert Egsak taken on behalf of the x)laintiffs.

DEPOSITION OF ROBERT EGSAK (IN RE-
BUTTAL).

Deposition of ROBERT EGSAK.

Called a^ a witness m behalf el the defendant,

being fet dttly sworn, testified as follow^s

:

[C. H.

C. Judge.]

Direct Examination.

(By ALBRECHT & TAYLOR.)
(Mr. PRATT reading:)

Interrogatory No. 1 : State your name, age, occu-

pation and place of residence.

Answer: Robert Egsak. Forty-six years old.

Place of residence, Akiak, Alaska.

Interrogatory No. 2: How long have you Jived

there ?

Answer: All my life.

Interrogatory No. 3 : Do you know John W. Felder

and his partners doing business as Felder, Gale and
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Co.? Did you know John W. F('I(1<t (luiinij; tho

years 1919, 1920 and 1921 t

Answer: Yes. Yes.

Interrogatory No. 4: Do you know H. W. Reeth,

the above-named defendant?

Answer: Yes.

Interrogatory No. 5: State if dui-ing the year

1921 you were employed by Mr. Felder at Bethel,

Alaska, to go up the Kuskokwim River to the Rigu-

galic River and [188—98] thence up that river

after some hydraulic pipe and equipment; if you

say you were, please state the circumstances lead-

ing up to that employment.

Answer: Yes. I was hired by Mr. Felder to go

up to move the pipe back from the river bank.

Interrogatory No. 6 : If you say you accepted said

employment, state where you went from Bethel,

Alaska, and where you found the said pipe and

equipment.

Answer: I went up the Rigulalic River by boat

and found the pipe and machinery very close to the

river edge on the bank and in immediate danger

of falling in.

Interrogatory No. 7: State if said pipe and

equipment was in any warehouse, or upon any

wharf, or in any building, or under cover of any

kind, or was it in any way protected from the

elements.

Answer: Out in the open unprotected from the

weather.

Interrogatory No. 8: If you say the said pipe
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and equipment was situated on the bank of a river,

please state its position with reference to being

near the edge of said bank, or overhanging the

same.

Answer: Very near the edge and in danger of

falling in any time.

Interrogatory No. 9 : State if such bank was per-

pendicular or sloping ? Was there any beach there,

or did the river flow into or against said river

bank'? Also, if you know, please state how deep

was the river at such place and how swift the cur-

rent there at that time.

Answer: Perpendicular, and the river had cut

in under the bank. No beach. The river was flow-

ing against the [189—99] bank. Eight or ten

feet deep. The river at this point flows about

eight miles per hour.

Interrogatory No. 10: Did you see the defendant

Reeth, or any other person in charge of or looking

after said pipe or equipment, at that time, other

than the members of your own party.

Answer: Saw no one.

Interrogatory No. 11: From your own observa-

tions and from your knowledge of the conditions

existing at said time and place, please state, if you

know, whether or not the said pipe and equipment

was in any danger of being precipitated into the

river ; if you say there was such danger, please state

the reason. Please answer fully.

Answer : There was great danger of the pipe and

machinery falling into the river at almost any time
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because the river was underTninin^ the bank dancjer-

oiisly.

Interrogatory No. 12: If you know of any other

matter or thing pertaining to such pipe and equip-

ment, the condition thereof, and its removal from

such place or of the knowledge or consent of the

said defendant to such removal, please state the

same fully.

Answer: No. Nothing more than that I wish to

state that I was hired to move the pipe and ma-

chinery back from the river bank. I moved it back

about thirty-five feet to where I thought it was safe.

[190—100]

Cross-examination.

(By Mr. PRATT.)
(Mr. PRATT reading:)

Cross-interrogatory No. 1: If you have stated

that in the Summer of 1921, under employment of

John W. Felder, one of the plaintiffs, you went

from Bethel up the Kuskokwim River and thence

up the Riglugalic River after some mining ma-

chinery and equipment, then please state who was

the owner of said machinery and equipment, and

what, if anything, Mr. Felder told you as to who

was the owner thereof, and also if it is not true

that there was a 3 h. p. Fairbanks-Morse gasoline

engine, a gravel elevator, two giants and about

1200 feet of hydraulic pipe making up a part of

the mining machinery and equipment that you

have testified about.

Answer: H. W. Reeth was the owner of the pipe.



192 John W. Feldcr et al.

(Deposition of Robert Egsak.)

All I saw was some pipe which I was hired to

move back from the river's edge.

Cross-interrogatory No. 2: How far back from

the edge of the bank was said machinery and equip-

ment at the time you helped remove it, and also

state in this connection how far back from the

water's edge it was when removed.

Answer: The pipe was just a few feet from the

river bank but the river had cut in under the bank

from two to twelve feet.

Cross-interrogatory No. 3: Is it not true that

there was an Indian village in the vicinity of the

place where [191—101] said machinery and

equipment was cached on the Riglugalic River?

If you say there was not then is it not true that In-

dian families or an Indian family had their place

of abode in that locality *?

Answer: There was an Indian village about a

mile up on the other side of the river, I think that

there was someone there at that time.

Mr. PRATT.—That's all of that one. I will

read the deposition now of Tony Sumi. He puts

the same interrogatories to Tony Sumi that he put

to Robert Egsak.

DEPOSITION OF TONY SUMI (IN REBUT-
TAL).

Deposition of TONY SUMI.

Called fts a witness m behalf el the defendant,

being fe* duty sworn, testified as follows

:

[C. H.

C. Judge.]
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Direct Examination,

(By ALBRECHT & TAYLOR.)
(Mr. PRATT reading:)

Interrogatory No. 1 : State your name, age, occu-

pation and place of residence.

Answer: My name is Tony Sumi. My age is

forty-five years. My place of residence is Tiiliik-

sak, Alaska. My occupation is freighting, wood

cutter, general laborer, and fur-trading business

up to 1927.

Interrogatory No. 2: How long have you lived

there. [192—102]

Answer : I have lived at Tuluksak fourteen years.

Interrogatory No. 3: Do you know John W.
Felder and his partners doing business as Felder,

Gale and Co. Did you know John W. Felder dur-

ing the years 1919, 1920 and 1921.

Answer: I know personally John W. Felder,

George Schmidt and Robert Gierke who were doing

business as Felder, Gale and Company. I knew

John W. Felder during the years of 1919, 1920, and

1921.

Interrogatory No. 4: Do you know H. W. Reeth,

the above-named defendant.

Answer: I know Mr. Reeth the above-named

defendant having met him in Bethel two or three

times.

Interrogatory No. 5: State if during the year

1921 you were employed by Mr. Felder at Bethel,

Alaska, to go up the Kuskokwim River to the

Rigugalic River and thence up that river after
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some hydraulic pipe and equipment; if you say

you were, please state the circumstances leading

up to that employment.

Answer: I was employed by Mr. J. W. Felder

during the year 1921 to go up the Kuskokwim
River to the Rigugalic River and thence up that

river after some hydraulic pipe and mining equip-

ment. There were no circiunstances leading up to

my being employed by Felder; other than that per-

haps he employed me because I had the best equip-

ment to bring the machinery down river to Bethel.

I used a scow.

Interrogatory No. 6: If you say you accepted

said employment, state where you went from Bethel,

Alaska, and [193—103] where you found the said

pipe and equipment.

Answer: I went up the Kuskokwim River thence

up the Riglugalic River about tourty miles to where

I found the machinery on the bank of the river.

Interrogatory No. 7: State if said pipe and

equipment was in any warehouse, or upon any

wharf, or in any building, or under cover of any

kind, or was it in any way protected from the ele-

ments.

Answer: The machinery was not protected from

the elements in any way. It was not on any wharf

or in any warehouse or in any shelter of any kind.

Interrogatory No. 8 : If you say the said pipe and

equipment was situated on the bank of a river,

please state its position with reference to being

near the edge of said bank, or overhanging the same.
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Answer: The ecjuipment was scattered all over

the bank from about four feet of the edge of the

bank to about twelve feet back. This bank was

about eight feet high and the water was about

eight feet deep and with a swift current of about

six miles which had undermined it probably two

feet which caused the edge of the bank to extend

out over the water about two feet.

Interrogatory No. 9 : State if such bank was per-

pendicular or sloping? Was there any beach there,

or did the river flow into or against said river

bank? Also, if you know, please state how deep

was the river at such place and how swift the cur-

rent there at that time.

Answer: The bank was perpendicular to the

point of where it was undermined by the water.

There was not any [194—104] l^each. The river

flowed against the said bank. The water was about

eight feet deep and the current at the time I re-

moved the machinery was running about six miles.

Interrogatory No. 10: Did you see the defend-

ant Reeth, or any other person in charge of or look-

ing after said pipe or equipment, at that time, other

than the members of your own party.

Answer: I did not see the defendant Mr. Reeth

or any other person in charge of or looking after

said pipe or mining equipment, at the time. The

only persons I saw were those of my own party.

Interrogatory No. 11: From your own observa-

tions and from your knowledge of the conditions

existing at said time and place, please state, if you
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know, whether or not the said pipe and equipment

was in any danger of being precipitated into the

river ; if you say there was such danger, please state

the reason. Please answer fully.

Answer : The pipe and machinery were in danger

of being washed into the river as the bank it was

piled on was being undermined by the swift current.

Interrogatory No. 12: If you know of any other

matter or thing pertaining to such pipe and equip-

ment, the condition thereof, and its removal from

such place or of the knowledge or consent of the

said defendant to such removal, please state the

same fully.

Answer: This is all that I can remember in this

matter pertaining to this pipe and equipment. I

knew nothing of Mr. Reeth's wishes in the matter.

[195—105]

Cross-examination.

(By Mr. PRATT.)
(Mr. PRATT reading:)

Cross-interrogatory No. 1: If you have stated

that in the Summer of 1921, under employment of

John W. Felder, one of the plaintiffs, you went

from Bethel up the Kuskokwim River and thence

up the Riglugalic River after some mining machin-

ery and equipment, then please state who was the

owner of said machinery and equipment, and what,

if anything, Mr. Felder told you as to who was the

owner thereof, and also if it is not true that there

was a 3 h. p. Fairbanks-Morse gasoline engine, a

gravel elevator, two giants and about 1200 feet of
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liydraulic pipe making up a part of the mining

machinery and equipment that you have testified

about.

Answer: I have stated that in tlic summer of

1921 that J. W. Felder employed me to go up the

Kuskokwim River and then thence up the Righi-

galic River after some machinery and equipment

that Mr. Felder said belonged to Mr. Reeth. I

do not know who the machinery belonged to. Mr.

Felder told me it was a hydraulic outfit and in-

cluded one Fairbanks-Morse Gasoline engine. Act-

ing vmder Felders orders I brought down to Bethel

a gravel elevator, two giants, around 1200 feet of

hydraulic pipe, a small case of rivets, some wheel-

barrows, and a three horse power gasoline engine.

The engine was in a case and I did not examine it

to see what make of engine it was. [196—106]

Cross-interrogatory No. 2: How far back from

the edge of the bank was said machinery and equip-

ment at the time you helped remove it, and also

state in this connection how far back from the

waters edge it was when removed.

Answer: At the time I helped remove the

machinery it was about four feet back from the

edge of the top of the bank, and scattered back to

about twelve feet. This bank was overhanging the

water about two feet The water was about eight

feet deep, and there was a swift current, about six

mile current, which was washing the bank out.

The bank was about eight feet high.

Cross-interrogatory No. 3: Is it not true that
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there was an Indian village in the vicinity of the

place where said machinery and equipment was

cached on the Riglugalic River? If you say there

was not then is it not true that Indian families or

an Indian family had their place of abode in that

locality %

Answer: There was no Indian village or caches

or cabins of any kind where this machinery was

found. I saw no one while removing the machin-

ery, and I did not see any signs of anyone or family

having lived there in the locality.

Mr. PRATT.—That's all.

The COURT.—Does the defendant rest?

Mr. PRATT.—Defendant rests. [197—107]

The COURT.—Defendant rests. Both sides rest.

Whereupon defendant rests his case in rebuttal.

At this time the trial of this cause was continued

until 10:00 A. M. of Tuesday, September 29th, 1931.

MORNING SESSION.

Tuesday, September 29th, 1931, 10:00 A. M.

Mr. TAYLOR.—If the Court please, before pro-

ceeding with the argument of the case, I would

ask the Court's indulgence to reopen the case for

the purpose of introducing in evidence the second

amended answer of the defendant for the purpose

of showing the theory of the case under which it

has gone previously, and to show that the tort has

previously been waived and the case proceeded on

the contract. I would say, if the Court please,

that with the turn that the case took, I fully ex-
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pected tlie Court to sustain my objection to the

third amended answer, which he did not, and for

that reason I inadvertently overlooked introducing

that second amended answer in evidence, and I

would ask the privilege of introducing it now.

Mr. PRATT.—I would think that would be a

part of the record.

The COURT.—I think the case may be reopened

for the purpose [198—108] stated.

Mr. PRATT—Did the Court say it will be al-

lowed ?

The COURT—Yes
Mr PRATT.—Well, I want the Court to under-

stand that I clearly don't object to it. I don't want

to object to it. I was thinking it was already a

part of the record anyhow.

Mr. TAYLOR.—At this time I offer in evidence

the second amended answer of the defendant on

which the case was tried at the last trial, which is

to be marked as an exhibit, and I ask leave to sub-

stitute a certified copy.

The COURT.—Very well.

(Second amended answer referred to received in

evidence, marked Plaintiffs' Exhibit 'T," and

made a part of the record herein.)
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PLAINTIFFS' EXHIBIT "F."

No. 460-1.

In the District Court for the Territory of Alaska

Fourth Judicial Division.**********
JOHN W. FELDER, MAURICE A. GALE,

GEORGE SCHMIDT and ROBERT
GIERKE, Copartners, Doing Business as

FELDER, GALE and COMPANY,
Plaintiffs,

vs. [199—109]

H. W. REETH,
Defendant.**********

SECOND AMENDED ANSWER AND COUN-
TERCLAIM.

The defendant, for his second amended answer

and counterclaim to all the twenty-eight causes

of action set forth in the complaint of the plain-

tiffs, alleges and states:

I.

That prior to the year 1919 the defendant went

to a point called Golden Gate Falls, on the Riglu-

galic River, a tributary of the Kuskokwim River,

about 90 miles up the Kuskokwim and Riglugalic

Rivers from Bethel, Fourth Judicial Division, Ter-

ritory of Alaska, and engaged in mining, and to

that end commenced acquiring, by location and pur-

chase, mining claims at Golden Gate Falls, on the

said Riglugalic River, and its tributaries; that up
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to 1919 defendant had located and acquired title

to about 1200 acres of placer mining ground at said

point, all of wliich was contiguous mining ground.

II.

That to enable him to successfully carry on his

mining operations at the said Golden Gate Falls it

was necessary for him to purchase and have hydrau-

lic mining machinery, and in view of that in the

year 1919 he purchased from the Bethlehem Ship-

building Corporation, Ltd., of San Francisco, Cali-

fornia, and acquired the title to a hydraulic [200

—

110] mining plant, of which the following is a

description

:

600 ft. 12'' pipe

400 ft. 10" pipe

200 ft. 8" pipe

3 8'' 90 deg. elbows

3 10'' 90 deg. elbows

1 12" to 10" reducer

1 10" to 8" outlet

2 No. 1 giants

2 Reflectors

1 Stationery Fairbanks-Morse 3-Horsepower gas-

oline engine

1 Twenty feet Grawel elevator

5 Wheelbarrows

6 Tops of baskets

2 Bars of % inch drill steel.

That thereafter, and in the summer of \290. said

selling company shipped said machinery and equip-

ment to the defendant in Alaska, delivering the

same to him at Bethel, and from that point defend-
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ant started to convey the said machinery and equip-

ment to his min^ camp at Golden Gate Falls, but

by reason of lack of water in the said Riglugalic

River and transportation facilities thereon he was

compelled to, and did, cache the same at an Indian

village on the said river which he has called, and

will call in this answer, "Supply Camp," which is

about 40 miles down the said river from Golden

Gate Falls and about 50 miles up the Kuskokwim

and Riglugalic River from Bethel; that he placed

said machinery and equipment at said "Supply

Camp" in a tent, which fully protected them from

the weather, and placed watchmen in care thereof;

that it was impossible for him to move said machin-

ery to his mining plant during the seasons of 1919,

1920 and 1921 by reason of low water in said Rig-

lugalic River, and in consequence the said mining

machinery and equipment remained at the said

"Supply Camp"; that the defendant was compelled

to, and did in fact, pay [201—111] out of his own

moneys for freight on the said mining machinery

and equipment as follows :

Freight charges from San Francisco to

Seattle $ 130.00

Freight charges from Seattle to Bethel. . . . 390.00

Freight charges from Bethel to said "Sup-

ply Camp" 525.00

Total freight charges $1045.00

That under the conditions then existing at said

Golden Gate Falls and "Supply Camp" the said

mining machinery and equipment was reasonably
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worth to defendant and were of the vahie to him

of $10,000.00.

TIL

That at some time diirinj:^ the summer of 1921

the plaintiffs, without the knowledge or consent of

the defendant, wrongfully and unlawfully went to

the said "Supply Camp" and took possession of all

of said mining machinery and equipment and trans-

ported the same down the said rivers to Bethel, and

thereafter converted all of the same to their own

use and benefit, sold part or all thereof, and thereby

deprived this defendant of his possession and use

and benefit of the whole' thereof.

IV.

That defendant elects to waive the tort involved

in the said unlawful taking and conversion of said

property and to rely upon an implied contract upon

the part of the plaintiffs, created by the law, to pay

him the said sum of $10,000.00 for said machinery

and equipment, the same being the reasonable value

therefor by the time it reached the [202—112]

*' Supply Camp"; that the said plaintiffs, by reason

of the premises, impliedly agreed, and in law did

agree, to pay him the said sum of $10,000.00 for

the said machinery and equipment.

V.

That in the summer of 1921 this defendant was

the owner of the follo^^dng described machinery

which was located at Bethel, Alaska, of the value

of $200.00, to wit

:

No. 12 riveting machine with dies and punch

stakes.
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That during the summer of 1921 the plaintiffs

wrongfully and unlawfully converted the last de-

scribed machinery to their own use and wholly

deprived him of possession, use and benefit thereof

;

that he chooses to and does waive the tort committed

by plaintiffs with reference to said last described

machinery and will rely upon their implied promise

to pay him the value thereof ; that by reason of the

premises the plaintiffs agreed to pay him the said

sum of $200.00.

VI.

That the plaintiffs have never paid this defend-

ant any part of the said suins of $10,000.00 and the

further sum of $200.00, and the said amounts, to-

gether with eight per cent per annum interest

thereon from the 1st day of July, 1921, are now

due to him from the plaintiffs and are wholly un-

paid.

VII.

That defendant has been compelled to and has in

fact employed an attorney to defend him in this

action [203—113] whose fees in that behalf are

reasonably worth the sum of $500.00.

WHEREFORE, the defendant prays the judg-

ment of this court:

First : That the said sum of $10,200.00 be set off

and counterclaimed as against the claims made by

plaintiffs in all of their causes of action.

Second: That the plaintiffs take nothing on ac-

count of their complaint.

Third: That defendant have judgment against

the plaintiffs on his counterclaim in the sum of
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$4,797.35, together with interest thereon at the rate

of eight per cent per annum from July 1st, 1921.

Fourth: For liis costs, disbursements and attor-

ney's fee.

LOUIS K. PRATT,
Attorney for Defendant.

United States of America,

Territory of Alaska,—ss.

H. W. Reeth, being first duly sworn, on oath

says : That I am the defendant in the above-entitled

cause, that I have read the foregoing second

amended answer and counterclaim, know the con-

tents thereof, and that the same is true as I verily

believe.

H. W. REETH.

Subscribed and sworn to before me this 19th day

of August, 1924.

[Seal] LOUIS K. PRATT,
Notary Public for Alaska.

My commission expires June 25, 1928. [204

—

114]

Service of the foregoing second amended answer

and counterclaim accepted this 19th day of August,

1924.

ALBRECHT and TAYLOR,
Attorneys for Plaintiffs.

(Endorsed: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Aug. 20, 1924. Robert W.
Taylor, Clerk. By E. J. Stier, Deputy. Xo. 2889.

Pltf. Exhibit "F." Felder Gale & Co. Plaintiff,

vs. H. W. Reeth, Defendant.)
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Service of the foregoing proposed bill of excep-

tions by receipt of a copy thereof is hereby admitted

this day of December, 1931.

Attorney for Defendant. [205—115]

[Title of Court and Cause.]

ORDER SETTLING AND ALLOWING BILL
OF EXCEPTIONS.

I, Cecil H. Clegg, Judge of the above-entitled

Court, do hereby certify that the above and fore-

going contains a true and correct transcript of all

the evidence, oral and documentary, offered, intro-

duced or heard at the trial of the above-entitled

action; also all of the oral motions, objections and

exceptions of the parties, the rulings and orders of

the Court and the exceptions of the parties, and all

matters and things occurring at the trial of said

cause not otherwise a part of the record.

And I do hereby settle, allow and sign the same

as and for the true bill of exceptions of all of the

matters and things therein contained and order

that the same be filed by the Clerk of this court,

and that, when filed, it be and remain a part of the

record in the cause. [206—116]

Dated at Fairbanks, Alaska, this 11th day of

December, 1931.

CECIL H. CLEGG,
District Judge.
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Entered in Court Journal No. 18, page 306.

[207—117]

Filed Dec. 11, 1931.

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now, on this tenth day of December, A. D. 1931,

come the above-named plaintiffs John W. Felder,

Maurice A. Gale, George Schmidt and Robert

Gierke, copartners doing business as Felder, Gale

and Company, by their attorneys, Messrs. Albrecht

and Taylor, and say that the judgment of this

Court entered in the above-entitled action on the

21st day of October, A. D. 1931, is erroneous and

against the just rights of the said plaintiffs, for

the following reasons, to wit:

1. The Court erred in striking from the files the

demurrer filed by the plaintiffs to the defendant's

third amended answer and counterclaim, which de-

murrer had theretofore been filed in lieu of a reply

to said answer,

—

For the reason that such ruling of the Court

was arbitrary, and without any just reason therefor,

and resulted in gross injustice to the plaintiffs.

2. The Court erred in refusing to hear and con-

sider the said demurrer of the plaintiffs to said

third amended answer and counterclaim of the

defendant.

For the reason that said demurrer was upon the

grounds that the said answer and counterclaim did

not contain facts sufficient in law to constitute a
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defense to any of the matters contained in plaintiff's

complaint

;

That the said third amended answer and counter-

claim showed upon its face that the matters and

things therein alleged sounded in tort, which said

tort had not been waived, and that such counter-

claim was not contemplated nor allowed under the

laws of Alaska.

3. The Court erred in refusing the plaintiff's

request for permission to withdraw the said de-

murrer and substitute a motion to strike defendants

third amended answer and counterclaim upon the

following grounds,

—

(a) That the said answer and counterclaim is not

such an amended pleading as is contem-

plated or allowed by law, in that it attempts

to and does change the nature of defense

theretofore filed by the defendant and relied

on by the plaintiffs in this action. [208]

(b) That the said third amended answer and coun-

terclaim attempts to and does change the

theory of the defense upon which this action

has already been once tried by this Court,

and upon which the case was appealed to

the U. S. Circuit Court of Appeals, and by

such court considered and determined, and

upon which theory all of the parties hereto

have heretofore depended.

and which said motion should have been considered

and granted by this Court.

4. The Court erred in striking from the reply

of the plaintiffs, the second affirmative reply con-
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taiiiod therein to (Icfendants tliird amended an-

swer and counterclaim.

For the reason tliat such second affirmative reply

constituted a valid defense thereto, and sliowed that

the Court had no jurisdiction of the subject mat-

ter of said counterclaim alleged in defendants plead-

ing.

5. The Court erred in overruling the plaintiff's

objections to the introduction of any testimony by

the defendant in support of his third amended an-

swer and counterclaim (see page 21, Bill of Excep-

tions), for the following reasons:

(a) That the Court has no jurisdiction of the sub-

ject matter thereof, in that the said third

amended answer and counterclaim is based

upon and sets up a tort consisting of unlaw-

ful conversion by the plaintiff of defend-

ant's property, and seeks damages therefor

as an offset and counterclaim to the various

causes of action contained in plaintiff's com-

plaint, which said tort has not been waived,

and which said offset and counterclaim is

not based upon any contract, nor upon any

of the transactions set forth in plaintiff's

complaint, and is therefore not a proper

subject of counterclaim as contemplated by

Section 896 of the Compiled Laws of Alaska.

(b) That the said third amended answer and coun-

terclaim does not state facts sufficient to

constitute a defense to any of the causes of

action set forth in plaintiff's complaint, in

that the said pleading of the defendant sets
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up a tort consisting of unlawful conversion

of property, which said tort has not been

waived and that the matters and things set

forth in said defendants pleadings do not

arise out of any contract, nor out of any of

the transactions set forth in plaintiff's com-

plaint, and is therefore not a proper sub-

ject of set-off or counterclaim as contem-

plated by Section 896 of the Compiled Laws

of Alaska.

6. The Court erred in denying the plaintiff's

motion for judgment at the conclusion of the exami-

nation of the defendant's witnesses (see page 66

B of E), for the following reasons:

(a) That the testimony and proofs submitted by

and in behalf of the said defendant disclosed

that the defendant's counterclaim consisted

of matters sounding in tort, which said tort

had not been waived, and that such matters

so proved were not subject of counterclaim

under the laws of Alaska.

(b) That the testimony and proofs offered in be-

half of the defendant failed to show that his

alleged counterclaim arose out of any con-

tract
;

(c) That such testimony and proofs failed to show

that the matters and things testified to arose

out of any of the matters and things or

transactions set forth in plaintiff's com-

plaint and were therefore not proper sub-

jects of counterclaim under the laws of

Alaska. [209]
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7. The Court erred in finding as matters of fact,

all and singular the statements contained in para-

graph 2 of the "Findings of Fact," filed herein by

said Coui-t, and in overruling the plaintiffs' excep-

tions thereto, for the following reasons, to wit

:

(a) That the said finding of fact contained in said

Paragraph 2 is predicated upon a pleading

sounding in tort, and attempts to and does

lay a foundation for damages in tort, which

said tort is set forth in defendant's third

amended answer and counterclaim as an af-

firmative defense and counterclaim to the

28 causes of action set forth in plaintiffs'

complaint, and which said tort did not anse

out of any of the contracts or transactions

set forth in plaintiffs' complaint as the foun-

dation of plaintiffs' claim and w^hich said

tort was not waived, nor did the same arise

out of any contract, and is therefore not a

proper subject of counterclaim under the

laws of Alaska.

(b) That by reason of the foregoing, the matters

and things set forth in said Finding of Fact

No. 2 were and are irrelevant and immate-

rial to the issues between the parties hereto,

and should not have been allowed to be in-

troduced in evidence or heard at the trial of

said action, over the objection of the plain-

tiffs.

8. The Court erred in finding as matters of fact

of all and singidar the statements contained in Para-

graph 3 of the said findings of fact, and the whole
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thereof, and in overruling the plaintiff's exceptions

thereto, for the following reasons, to wit

:

(a) That the said finding of fact attempts to and

does lay a foundation for damages in tort,

which said tort is set forth in defendant's

third amended answer and counterclaim to

the 28 causes of action set forth in plaintiffs'

complaint, and which said tort did not arise

out of the contracts or transactions set forth

in plaintiffs' complaint as the foundation of

plaintiffs ' claim, and which said tort was not

waived by the defendant, and was therefore

not a proper subject of counterclaim under

the laws of Alaska.

(b) That the matters and things set forth in Para-

graph 3 of said findings of fact, are by rea-

son of the foregoing, irrelevant and imma-

terial to the issues between the parties

hereto, and should not have been allowed to

be introduced or heard as evidence at the

trial of the action, over the plaintiffs' objec-

tions.

9. The Court erred in finding as matters of fact,

the matters set forth in Paragraph 4 of said find-

ings of fact, to wit

:

"IV.

That the allegations and statements made by the

defendant H. W. Reeth in paragraph IV on Page

3 of his third amended answer and counterclaim are

accurate and tiiithful, and are adopted by reference

as part of Findings of Facts"; and in overruling
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the exceptions of the plaintiffs thereto, for the fol-

lowing reasons, to wit: [210]

(a) That the said finding of fact does not confoim

to the provisions of Section 1041 of the Com-
piled Laws of Alaska, in that it does not

state any fact whatsoever, but refers to and

adopts as such finding another paper or

pleading, or part thereof, and is not what is

contemplated by law, but is contrary to the

intent and spirit thereof.

(b) That the matters and things set forth in Para-

graph IV of defendant's third amended

answer and counterclaim, as adopted by said

Finding of Fact No. 4, are not sustained by

the evidence or proofs at the trial.

(c) That the matters and things set forth in said

Paragraph IV of said third amended answer

and counterclaim attempt to and do change

the nature and theory of the defense there-

tofore adopted by the defendant and is a

departure from the theory of the defense

upon which this action was formerly tried

by this Court and appealed to and consid-

ered by the Circuit Court of Appeals for the

Ninth Circuit. In that such change is from

an action ex contractu to an action ex

delicto; also that the defendant now claims

that his counterclaim arises out of the same

transaction set forth in plaintiffs' complaint

as the foundation of plaintiffs' claim.

10. The Court erred in finding as a fact that
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portion of Paragraph 3 of said findings of fact,

commencing line 1 thereof and inchiding the words,

''That the action of the plaintiffs in taking

said machinery and disposing of it was without

the knowledge or consent of the defendant, was

unlawful, unjustifiable and oppressive, and re-

sulting in compelling the defendant to abandon

his mining enterprise at Golden Gate Falls."

and in overruling the plaintiff's exceptions thereto,

for the reason

That such allegation is inserted as a founda-

tion for damages in tort, which tort has not been

waived and is not a proper subject of counter-

claim in this action.

11. The Court erred in finding as a fact that por-

tion of said paragraph 5 of said findings, commenc-

ing on line 7 of said paragraph, and including the

words,

"and by reason of the conditions then existing

and the use that the defendant had therefor

and could have put it to, the said mining plant

was reasonably worth the sum of eight thou-

sand dollars ($8000.00) and the defendant was

damaged by the said wrongful acts of the plain-

tiffs in the said sum of $8000.00"

and in overruling the plaintiff's exceptions thereto,

for the reason

That such allegation is inserted as a founda-

tion for damages in tort, which tort has not been

waived, and is not a proper subject of counter-

claim in this action ; nor is the same borne out

by the evidence and proofs at the trial.
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12. The Court erred in findinp^ as a fact that poj-

tion of said paragraph 5 of said findings of fact

commencing on Line 12, and including the words,

**and he is entitled to counterclaim that amount

with interest thereon at the rate of eight per

cent (8%) per annum from September 1, 1921,

aggregating $14,400.00 as against the debt owing

by him to the plaintiffs."

and in overruling the plaintiff's exceptions to such

finding, for the reason that the said amount sounds

in damages in tort, which tort has not been waived,

and is not a proper subject of counterclaim in this

action.

13. The Court erred in concluding as a matter of

law that the defendant H. W. Reeth is entitled to re-

cover from and have judgment against the plaintiffs

on his counterclaim, for the difference between $14,-

400.00, the value of his [211] hydraulic plant

wrongfully converted by plaintiffs, and his indebt-

edness to plaintiffs, $10,578.75, that is, for the siun

of $3,821.25, together with the costs and disbui*se-

ments of this action," and in overruling plaintiff's

exceptions thereto, for the reason that such conclu-

sion is not warranted or sustained by the evidence

or proofs adduced at the trial.

That such amount is not a proper counterclaim

against the plaintiff's comjilaint, nor did it arise out

of any contract, nor out of any of the matters or

transactions set out in plaintiff's complaint as the

foundation of plaintiff's claim.

14. The Court erred in giving and entering judg-
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ment against the plaintiffs in this action for the fol-

lowing reasons

:

(a) That the facts alleged in plaintiff's complaint

are admitted by the defendant.

(b) That the counterclaim set out in defendant's

third amended answer and counterclaim did

not grow or arise out of the transactions set

forth in plaintiff's complaint as the founda-

tion of plaintiff's claim.

(c) That the said counterclaim did not arise out of

any contract.

(d) That the counterclaim of the defendant arose

out of an alleged tort, which has not been

waived, and which said tort is not the proper

subject of a counterclaim under the laws of

Alaska.

(e) That the Court had no jurisdiction to consider

said counterclaim as a defense to plaintiff's

complaint.

(f) That the judgment is for damages in tort,

which said tort has not been waived and is

not a proper subject for counterclaim, in

this action.

(g) That such judgment is not warranted or sus-

tained by the evidence and proofs given at

the trial.

15. The Court erred in overruling the plaintiff's

motion for a new trial for the reason that the plead-

ings in said action, and the evidence adduced at the

trial and admitted by the Court to sustain the coun-

terclaim of the defendant was not sufficient in law
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to justify a .jiul^rnicMt for the defendant, and that

such jud^^ent was erroneous in law as well as in

fact.

ALBRECIIT and TAYLOR,
Attorneys for Plaintiffs,

Fairbanks, Alaska.

Due service of the foregoing assi^mont of errors

admitted by receipt of a copy thereof this 11th day

of December, 1931.

LOUIS K. PRATT,
Attorney for Defendant. [212]

Filed Dec. 11, 1931.

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above-named plaintiffs, John W. Felder,

Maurice A. Gale, George Schmidt and Robert

Gierke, copartners doing business as Felder, Gale

and Company considering themselves aggrieved by

the judgment of this Court made and entered in

this action on the 21st day of October, A. D. 1931,

do hereby appeal from the said judgment to the

United States Circuit Court of Appeals for the

Ninth Circuit for the reasons specified and set forth

in the assignment of errors which is filed herewith,

and said plaintiffs and each of them pray that this

appeal may be allowed and that a citation may be

issued accordingly to the said defendant, and that a

transcript of the record, proceedings and papei'S
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upon which the said judgment was made, duly au-

thenticated by the Clerk of this court, may be sent

to the United States Circuit Court of Appeals for

the Ninth Circuit, at San Francisco, California.

Plaintiffs further pray that this Court fix the

amount of a supersedeas bond to be approved by

this Court, and filed herein by the plaintiffs and that

upon the filing thereof that further proceedings in

this action be stayed, pending said appeal.

Fairbanks, Alaska, December 11th, 1931.

ALBRECHT and TAYLOR,
Attorneys for Plaintiffs.

Due service of the foregoing petition for appeal

and a copy thereof is hereby acknowledged this 11th

day of December, A. D. 1931.

LOUIS K. PRATT,
Attorney for Defendant. [213]

Filed Dec. 11, 1931.

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

Now, on this 11th day of December, 1931, this

cause came on regularly to be heard before the above

court, upon the petition of the above-named plain-

tiffs for an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, from the

judgment of this Court made and entered in this

action on the 21st day of October, A. D. 1931, and

the Court being fully advised in the premises,
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IT IS ORDERED that the said plaintiff's appeal

to the United States Cireuit Court of Appeals for

the Ninth Circuit, at San Franeiseo, California, })e,

and the same is hereby allowed.

IT IS FURTHER ORDERED that tlie amount

of supersedeas bond herein be, and the same is

hereby fixed in the sum of $4,300.00.

Dated, Fairbanks, Alaska, December 11, 1931.

CECIL H. CLEGG,
District Judge.

Entered in Coui*t Journal No. 18, Pa^e 306.

Due service hereof admitted this December 11th,

1931.

LOUIS K. PRATT,
Attorney for Defendant. [214]

[Title of Court and Cause.]

NOTICE OF APPEAL.

To II. W. Reeth, the Above-named Defendant, and

to Louis K. Pratt Esq., His Attorney

:

You and each of you will please take notice that

the above-named plaintiffs John W. Felder, Mau-

rice A. Gale, George Schmidt and Robert Gierke,

copartners doing business as Felder, Gale and Com-

pany, hereby appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, at San

Francisco, California, from that certain judgment

made and entered in the above-entitled action in the

District Court for the Territory of Alaska, Fourth
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Division, on the twenty-first day of October, A. D,

1931, in favor of the above-named defendant H. W.
Reeth and against the said plaintiffs, in which said

judgment the said defendant was awarded the sum
of $3,821.25 and the costs and disbursements of said

action. Plaintiffs also appeal from the order of said

District Court overruling the plaintiff's motion for

a new trial of said cause, made on October 14, 1931.

Said appeal is taken on questions of both law and

fact.

ALBRECHT and TAYLOR,
Attorneys for Plaintiffs, Fairbanks, Alaska.

Received copy of above notice of appeal on this

11th day of December, A. D. 1931.

LOUIS K. PRATT,
Attorney for Defendant.

Filed Dec. 11, 1931. [215]

Filed Dec. 11, 1931.

[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States of America, to

the Above-named H. W. Reeth, Appellee, and to

Louis K. Pratt, Esq., His Attorney, GREET-
ING:

You are hereby cited to be and appear in the

United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the city of San Fran-

cisco, State of California, within thirty (30) days
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from the date of this citation, pursuant to an order

allowinji^ an appeal, made and entered in the above-

entitled cause, in which John W. Felder, Maurice A.

Gale, George Schmidt and Robeil Gierke, copart-

ners doing business as Felder, Gale and Comjjany

are plaintiffs and appellants and H. W. Reeth is de-

fendant and appellee, to show cause, if any there be,

why the judgment made and entered in said action

on the twenty-first day of October, 1931, as men-

tioned in said order allowing appeal, should not be

set aside and reversed, and why speedy justice

should not be done to said appellants above named

in that behalf.

WITNESS the Honorable CHARLES EVANS
HUGHES, Chief Justice of the Supreme Court of

the United States of America on this 11th day of De-

cember, A. D. one thousand nine hundred thirty-one

and of our Independence, one hundred fifty-six.

CECIL H. CLEGG,
District Judge.

Due service of the foregoing citation admitted

this 11th day of December, A. D. 1931.

LOUIS K. PRATT,
Attorney for Appellee.

Entered in Court Journal No. 18, page 306. [216]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, John W. Felder, Maurice A. Gale, George
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Schmidt and Eobert Gierke, copartners, doing busi-

ness as Felder, Gale and Company, principals, and

National Surety Company, a corporation as surety,

are held and firmly bound unto H. W. Reeth, the

above-named defendant H. W. Reeth, in the full and

just sum of Four Thousand Three Hundred Dollars

($4,300.00), lawful money of the United States, to

be paid to the said H. W. Reeth, his heirs, executors,

administrators, successors or assigns, for which pay-

ment, well and truly to be made, we bind ourselves,

our heirs, executors and administrators, successors

or assigns, jointly and severally, firmly by these

presents.

Sealed with our seals and dated this 10th day of

December, 1931.

WHEREAS, lately, at the general 1931 term of

the District Court for the Territory of Alaska,

Fourth Division, in a suit then pending in said

court between the above-named parties, John W.
Felder, Maurice A. Gale, George Schmidt and Rob-

ert Gierke, copartners doing business as Felder,

Gale and Company, who were the plaintiffs in said

action, and H. W. Reeth, who was defendant

therein, a judgment was rendered in favor of the

said H. W. Reeth and against the said plaintiffs for

the sum of Three Thousand Eight Hundred Twenty-

one and 25/100 Dollars ($3,821.25), and the costs

and disbursements of the said action,

And whereas the said plaintiffs have obtained

an order allowing an appeal to the United States

Circuit Court of Appeals for the Ninth Circuit, to

reverse the said judgment in said cause, and a cita-
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tion, directed to said H. W. Keeth and to his attor-

ney Louis K. Pratt, Esq., citing and admonishing

the said H. W. Reeth to be and appear in the said

United States Circuit Court of Appeals for the

Ninth Circuit, at the city of San Francisco, in the

State of California, [217] within thirty days

from and after the date of the said citation.

Now, therefore, the condition of the above obli-

gation is such, that if the said plaintiffs and appel-

lants shall prosecute the said appeal to effect, and

answer all damages and costs if they fail to make

good their plea, that the above obligation to be void;

otherwise to remain in full force and virtue.

FELDER, GALE and COMPANY,
By CHAS. E. TAYLOR,

One of Their Attorneys,

Appellants.

NATIONAL SURETY COMPANY,
By GEO. W. ALBRECHT,

Its Attorney-in-fact,

Surety.

Signed, sealed and delivered in the presence of:

E. A. TONSETH.
ROB'T W. TAYLOR.

The foregoing bond approved this 11th day of

December, A. D. 1931.

CECIL H. CLEGG,

Judge of the District Court, Territory of Alaska,

Fourth Judicial Division.
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Due service of copy of foregoing bond admitted

this llth day of December, A. D. 1931.

LOUIS K. PRATT,
Attorney for Defendant and Appellee.

United States of America,

Territory of Alaska,

Fourth Division,—ss.

Geo. W. Albrecht, being first duly sworn on oath,

says: I am the duly authorized agent of the Na-

tional Surety Company, a corporation, surety on

the foregoing bond; that to the best of my knowl-

edge and belief the said company has complied with

the provisions of Chapter 52, Session Laws of

Alaska 1915, the laws of the United States and the

Territory of Alaska with reference to Surety Com-

panies and Corporations and that the said surety

is fully authorized to do business within the Terri-

tory of Alaska, and is worth more than the sum of

$10,000.00, over and above all its just debts and

liabilities in property not exempt from execution.

[Seal] GEO. W. ALBRECHT.

Subscribed and sworn to before me this 11th day

of Dec, 1931.

CHAS. E. TAYLOR,
Notary Public in and for Alaska.

My commission expires July 6, 1934.

Filed Dec. 11, 1931. [218]
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Filed Dec. 11, 1931.

[Title of Court and Cause.]

STIPULATION RE PRINTING OF RECORD.

It is hereby stipulated by and between the above-

named parties plaintiffs and defendant, through

their respective attorneys, that in printing the

papers and records to be used on the hearing on

appeal in the above-entitled cause, for the considera-

tion of the United States Circuit Court of Appeals

for the Ninth Circuit, the title of the court and

cause in full on all papers shall be omitted, except

on the first page of said record, and that there shall

be inserted in place of said title in all papers used

as a part of said record, the words, ''Title of Court

and Cause"; also that all indorsements on all papers

used as a part of said record shall be omitted, ex-

cept the Clerk's filing marks and the admission of

service.

Dated, Fairbanks, Alaska, December 11th, 1931.

ALBRECHT and TAYLOR,
Attorneys for Plaintiffs.

LOUIS K. PRATT,
Attorney for Defendant. [219]
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Filed Dec. 11, 1931.

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND INCLUD-
ING JANUARY 15, 1932, WITHIN WHICH
TO FILE AND DOCKET CAUSE ON AP-
PEAL.

This matter coming on for hearing upon the

motion of the above-named plaintiffs, the appellants,

for an order extending the time within which to file

and docket the record herein on appeal with the

Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, at San Fran-

cisco, California, and it appearing to the satis-

faction of the Court, that the time allowed by law

and the order of this Court allowing said appeal

is insufficient for the purpose, and that the plain-

tiff appellant desires an extension of time until and

including the 15th day of January, 1932, within

which to file and docket said cause as aforesaid,

and all and singular the matters being fully under-

stood and considered by this Court, —
IT IS ORDERED that the plaintiffs-appellant

be and they are hereby given and granted until and

including the 15th day of January, 1932, within

which to file and docket the record on appeal with

the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit at San Francisco,

State of California.
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Dated, Fairbanks, Alaska, December 11, 1931.

CECIL H. CLEGG,
District Judge.

Entered in Court Journal No. 18, Page 307.

Due service hereof admitted this December 11,

1931.

LOUIS K. PRATT,
Attorney for Defendant. [220]

[Title of Court and Cause.]

DESIGNATION OF PLACE FOR HEARING
APPEAL.

To the Honorable CECIL H. CLEGG, Judge of the

Above-entitled Court, and to H. W. Reeth, the

Above-named Defendant and Louis K. Pratt

Esq., His Attorney

:

Come now the above-named plaintiffs and appel-

lants in tlie above-entitled cause, and pursuant to

the act of Congress, giving the designation of the

place of hearing on appeals to the appellant, does

hereby designate the City and County of San Fran-

cisco, State of California, as the place for the hear-

ing of the said appeal in the above-entitled action.

Dated, Fairbanks, Alaska, December 11, 1931.

ALBRECHT and TAYLOR,
Attornevs for Plaintiffs.
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Due service of the foregoing notice is hereby ad-

mitted by receipt of a copy thereof, this 11th day of

December, A. D. 1931.

LOUIS K. PRATT,
Attorney for Defendant.

Filed Dec. 11, 1931. [221]

[Title of Court and Cause.]

PEAECIPE FOR TRANSCRIPT OF RECORD.

To Robert W. Taylor, Clerk of the Above-entitled

Court

:

You will please prepare transcript of the record

in the above-entitled cause, to be filed in the office

of the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, upon appeal heretofore perfected to said

Court, and will include in said transcript, the fol-

lowing documents, papers and records, to wit:

1. Complaint.

1%'. Motion for leave to file third amended an-

swer and counterclaim and order.

2. Third amended answer and counterclaim.

3. Demurrer to third amend, answer and counter-

claim.

3^. Order nunc pro tunc.

4. Order striking demurrer from files.

5. Reply to third amended answer and counter-

claim.

6. Motion to strike plaintiffs' second affirmative

reply.
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7. Order granting motion to strike second afTirm.

reply.

8. Amended n^ply.

9. Findings of fact and conclusions of law.

10. Plaintiff's exceptions to findings and conclu-

sions.

11. Order overruling plaintiff's exceptions to find-

ings and conclusions.

12. Motion for new trial.

13. Order overruling motion for new trial.

14. Judgment.

15. Order extending time to file bill of exceptions.

151/2- Bill of exceptions.

16. Assigimient of errors.

17. Petition for order allowing appeal.

18. Order allowing appeal and fixing amount of

supersedeas bond. [222]

19. Notice of appeal.

20. Citation.

21. Bond on appeal (supersedeas).

Stipulation as to printing of record.

23. Order extending time to docket cause on ap-

peal.

24. Designation of place of hearing appeal.

25. Praecipe for transcript.

This transcript to be prepared as required by law

and the rules of this court and of the United States

Circuit Court of Appeals for the Ninth Circuit,

and to be filed in the office of the Clerk of the

United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, on or
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before the fifteenth day of January, A. D. 1932,

pursuant to the order of this court.

ALBEECHT and TAYLOR,
Attorneys for Plaintiffs-Appellants.

Due service of the foregoing praecipe for tran-

script of record and receipt of copy thereof duly

admitted this 11th day of December, 1931.

LOUIS K. PRATT,
Attorney for Defendant.

Filed Dec. 11, 1931. [223]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Fourth Division,—ss.

I, Rob't W. Taylor, Clerk of the District Court,

Territory of Alaska, Fourth Division, do hereby

certify that the foregoing, consisting of 223 pages,

constitutes a full, true and correct transcript of the

record on appeal in Cause No. 2889, entitled John

W. Felder, Maurice A. Gale, George Schmidt and

Robert Gierke, Copartners Doing Business Under

the Firm Name and Style of Felder, Gale and Com-

pany, Plaintiffs, vs. H. W. Reeth, Defendant, and

was made pursuant to and in accordance with the

praecipe of the plaintiffs, filed in this action and

made a part of this transcript, and by virtue of the

said appeal and citation issued in said cause, and

is the return thereof in accordance therewith, and I
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certify that the citation on appeal, order allowing

appeal, stipulation re printing of record and order

extending time to and including January 15, 1932,

within which to file and docket cause on appeal an-

nexed hereto, are the originals thereof.

And I do further certify that the index thereof,

consisting of pages numbered i and ii, is a correct

index of said transcript of record; and that the

list of attorneys, as shown on page iii, is a correct

list of attorneys of record; also that the cost of

preparing said transcript and this certificate,

amounting to $80.30, has been paid to me by counsel

for appellants in said action.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said court this 19th

day of December, 1931.

[Seal] ROBT. W. TAYLOR,
Clerk of the District Court, Territory of Alaska,

Fourth Division. [224]

[Endorsed]: No. 6717. United States Circuit

Court of Appeals for the Ninth Circuit. John W.
Felder, Maurice A. Gale, George Schmidt and

Robert Gierke, Copartners Doing Business as

Felder, Gale and Company, Appellants, vs. H. W.
Reeth, Appellee. Transcript of Record. Upon

Appeal from the United States District Court for

Territory of Alaska, Fourth Division.

Filed January 4, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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No. 6717

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

John W. Felder, Maurice A. Gale,

George Schmidt and Robert Gierke,

copai'tners, doing business as Felder,

Gale and Company,

Appello/Jits,

vs.

H. W. Reeth,

Appellee.

BRIEF FOR APPELLANTS.

This is an appeal by the above named appellants

from a judgment rendered in the District Court for

the Territory of Alaska, Fourth Judicial Division, on

the 21st day of October, 1931, against the above named

appellants, who were plaintiffs in the lower Court and

in favor of the appellee, H. W. Reeth, who was de-

fendant therein, in an action brought by the said

appellants to recover the smn of $5402.65 and interest

thereon, alleged by them and admitted by appellee

to be due the appellants on account of certain checks

issued by said appellee and cashed by the appellants,

and for certain goods and merchandise sold and de-

livered to appellee by said appellants, to which action

the appellee tiled a counter-claim for the sum of



$10,000.00 for certain matters arising out of a tort,

and in which counter-claim the appellee has not

waived the tort.

STATEMENT OF CASE.

During the years 1919 and 1920, appellants were

merchants, engaged in a general merchandise business

at Bethel in the Fourth Division of Alaska, and the

appellee was engaged in mining about 150 miles above

Bethel on a tributary of the Kuskokwim River. For

the purpose of carrying on his mining operations,

appellee bought merchandise and supplies from appel-

lants at Bethel aforesaid, and paid for the same by

checks drawn on the Scandinavian American Bank,

at Seattle, for payment. All of these checks were

thereafter returned by said bank to appellants unpaid,

and marked by said bank '^No Funds."

The amount of goods sold and delivered to appellee

and checks cashed for him by the appellants as afore-

said, aggregated the sirni of $5402.65, the detail and

particulars thereof being set forth in the twenty nine

causes of action in plaintiff's complaint, and are all

duly admitted by the appellee in his pleadings.

During the year 1920, appellee caused to be shipped

from San Francisco, Cal., certain hydraulic pipe and

equipment, some of which was transported up the

Kuskokwim and Riglugalic Rivers to a point about

forty miles below the mining ground of appellee and

there unloaded and piled on the bank of the river,

where it remained until the fall of the year 1921,

apparently abandoned by appellee who was not then

engaged in mining at said place.
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In the month of Aup^iist, 1921, appollants wore in-

formed that the said pipe and equipment beh)nginj^

to said appellee was in dan^ei- of f.illint^ into the river

by reason of the river having washed ap^ainst and

undermined the river bank at that place, and that

some of the pipe was overhanirin^ said bank, and that

unless ])rompt action was taken to prevent it, the

same would fall into the river, and that no person

was in the vicinity or lookinc: after the said property.

That appellants havin<;- in mind tlieir account with

appellee, thereupon sent up some men and removed

the said pipe and equipment from said river bank to

Bethel, Alaska, and notified appellee of what they had

done, but heard nothins^ from appellee.

Appellants kept said pipe and equipment for two

years and then sold the same for $550.00 which

amoimt they credited upon the amount then due and

owing them from appellee.

In October, 1923, appellants brought suit in the

lower Coui-t to recover the amount due them from

appellee as sho^^^l by the twenty nine causes of action

in their complaint.

Appellee answered said complaint, admitting all of

the said causes of action, and set up a comiter-claim

alleging a tort by appellants in taking and remo\ing

said pipe and equipment without his consent and sell-

ing and disposing of the same. In his answere and

counter-claim, appellee alleged that he waived the

tort and elected to sue in contract for the value of

said property, which he alleged to be the smn of

$30(X).00 based upon the invoice price thereof, $1955.00

plus freight charges, $1045.00.



Demurrers having been interposed and sustained to

several answers and counter-claims, the defendant

filed his second amended answer and counter-claim

alleging the value of said property to him to be ten

thousand dollars, and a demurrer to this answer was

overruled, and the case went to trial, resulting in a

judgment in favor of appellee for the sum of $8000.00

and interest.

An appeal was taken from this judgment to the

United States Circuit Court of Appeals for the Ninth

Circuit and the judgment reversed by that Court and

the case returned to the lower Court for a new trial.

Thereupon the appellee defendant served and filed

in open Court his third amended answer and counter-

claim to which appellants were then and there given

sixty days to reply. It appeared that the defendant

had not waived his tort, and thereupon the appellant

filed their demurrer to said third amended answer

and counter-claim (instead of filing a reply) upon

the grounds that the affirmative matter therein con-

tained did not state facts sufficient to constitute a

defense to plaintiff's complaint.

Thereafter, in open Court, plaintiffs verbally moved

for leave to withdraw their demurrer and file a mo-

tion to strike said third amended answer and counter-

claim, for the reason that the same is not such an

amendment as is contemplated or allowed by law, in

that it attempts to and does change the cause of

defense heretofore filed by the defendant and relied

on by the plaintiffs in this action. Also that the third

amended answer and counter-claim attempts to and

does change the theory of said defense upon which



this action has been already tried, and upon which all

of the pai-ties have heretofore depended.

This motion was denied by the Court, and the

demuiTer ordered stricken from the files, whereupon

plaintiffs filed their reply, to wliidi ;i demurrer was

interposed and sustained. An amended reply was

thereupon filed and a jury bein^ waived, the case

proceeded to trial to the Court upon which the Court

made its findings of fact and conclusions of law, in

which he found as matters of fact:

1.

That the defendant, H. W. Reeth, became indebted

to the plaintiffs on the demands described in their

twenty-eight (28) separate causes of action in the

eomplamt and is now indebted to them upon the said

causes of action with accrued interest, in the sum of

$10,578.75.

2.

That from 1908 and up to and including 1921, the

defendant became the owner by location and pur-

chase of contiguous placer mining claims of an area

of about twelve hundred (1200) acres, located at

Golden Gate Falls on the Higiugalic River, a tribu-

tary of the Kuskokwim River, in the said division

and territory; that during said period the defendant

prosecuted mining operations upon his said mining

ground and to that end constructed a four-room house,

cache, wireless station, blacksmith and machine shop,

cleared away the brush and other obstructions on the

surface of about 26,000 square feet of the ground, dug

five ditches 100 feet to % of a mile in length, sunk



14 shafts from 9 to 43 feet in depth, dug a number

of open cuts and made the necessary preparations to

set a flume for hydraulic mining, all at the expense

and cost to him of approximately fifteen thousand

dollars ($15,000.00) ; that said mining claims could

have been profitably worked by the use of the hy-

draulic plant hereinafter described.

3.

That in 1919 the defendant purchased in San Fran-

cisco, California, a hydraulic minmg plant consisting

of:

600 ft. 12'^ pipe

400 ft. 10'' pipe

200 ft. 8" pipe

3 8'' 90 Deg. elbows

3 10" 90 deg. elbows

1 12" outlet

2 No. 1 giants

2 reflectors

1 stationary Fairbanks-Morse 3-horse power gaso-

line engine

1 twenty foot gravel elevator

5 wheelbarrows

6 tops of baskets

2 bars of% inch drill steel

1 No. 12 riveting machine with dies and punch

stakes

That the said hydraulic plant reached Bethel, Alaska,

some of it in 1919 and the balance in 1920, and from

that point the defendant started to move the same



to his rnininp^ claims at said Cloldcn Gate Falls on

said Ri^lu^alic River, l)ii1 owiiiL,^ to low water and

swift current the boat ti"ansf)ortin^ the same was

unable to get farther than a point called ''Supply

Camp" on the said river, about forty (40) miles down

the river from the said Golden Gate Falls, and at

that point the said mining- plant was taken from the

boat and put on the bank, placed under a tent and

left in charge of a native Indian. That at some time

during the open season of 1921, the plaintiifs em-

ployed one Tony Sumi to proceed with a power boat

from Bethel to the said "Supply Camp" on the Rig-

lugalic River and load the said machinery thereon

and transport it to Bethel, which the said Tony Sumi

did and delivered the same to the plaintiffs, who

afterwards sold it and kept the proceeds.

4.

That the allegations and statements made by the

defendant H. W. Reeth in paragraph 14 on page 3

of his 3rd amended answer and counterclaim, are

accurate and trutliful and are adoj)ted by reference

as part of these Findings of Fact.

5.

That the action of the i)laintiffs in taking the said

machinery and dis]x>sing of it was without the knowl-

edge or consent of defendant, was unlawful, unjusti-

fiable and oppressive and resulted in compelling the

defendant to abandon his mining enterprise at Golden

Gate Falls, That at said time and place there was
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no market value for the said mining plant and by

reason of the conditions then existing and the use that

the defendant had therefor and could have put it to,

the said mining plant was reasonably worth the sum

of eight thousand dollars ($8000.00) and the defend-

ant was damaged by the said wrongful acts of the

plaintiffs in the said sum of eight thousand dollars

($8000.00) and he is entitled to counterclaim that

amount with interest thereon at the rate of eight per-

cent (8%) per annum from September 1, 1921, aggre-

gating fourteen thousand four hundred dollars

($14,400.00), as against the debt owing by him to the

plainti:ffs.

Conclusions of Law.

That the defendant H. W. Reeth is entitled to re-

cover from and have judgment against the plaintiffs

on his counterclaim, for the difference between

$14,400.00, the value of his hydraulic plant wrong-

fully converted by plaintiffs, and his indebtedness

to plaintiffs, $10,578.75, that is, for the sum of

$3821.25, together with the costs and disbursements

of this action.

To all of which findings of fact (except paragraph

1 thereof) and conclusions of law% these plaintiffs filed

their objections and exceptions, which were by the

court overruled and exception allowed. (See page

666 Tr.)

That thereafter plaintiffs filed their motion for a

new trial of said action, alleging as reasons there-

fore:
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1.

That the defendant's aUv^i'd f^ounterelaim is not one
arisin^^ out of the contract oi- transaction set forth
in the complaint as tlie foundation of the plaintiffs'
claim.

2.

That the said plaintiffs' claim is based ui)r.n con-
tract, and the defendant's alle,2:ed counterclaim is not
arising on contract, but is purely a right of action in
tort, and is not allowable as a counterclaim undei- sec-
tion 896 of the Compiled Laws of Alaska, or of any
other law.

3.

Errors in law by adjiiitting any evidence whatever
to support the defendant's alleged counterclaim.

4.

Insufficiency of the evidence to justify the findings
which said motion for a new trial wasby the Court
overruled.

That thereafter the Court rendered its judgment in
said action in favor of the defendant, H. W. Reeth,
and against the appellants for the sum of $3821.75
and the costs and disbursements of the said action,
from which said findings of fact and conclusions of
law, oi-der denying plaintiffs' motion for a new trial
and from said judgment, this appeal is taken.
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ASSIGNMENT OF ERRORS.

1.

The Court erred in striking from the files the de-

murrer filed by the plaintiffs to the defendant's third

amended answer and counterclaim, which demurrer

had theretofore been filed in lieu of a reply to said

answer,

For the reason that such ruling of the Court
was arbitrary, and without any just reason there-

for, and resulted in gross injustice to the plain-

tiffs.

2.

The Court erred in refusing to hear and consider

the said demurrer of the plaintiffs to said third

amended answer and counterclaim of the defendant.

For the reason that said demurrer was upon the

grounds that the said answer and counterclaim

did not contain facts sufficient in law to consti-

tute a defense to any of the matters contained in

plaintiff's complaint;

That the said third amended answer and
counterclaim showed upon its face that the mat-

ters and things therein alleged sounded in tort,

which said tort had not been waived, and that

such counterclaim was not contemplated nor al-

lowed under the laws of Alaska.

3.

The Court erred in refusing the plaintiff's request

for permission to withdraw the said demurrer and

substitute a motion to strike defendant's third

amended answer and counterclaim upon the follow-

ing grounds:
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That the said answci- and countciflaini is not
such an amended i)leadin^ as is contemplated or
alh)wed ])y law, in that it attempts to and does
change the nature of defense theretofore tiled

by the defendant and relied on by the jilaintLffs

in this action.

That the said third amended answei- and
counterclaim attempts to and does change the

theory of the defense upon which this action has

already been once tried by this Court, and upon
which the case was appealed to the U. S. Circuit

Court of Ai)peals, and by such Court considered

and determined, and upon which theory all of the

parties hereto have heretofore depended.

and which said motion should have been considered

and granted by this Court.

4.

The Court erred in striking from the reply of ihp.

plaintiffs, the second affirmative reply contained

therein to defendant's 3rd amended answer and

coimterclaim,

For the reason that such second affirmative

rei)ly constituted a valid defense theiet(>. and
showed that the Court had no jurisdiction of the

subject matter of said counterclaim alleged in

defendant 's pleading.

5.

The Court erred in overruling the plaintiff's objec-

tions to the introduction of miy testimou}' by the de-

fendant in sup})ort of his third amended answer and

counterclaun (see page 21, Bill of Excei^tions), for

the following reasons

:
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That the Court has no jurisdiction of the sub-

ject matter thereof, in that the said third

amended answer and counterclaim is based upon
and sets up a tort consisting of unlawful conver-

sion by the plaintiffs of defendant 's property, and
seeks damages therefor as an offset and counter-

claim to the various causes of action contained

in plaintiff's complaint, which said tort has not

been waived, and which said off-set and counter-

claim is not based upon any contract, nor upon
any of the transactions set forth in plaintiff's

complaint, and is therefore not a proper subject

of counterclaim as contemplated by Section 896

of the Compiled Laws of Alaska.

That the said third amended answer and
counterclaim does not state facts sufficient to con-

stitute a defense to any of the causes of action

set forth in plaintiff's complaint, in that the said

pleading of the defendant sets up a tort consist-

ing of imlawful conversion of property, which

said tort has not been waived and that the mat-

ters and things set forth in said defendant 's plead-

ing do not arise out of any contract, nor out of

any of the transactions set forth in plaintiff's

complaint, and is therefore not a proper subject

of set-off or counterclaim as contemplated by Sec-

tion 896 of the Compiled Laws of Alaska.

6.

The Court erred in denying the plaintiff's motion

for judgment at the conclusion of the examination of

the defendant's witnesses (see page 66 B. of E.) for

the following reasons

:

That the testimony and proofs submitted to and
in behalf of the said defendant disclosed that the

defendant's counterclaim consisted of matters
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sounding;- in tort, wliicli said tort had nf»t been

waived, and that such matters so proved were not

sn]),je('t of counterclaim under the laws of Alaska.

That the testimony and proofs offered in behalf

of tlie defendant faih'd to show that liis allci^^'d

counterclaim arose out of any contract.

That such testimony and proofs failed to show
that the matters and things testified to arose out

of any of the matters and things or transactions

set forth in plaintiff's complaint and were there-

fore not proper subjects of counterclaim under

the Laws of Alaska.

7.

The Court ei*red in finding as matters of fact, all

and singular the statements contained in paragraph

two (2) of the findings of fact filed herein by said

Court, and in overruling the plaintiff's exceptions

thereto, foj- the following reasons, to wit:

That the said finding of fact contained in said

paragraph two (2) is predicated upon a pleading

sounding in tort, and attempts to and does lay

a foundation for damages in tort, which said tort

is set forth in defendant's third amended answer

and coimterclaim as an affirmative defense and
counterclaim to the 28 causes of action set forth

in plaintiff's com])laint, and which said toi*t did

not arise out of any of the contracts or transac-

tions set forth in i)laintiff's complaint as the

foundation of plaintiff's claim, and which said

tort was not waived, nor did the same arise out

of any contract, and is therefore not a jiroper

subject of comiterclaim mider the laws of Alaska.

That by reason of the foregoing, the mattei-s

and things set forth in said finding of fact Xo.
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two were and are irrelevant and immaterial to the

issues between the parties hereto, and should not

have been allowed to be introducd in evidence or

heard at the trial of said action, over the objection

of the plaintiffs.

8.

The Court erred in finding as matters of fact all

and singular the statements contained in paragraph

three (3) of the said findings of fact, and the whole

thereof, and in overruling the plaintiff's exceptions

thereto, for the following reasons, to wit:

That the said finding of fact attempts to and
does lay a fomidation for damages in tort, which

said tort is set forth in defendant's third

amended answer and counterclaim to the 28

causes of action set forth in plaintiff's complaint,

and which said tort did not arise out of the con-

tracts or transactions set forth in plaintiff's com-

plaint as the foundation of plaintiff's claim, and
which said tort was not waived by the defendant,

and was therefore not a proper subject of

counterclaim under the laws of Alaska.

That the matters and things set forth in para-

graph three of said findings of fact, are by reason

of the foregoing, irrelevant and immaterial to the

issues between the parties hereto, and should not

have been allowed to be mtroduced or heard as

evidence at the trial of the action, over the plain-

tiff's objections.

9.

The Court erred m finding as matters of fact, the

matters set forth in paragraph four (4) of said find-

ings of fact, to wit:



15

IV.

"'I'liat the allegations and stateniciits made by

the defendant, H. W. Reeth in pai-a^raph IV on

pa^e IJ of liis l]r(\ amended ansvvei- and counter-

elaiin are aceurat(! and tiiilliCnl, and are adopted

by I'eference as })art of findings of fact."

and in overrulint^: the exception of the plaintiffs

thereto, for the following- reasons, to wit:

That the said findinu; of fact does not conform

to the provisions of Section 1041 of the Conij)iled

Laws of Alaska, in that it does not state any
fact whatsoever, but refers to and adopts as such

finding another i)aper or pleading:, oi' part

thereof, and is not what is contemplated by law,

but is contrary to the intent and spirit thereof.

That the matters and thinc^s set forth in para-

graph IV of defendant's third amended answer

and counterclaim, as adopted by said findine: of

fact No. 4, are not sustained by the evidence or

proofs at the trial.

That the matters and thin.s::s set forth in said

paragraph IV of said third amended answer and
counterclaim attem]it to and do change the nature

and theory of the defense theretofore ado]ited by

the defendant, and is a departure from the theory

of the defense upon which this action was for-

merly tried by this Court and appealed to and

considered by the Circuit Court of Appeals for

the Ninth Circuit, in that such change is from

an action ex contractu to and action ex delicto:

also that the defendant now claims that his

counterclaim arises out of the same transaction

set forth in plaintiff's complaint as the fomida-

tion of plaintiff's claim.
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10.

The Court erred in finding as a fact the portion

of paragraph five of said findings of fact, commencing

at line one thereof and including the words, "That

the action of the plaintiffs in taking said machinery

and disposing of it was without the knowledge or con-

sent of the defendant, was unlawful, unjustifiable

and oppressive, and resulted in compelling the de-

fendant to abandon his mining enterprise at Golden

Gate Falls," and in overruling the plaintiff's excep-

tions thereto, for the reason:

That such allegation is inserted as a founda-

tion for damages in tort, which tort has not been

w^aived and is not a proper subject of counter-

claim in this action.

11.

The Court erred in finding as a fact that portion

of said paragraph five of said findings commencing

on line 7 of said paragraph, and including the words,

"and by reason of the conditions then existing and

the use that the defendant had therefor and could

have put it to, the said mining plant was reasonably

worth the siun of eight thousand dollars ($8000.00)

and the defendant was damaged by the said wrongful

action of the plaintiffs in the said sum of $8000.00,"

and in overruling the plaintiff's exceptions thereto,

for the reason:

That such allegation is inserted as a foundation

for damages in tort, which tort has not been

waived, and is not a proper subject of coimter-

claim in this action; nor is the same borne out

by the evidence and proofs at the trial.
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The Court erred in fiiidini; ;»s a fact that portion

of said })arasraph five of said findings of fact com-

mencing on line 12, and inchKliiii; the words, "and he

is entithnl to coimterclaim that amount with interest

thereon at the rate of eight per cent (8%) per annum

from Septeniboi" 1, 1921, aggregating $14,400.00 as

against the debt owing by him to the phiintifPs," and

in overruling the plaintiff's exceptions to such finding,

for the reason that

The said amount sounds in damages in tort,

which toi't has not been waived, and is not a

proper subject of counterclaim in this action.

13.

The (\)urt erred in concluding as a matter of law

that the defendant, H. W. Reeth is entitled to recover

from and have judgment against the plaintiffs on his

counterclaim, for the difference between $14,400.00,

the value of his hydraulic plant wrongfully converted

by plaintiffs, and his indebtedness to plaintiffs, $10,-

578.75, that is for the sum of $3821.25, together with

the costs and disbursements of this action,'' and in

overruling ]-)laintiff's exceptions thereto, for the

reason that

Sucli conclusion is not warranted or sustained

by the evidence or proofs adduced at the trial;

That such amount is not a proper comiterclaim

against the plaintiff's complaint, nor did it arise

out of any contract, nor out of any of the mat-

ters or transactions set out in ]ilaintiff's com-

plaint as the foundation of plaintiff's claim.
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14.

The Court erred in giving and entering judgment

against the plaintiffs in this action for the following

reasons

:

That the facts alleged in plaintiffs' complaint

are admitted by the defendant.

That the counterclaim set out in defendant's

third amended answer and counterclaim did not

grow or arise out of the transactions set forth in

plaintiff's complaint as the foundation of plain-

tiff's claim.

That the said counterclaim did not arise out of

any contract.

That the counterclaim of the defendant arose

out of an alleged tort, which has not been waived,

and which said tort is not the proper subject of

a counterclaim under the laws of Alaska.

That the Court had no jurisdiction to consider

said counterclaim as a defense to plaintiff's com-

plaint.

That the judgment is for damages in tort,

which said tort has not been waived and is not

a proper subject for counterclaim, in this action.

That such judgment is not warranted or sus-

tained by the evidence and proofs given at the

trial.

POINTS.

1.

Under the laws of Alaska an independent, discon-

nected, separate tort, not forming a part of the trans-

action sued upon as the basis of plaintiff's cause of
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action, (^1- connected with the subject of the action,

cannot be made the basis of a (counterclaim.

2.

That the cause of action submitted by the defendant

as a counterclaim in this action, did not arise out of

the conti'act or transaction set forth in the plaintiff's

complaint as the foundation of }>laintiff's claim; nor

did it arise out of any contract whatsoever, but is

founded purely in toi-t, and is therefore not a j)roper

subject of counterclaim under the laws of Ahiska.

3.

Defendant's alleged counterclaim, consists of allega-

tions of tort by the plaintiffs. His pleading is framed

as an action for toi't, pure and simple. He lays the

foundation for damages in tort, from start to finish.

His allegation of work for two years previous to the

alleged tort, liis allegation of forced abandonment of

his mining venture, his allegations that plaintiffs' acts

were wrongfully and unlawfully done, that his dam-

age wiis in the sum of ten thousand dollars when the

propei*ty could be replaced for $3000.00, all sound in

tort. In fact, in his third amended complaint he has

made no attempt to waive the tort, nor to elect to do

so, but stands squarely and emphatically upon his ac-

tion in tort, wliich is in vi(^lation of the Alaska Stat-

ute unless the tort forms a pnvi of the transaction

sued upon as the basis of plaintiffs' cause of action.

4.

If the counterclaim of the defendant could in any

way be considered as arising out of contract, either
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express or implied, the measure of his recovery under

the rule of contract, should be either for money had

and received for his benefit, that being the amount

that the plaintiff benefited by the transaction, or, at

most, the cost of replacement of the property. Any

greater measure of value or damages would sound in

tort, and tort is not a proper subject of counterclaim

in an action on contract imder the law of Alaska.

5.

Unliquidated damages arising out of tort cannot be

pleaded as a counterclaim in an action brought on

contract, even where the tort is waived and an action

in assumpsit relied upon.

6.

The pleadings of the defendant, the rulings of the

Court in overruling plaintiff's demurrer thereto, the

findmgs of fact and conclusions of law adopted by

the Court and judgment rendered, all show conclu-

sively that the defendants' case was tried and con-

sidered upon the rules and principles governing ac-

tions in tort and not upon the rules and principles

governing actions in contract, and as so considered,

the defendant's case was not a proper subject of

counterclaim under the laws of Alaska.

7.

The previous trial, and all pleadings previous to

the third amended answer were all governed by a

waiver of tort, and waiving the tort, and electing to

sue in contract, as was done in the first trial of this
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cause, constituted an election of remedies which was

irrevocable and defendant should have been precluded

from changing the theory of his defense.

8.

Parties cannot by waiver or othei'wise confei- juris-

diction on a Court where it had none before over the

subject matter of an action, and if the tort complained

of was not a proper counterclaim to the action, then

the Court could not consider it nor take jurisdiction

over it, oven if the parties failed to raise the proper

objection themselves.

ARGUMENT.

Assignment of Errors Nos. 1, 2, and 3 may be con-

sidered together.

Plaintilf's attorneys were served with defendant's

third amended answer and counterclaim in open Court

by the defendant's counsel who then and there desired

to know what len^-th of time plaintiffs required to

reply.

Whereupon jilaintiffs' counsel responded that

owing to the necessity of sending the pleading to

San Francisco for verification, it would take about

sijfty days Ix^fore it would be returned. It was there-

fore agreed, and the Court allowed plaintiff sixty

days to reply.

Instead of filing a reply however, counsel for plain-

tiff filed a dcMuurrer to said tliird amended answer and

counterclaim on the following gi'omids:
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1. ^'That the said answer and counterclaim did

not contain facts sufficient in law to constitute a

defense to any of the matters contained in plain-

tiff's Complaint, and

2. ''That the sa.id pleading show^ed on its face

that the matters and things therein alleged

sounded in tort, which said tort had not been

waived, and that such counterclaim was not con-

templated under the laws of Alaska. '

'

This demurrer was regularly noted for hearing, but

before being heard, plaintiff's comisel requested leave

of Court to withdraw said demurrer and substitute a

motion to strike the said answer and counterclaim

for the reason that the same attempted to and did

change the nature of the defense theretofore filed by

the defendant and relied on by the plaintiff, also

That the said third amended answer and counter-

claim attempted to and did change the theory of the

defense upon which the action had already been once

tried by this Court and upon which the case was ap-

pealed to the United States Circuit Court of Appeals,

and by such Court considered and determined, and

upon which tlieory all of the parties hereto have here-

tofore depended.

To this, the defendant's comisel orally objected, and

in open Court urged the Court to refuse plaintiff's

motion for such substitution and also to strike plain-

tiff's demurrer from the files, because plaintiff had

been allowed sixty days to reply and should be con-

fined to a reply and no other pleading.

The Court thereupon denied plaintiff's leave to sub-

stitute such motion to strike, and further ordered
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plaintiff's dciniirrei- sti'ickcii iruiu the files, without

heariri;^ or considering^ th(! same, and error is as-

signed on account of sucji action by the Coui-t.

It will he conceded tlmt this case was once tried

by the Court and a})|)cal('(l and detennined by the

United States Circuit Court of Appeals on the theory

of counterclaim alleging tort, waiver of toi-t and elec-

tion to counterclaim in assumpsit.

Whereas tlie third amciHled answer and counter-

claim alleges the same tort, but fails to allep:e any

waiver of it, and in that respect such a counterclaim

sounding in tort without a waiver thereof is not allow-

able under the laws of Alaska, and gives the Court no

jurisdicti<^n over the subject matter of the counter-

claim.

The Alaska Statute governing counterclaims is

found in Sections 895 and 896 of the Compiled Laws

of Alaska and are as follows:

*'Sec. 895. The answer of the defendants shall

contain. First. A general or specific denial of

each material allegation of the complaint, cou-

trovei'ted by the defendant, or of any knowledcfe

or information thereof, sufficient to form a be-

lief. Second. A statement of any new matter con-

stitutina' a defense or coimterclaim in ordinary

and concise lariguage, without repetition.

Sec. 896. The counterclaim mentioned in the

last in-eceding section must be one existing: in

favor of the defendant and ajiainst a plaintiff,

between whom a several judgment might be had
in the action, and arising out of the followinjr

causes of action: First. A cause of action aris-

ing out of the contract or transaction set foi-th
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in the complaint as the foundation of plaintiff's

claim. Second. In an action arising on contract,

or any other cause of action arising also on con-

tract, and existing at the commencement of the

action. The defendant may set forth by answer

as many defenses and counterclaims as he may
have. They shall each be separately stated, and
refer to the causes of action which they are in-

tended to answer in such manner that they may
be intelligibly distinguished."

Sections 895 and 896 of the Compiled Laws of

Alaska were originally taken and adopted from the

statutes of Oregon, and are identical with Section 73

of Lord's Oregon Laws, and the construction of such

statute by the Oregon Supreme Court, at the time of

such adoption, if such can be found should be con-

trolling in Alaska.

It v/as early settled that an injury from an inde-

pendent tort could not be asserted as a set off to a

demand founded on contract.

24: R. C.L. 827, Note 13;

See also note to 89 Am. Dec. 485.

In 1897, the Supreme Court of Oregon, in the case

of Ziegler v. McCleUcDn, 16 Pac. 179, decided that a

tort cannot be pleaded as a counterclaim in an action

on contract, unless it constitutes a breach of the con-

tract. And again in 1889, in the case of Lowenburg

et al. V. Rosenthal et ah, 22 Pac. 601, the same Court,

speaking through Chief Justice Thayer, says

:

^'I am unable to understand how a counter-

claim can arise out of a transaction which con-

stitutes the foundation of a claim for damages for
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a trespjuss, under the seel ion of llie Code above

referred to. It certainly is not provided for in

the second sub-division of said section, as that

applies wholly to contracts."

and the doctrine llius announced is still in Cull force

in Oregon,

Miser v. O'Shea, 37 Or. 231, 62 Pac. 491;

Title G, cC- Ahnt. Co. v. Na.shburf/, 58 Or. 190,

113 Pac. 2;

C(isn('rv. Jfoskivs, (i4 Or. 254, 128 Pac. 841;

Chamber]airv v. Toivnseiid, 72 Or. 207, 142 Pac.

782;

McGai-fffr v. Wiley (Or.), 229 Pac. 665;

Toil'}) of Fjdfile Poi)it v. Hauscow (Or.), 252

Pac. 399;

Kraussc v. Greenfield (Or.), 123 Pac. 393, see

point 6;

Bardie v. Peterson, 282 Pac. 494;

Konds V. Aylaswortli et al. (Or.), 158 Pac. 946:

Chance v. Carter (Or.), 158 Pac. 1949:

Felder Gale v. Eeith, 34 Fed. 2nd 745.

and should ho controlling' in Alaska.

If however, defendant's counsel intended t(^ aban-

don the waiver of the tort, and rely on the tort itself

as beinii,* part of the transaction sued upon in ])lain-

tiff's conijilaint, or arising- (nit of the same, then he

brought himself within tlie objection raised by plain-

tiff's ])ro]>osed motion to strike, to wit: a complete

chancre of theory of his defense, which should not be

allowed or considered at this time.

At the last ti'ial of this case, and on appeal, the

defendant elected to waive the tort and counterclaim
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in assumpsit, and thereby made an election of

remedies, and he should be bound by his election. He
there sought damages in contract; now he tries to

seek damages in tort.

He should not be permitted to abandon his former

theory of election to sue in assumpsit, and now be

heard to say that the tort complained of was a part

of or arose out of the transactions sued upon in plain-

tiff's complaint.

''Party cannot try his case on one theory and
then, after finding himself unable to prove it shift

to another.'^

49 C.J. 119 Sec. 110, note 6;

MarcelUes v. Wright (Mont.), 212 Pac. 302

(4);

20 C. J. 38 Sec. 33.

''Where one waives a tort and sues in contract,

he makes a binding election of remedies which

cannot be reconsidered * * * and he cannot

thereafter treat the action brought as if it were

a tort action * * * notwithstanding he was
unsuccessful in the action of contract."

1 C.J. 1039 Sec. 169;

Sage v. Shepard (N. Y.), 52 N. E. 1126;

Terry v. Munger (N. Y.), 8 L. R. A. 216 and

notes;

May V. LeClaire, 78 U. S. 217 (20 L. Ed. 50) ;

Conrow V. Little (N. Y.), 5 L. R. A. 693;

NoweM V. BeJirend, 3 Alaska 495.

In Terry v. Munger, supra. Judge Peckham speak-

ing for the Court said:
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''Tiic plaintiff liaviiii; by the (tornmenceincnt of

thoii" ronncr action (election to waive the UM
and sue in assumpsit) in effect, sold this very

property, it must Inllow lliat a1 1lic time of the

conunencenient of tin's (rue, they had no cause of

action foi' convei-sion in existence against the de-

fendant. * * * With full knowledge of all the

facts, the plaintiffs deliberately elected to treat

the transaction as a sale of the property, and now
they proj)ose to recover from this defendant dam-
ages for the conversion by him of the ver\' |)i'op-

perty which they have already said they sold by
virtue of the very transaction which they now
claim amounted to a conversion. * * * It neces-

sarily follows that they have no cause of action

for an alleged conversion of the same property.

"

The case of Sheppard v. Yoatm was a case analog-

ous to the one at bar. This had once before been con-

sidered by the Supreme Court of Oregon. Judge Lord

in passing on the form of action before the Court

said:

"What is the cause of action upon which the

attachment issued in the present case? It is an
action to recover damages for the wrongful tak-

ing, carrying away and conversion of $72(X).0()

and under the old form of pleading known as

trover. It is in fact, ;in action of tort, both in

form and substance, a)i^ iras .so considered by

counsel and treated by this Court when this same
cause of action was here at a former term.

AVhether an attachment would be authorized

under the statute if the tort had been waived

and the action brought as for money had and
received, it is not necessary for us to consider.

for the character of the a<'t{on h<is alreadij been
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determined cmd is the laiv of the ease." (Shep-

pard V. Yocum (Or.), 3 Pac. 824.)

The facts are the same here. Defendant elected to

waive the tort and counterclaim in assumpsit, and

then and there exercised his election of remedies, and

must be bound by it; he has not remedy for conver-

sion ; nor any other inconsistent remedy to such waiver

of tort.

As Judge Danforth said in Conrow v. Little, 5 L.

R. A. 693:

^^ There must be a time when their election

should be considered final. We think that time

was when they commenced an action for the sum
due under the contract."

The refusal of the Court to allow plaintiffs to file

their motion to strike, and its refusal to hear and con-

sider plaintiffs' demurrer, had the effect of allowing

an amended pleading to be filed.

which changed the defense from ex contractu to

ex delicto,

allows a counterclaim in opposition to the statute,

changes the entire theory of defense,

allows a change of election of remedies which had

already been made,

and is contrary to the provision of Sec. 924 of the

Compiled Laws of Alaska, governing amendments.

Sec. 924: ''The Court ma}^ at any time before

trial, in furtherance of justice, and upon such

terms as may be proper, allow any pleading or

proceeding to be amended by adding the name of
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a party, or other all ('ligation inatorial to flic cause,

and in like manner and for like reasons, it may
at any time before the cause is submitted, allow

such pkuidini^ or proceedinjj^ to be amended, by

striking out the name of any party, or by cori'ect-

ini;- a mistake in any other respect, or when the

amendment does not suhstanfiallij chamje the

cause 'of action or drffuse, by conforminc: the

pleading or proceeding to the facts proved."

The Court denied plaintiffs leave to substitute their

motion to strike and further ordered plaintiffs' de-

murrer stricken from the files, because the plaintiffs

had been granted sixty days to reply and no other

pleading would do.

Plaintiffs contend that a denuii-rer or objection

which raises jurisdictional questions, or questions

sufficiency of facts in a pleading to constitute a cause

of action or defense may be interposed at any time,

even after issue framed or after judgment. This is

the general rule:

49 C. J. 370 Sec. 464, notes 96 to 3 and cases

cited

;

49 C. J. 820 Sec. 1216, notes 26 to 34 inc. and

cases cited;

49 r. J. 839 Sec. 1238, notes 55 to 56 and cases

cited

;

21 /. C. L. 510 Sec. 71, notes 5, 6, 7 and cases

cited

;

21 B. C. L. 614 Sec. 156, note 5 and cases cited;

see also

King V. Boifd (Or.), 4 Or. 326;

Evarts v. Stcgcr, 5 Or. 147;
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Hmvorth et al. v. Jackson (Or.), 156 Pac. 590;

Harriot v. Clise, 21 Pac. 909.

In fact our own statutes of Alaska are practically to

the same effect.

Sec. 894 Compiled Latvs of Alaska.

*'If no objection be taken, either by demurrer

or answer, the defendant shall be deemed to have

waived the same, excepting only the objection to

the jurisdiction of the Court and the objection

that the complaint does not state facts sufficient

to constitute a cause of action."

And we respectfully urge that plaintiffs should have

been allowed to substitute their motion to strike said

third amended answer and counterclaim and that said

motion should have been considered and sustained, or

if the Court had power in its discretion to refuse such

motion, then it should have heard and considered

plaintiffs' demurrer to said pleading' and such de-

murrer should have been sustained.

I

ASSIGNMENT OF ERROR NO. 4.

After the refusal of the Court to entertain or con-

sider plaintiffs' proposed motion to strike, or their

demurrer to defendant's third amended answer and

counterclaim, they filed a reply, containing among

other things a second affirmative reply setting forth

the tort complained of by defendant, and further

setting up the fact that the same was not a proper

counterclaim under the laws of Alaska, to which

second affiiTnative reply the defendant demurred, and
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said demurrer was sustained by the Court, which said

action of the Court is assigned as error.

Sec. 896 of the Compiled Laws of Alaska, Sub-

division second, provides that the defendant may set

forth by answer as many defenses and counterclaims

as he may have, and this defense went directly to the

jurisdiction of the Court over the subject matter of

the action, and constituted a valid defense to said an-

swer, and could be raised at any time and in any

manner before or even after counterclaims, trial and

judgment. We respectfully contend that the defense

should have been allowed to stand and the demurrer

thereto overruled.

ASSIGNMENT OF ERROR NO. 5.

After the close of jilaintiffs' case in chief and upon

the defendant attempting to introduce testimony

plaintiffs objected to the introduction of any testi-

mony in support of the third amended answer and

counterclaim for the following reasons:

That the Court has no jurisdiction of the sub-

ject m.atter thereof, in that the said third amended
answer and counterclaim is based upon and sets

up a tort consisting of unlawful convei*sion by

the ])laintiffs of defendant's property, and seeks

damages therefor as an offset and coimterclaim

to the various causes of action contained in plain-

tiffs' complaint, which said tort has not been

waived and which said offset and comiterclaim

is not based upon any contract, nor upon any of

the transactions set forth in plaintiffs' complaint,

and is therefore not a proper subject of counter-
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claim as contemplated by Section 896 of the Com-

piled Laws of Alaska.

That the said third amended answer and comiter-

claim does not state facts sufficient to constitute

a defense to any of the causes of action set forth

in plaintiffs' complaint, in that the said pleading

of the defendant sets up a tort consisting of un-

lawful conversion of property, which in said de-

fendant's pleading do not arise out of any con-

tract, nor out of any of the transactions set forth

in plaintiffs' complaint, and is therefore not a

proper subject of set-off or counterclaim as con-

templated by Section 896 of the Compiled Law^s

of Alaska.

which said motion the Court overruled and this action

of the Court is assigned as error.

We respectfully maintain that the defendant having

theretofore elected his remedy of waiver of tort and

counterclaiming in assumpsit, he was not entitled to

change such election, and his pleading did not state

facts sufficient to constitute a defense or counter-

claim to plaintiffs' complaint or any part thereof, and

was not entitled to submit or offer any evidence in

support thereof.

That the authorities heretofore cited amply verify

and bear out the contentions of plaintiffs in this

respect.

Counsel for defendant, in answer to argiunent on

the foregoing question, contended that by failure to

move or demur against his pleading, plainti:ffs had

waived such objections, notwithstanding the fact that

we had tried in every way at every step to object to
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the jurisdiction of the Court; to show the Court the

defects of the plcjulinp^; to show the Court the chan^^e

of theory of the defense, yet hecause the Court had

refused our proposed motion to strike, had stricken

our demurrer from the files, had overruled our objec-

tions to the introduction of testimony by defendant,

and all because of the defect in defendant's pleading^,

yet coimsel says we have waived the objection because

we did not move or demur instead of filine^ a reply

—

because we did not do the very thing the Court denied

us all along the line.

However, we believe that answer to counsel's objec-

tions may be found in a statement of the general rule.

''That a defect appearing on the face of the

pleading which affects the validity of the cause

of action cannot he waived either by failing to

demur or answer over."

21 R. C. L. 614 Sec. 156, note 3 and cases cit^d;

21 R. C. L. 521 Sec. 82, note 8 and cases cited;

49 (\ J. 839 Sec. 1238, note 57 and cases cited;

Bell V. Thomprwn, 82 Pac. 327;

Kohn V. McKimnou, 90 Fed. 623;

Ha/t'vey v. Admiral Line, 286 Pac. 66;

Sec. 894 Compiled Lairs of Alaska;

15 C. J. 844 Sec. 164 and cases cited;

15 C. J. 847 Sec. 166 and cases cited.

ASSIGNMENT OF ERROR NO. 6.

At the conclusion of defendant's case in chief the

plaintiffs moved for judgment for the plaintiffs for

the following reasons:
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That the testimony and proofs submitted by
and in behalf of the said defendant disclosed that

the defendant's counterclaim consisted of mat-

ters sounding in tort, which said tort had not

been waived, and that such matters so proved

were not subject of counterclaim under the laws

of Alaska.

That the testimony and proofs offered in be-

half of the defendant failed to show that his

alleged counterclaim arose out of any contract;

That such testimony and proofs failed to show

that the matters and things testified to arose out

of any of the matters and things or transactions

set forth in plaintiffs' complaint and were there-

fore not proper subjects of counterclaim under

the laws of Alaska.

which said motion was overruled by the Court and

exception taken and allowed. (See pages 110-111 of

Transcript of Record.)

We respectfully urge that no testimony was offered

or given by or in behalf of the defendant to sustain

any lawful counterclaim, which might be available

under the laws of Alaska. Evidence of a tort was

offered and received, which in defendant's third

amended pleading had not been waived and was there-

fore not available as a counterclaim under the laws

of Alaska, which fact was repeatedly stated and urged

to the Court at all stages of the case both before, at,

and after the trial.

We believe no citation of authorities other than

what has been submitted is necessary on this question.

Counsel in his argument contended that the matters

and things alleged in his counterclaim, including the
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tort, arose out of the transaction set forth in j)hnn-

tiffs' comphiint, and it is quite possible the Court,

from his consistent rulings against the plaintiffs, con-

ceived the same idea; but we earnestly contend that

there is nothing before the Court to warrant or sus-

tain such a contention. True, there is a statement in

plaintiffs' rei)ly that the defendant represented to him

that he was going to shij) in a hydraulic j)lant and

machinery, and that he had money in the bank, and

that in consequence thereof, plaintiffs need not fear

to extend credit to defendant, and comisel for the

defendant would twist this language into an equitable

mortgage, and that because the plaintiffs tried to save

the property, it proved that the tort grew out of the

transactions set forth in plaintiffs' complaint.

Coimsel for the plaintiff may have insei-ted many
things in the pleadings under a misapprehension of

the facts, but what is the proof on the question? In

answer to Interrogatory No. 5 (page 114 of Tran-

script), Mr. Reeth, the defendant says (see page 115

of Transcript)

:

''I never a]i]ilied for any credit at any time,

never asked him to cash my checks, as I had
money in the Scandinavian Ameiican Bank of

Seattle, Washington, to cover any checks I might

issue during the time of my operations. I never

re]ioi'te(l to Mr. J. W. Felder, if my gromid was
valuable or not, because she was at that time in

a prospective stage, etc."

And again in answer to Interrogatory No. 6 (see

page 117 of Transcript) :

**I never made any plans or anything else with

Mr. J. W. Felder, as already stated."
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The same answer is given to Interrogatory No. 7

(see page 117 of Transcript).

Again in answer to Direct Interrogatory No. 8 Mr.

Reeth states at the bottom of page 118 of the Tran-

script :

''I never had any conversation with the plain-

tiffs with reference to taking my mining plant

to my mining ground."

Also upon the same question, Mr. Felder testifies

(see Cross Interrogatory No. 5 and answer thereto on

page 174 of Transcript) :

"Is it not true Mr. Felder that when the hy-

draulic plant consigned to the defendant reached

Bethel in 1920, you consented with him that he

might remove it to his mining ground at Golden

Gate Falls on the Riglugalic River?"

Answer. "I consented to nothing, neither was

my consent asked."

So there is nothing before the Court in the way of

proof that the interference with the hydraulic plant

by plaintiffs arose out of any of the transactions

sued on in plaintiffs' complaint, not a semblance of

connection, and if there was, the defendant could not

now avail himself of it, because he elected to waive the

tort, and can not now be allowed or heard to claun

damages in tort.

The entire testimony was upon depositions for both

plaintiffs and defendants. The twenty-eight causes of

action set forth in plaintiffs' complaint were ad-

mitted by the defendant, and all of the evidence of the

defendant is contained in the deposition of the de-

fendant Reeth.
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For the most part, the direct interrogatories and

answers thereto are predicated upon the right to re-

cover damae^es in tort, notvvitlistanding the decision

of this Court in the last appeal, that havin^^ waived

the tort, the measure of damajt^es should he laid in

contract. Attention is called to Interrogatory No. 15,

page 123 of the Transcript:

"Please state fully what youi- chances were
for successful ])la('er mining witli a hydi-aulic

plant on your ground at Golden Gate Falls * *

and what the said hydraulic plant was WORTH
TO YOU in dollars and cents, under the existing

circumstances at the time the plaintiffs carried it

away from Supply Camp?"

To which plaintiffs excepted as calling for a con-

clusion ; that it was incompetent, irrelevant and imma-

terial. Further, that the question calls for a con-

clusion as to what the property was worth to liim,

and the question is therefore incompetent, irrelevant

and immaterial. Which objection was overniled by

the Court and plaintiffs allowed an exception.

The answer of Mr. Reeth was:
u* # # j^U ^£ ^YiQ expenditures for com])leting

the exploration work etc.— * * * ^vas the value

of fifteen thousand dollars * * * The hydraulic

plant at the time of removal from Su])]ily Camp
by John W. Felder was worth TO ME fifteen

thousand dollars. * * *"

The plaintiffs moved to strike this answer of the

defendant for the reason that the same was incompe-

tent, irrelevant and immaterial, which motion was by

the Court overruled and exception allowed. (See

pages 124-125 of the Transcript.)
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And yet in response to Cross Interrogatory No. 22

found on page 131 of the Transcript we find:

Cross Interrogatory No. 22. "What was the

invoice value of the hydraulic plant and ma-
chinery shipped by the said Bethlehem Company
to Bethel, and (b) if you have such invoice or a

copy thereof, please attach the same to this de-

position?"

Answer. "I think the invoice value of the hy-

draulic plant at San Francisco, Cal. was fifteen

hundred dollars. I believe I have the invoice at

home at Akiak, if so, I will send it down to be

attached to this deposition."

And again at page 119 of the Transcript we find

the following:

Interrogatory No. 9. "In your third amended

answer and counterclaim in paragraph three you

have alleged that you paid out for freight charges

upon the hydraulic plant as follows

:

freight charges from Seattle to San
Francisco $ 130.00

Freight charges from Seattle to Bethel 390.00

freight charges from Bethel to Supply

Point
'

525.00

Total 1045.00

Will you please state whether those items are

correct

f

Answer. "Those items are correct as far as

they go."

So that the actual cost of the goods laid down at

Supply Point, according to Mr. Reeth's own state-

ment, was invoice $1500.00, freight charges $1045.00,

total $2545.00 which was at most all that he could
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have received under the measure of damages ex con-
tractu, as tliat is all that it would have cost to re-
place the property. But we earnestly contend that
under defendant's pleading no testimony should have
been received in support of any counterclaim what-
soever, and in any event plaintiffs' motion for judg-
ment should have been granted at the close of de-
fendant's testimony.

ASSIGNMENT OF ERROR NO. 7.

The Court erred in finding as a fact the allegation
contamed m paragraph two of said findings:

That from 1908 and up to and including 1921
the defendant boeamo the owner by location and
purchase of contiguous j)lace7- mining claims ofan area of about twelve hundred (1200) acres
located at Golden Gate Falls on the Rigluc^alic'
Kiver, a ti-ibutary of Kuskokwim River^ in the
said division and territory; that during said
period the defendant prosecuted mining o])era-
tions upon his said mining ground and to that
end constructed a four-room house, cache, wire-
less station, blacksmith and machine-shop, cleared
away the brush and other obstnictions on the sur-
face of about 26,000 square feet of the groimd
dug five ditches 100 feet to 34 of a mile in len-th'
sunk 14 shafts from 9 to 43 feet in depth, dug anumber of open cuts and made the necessarv
preparations to set a flume for hvdraulic minino^
all at the expense and cost to him of approxT-
mately fifteen thousand dollars ($15,000.00) • that
said mining claims could have been profitably
worked by the use of the hydraulic plant here-
inafter described.
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and in overruling the plaintiffs' exceptions thereto

for the following reasons:

That the said Finding of Fact contained in

said Paragraph Two (2) is predicated upon a

pleading sounding in tort, and attempts to and
does lay a foundation for damages in tort, which
said tort is set forth in defendant's Third

Amended Answer and Counterclaim as an affirma-

tive defense and counterclaim to the twenty eight

causes of action set forth m plaintiffs' complaint,

and which said tort did not arise out of any of

the contracts or transactions set forth in plain-

tiffs' complaint as the foimdation of plaintiffs'

claim, and which said tort was not waived, nor

did the same arise out of any contract, and is

therefore not a proper subject of counterclaim

under the laws of Alaska.

That by reason of the foregoing, the matters

and things set forth in said Finding of Fact No.

Two were and are irrelevant and immaterial to

the issues between the parties hereto, and should

not have been allowed to be introduced in evi-

dence or heard at the trial of said action, over

the objection of the plamtiffs.

It must be apparent to the Court that the defend-

ant having failed to waive the tort, his counterclaim

was not allowable under the laws of Alaska. (See

Sec. 896 of the Compiled Laws of Alaska.)

Also that if he has already elected to waive the tort

in his former pleadings, that is the law of the case,

and he cannot now claim that the tort arose out of

the same transaction, and proceed to claim damages

in tort. The expense to him in buying ground, ex-

ploring and prospecting, making preparations, etc.,
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all at a cost and expense to liiin of $15,000.00 sounds

in tort, lays foundations for dania^a\s in tort, and has

nothing to do witli the value of the hydraulic ])lant.

The trial Court lost si^ht of the testimony of Mr.

Froskland at page 184 of* tlie T7'ans('rij)t, in answer

to Interrogatory No. 20:

*'Yes, I prospected and mined off and on for

14 years in Alaska. * * * Yes, in 1919, 1920,

and 1921 I was familiar in a general way with

mining conditions in the Kuskokwim."

And his answer to Interrogatory No. 21

:

*'Mr. Reeth's claims located near the Golden
Gate Falls on the Riglugalic River during the

years 1919, 1920 and 1921, to my knowledge had
DEVELOPED NO KNOWN VALUES as a paviijg mine,

and didn't at that time warrant the placing of

equipment or machinery of any kind for develop-

ment work."

And Mr. Froskland 's answer to Cross Interrogatory

No. 5, at pages 187 and 188 of the Transcript:

Answer. *^In my opinion, the pipe and equip-

ment had very little or no value in the location

where it was."

Attention is also called to plaintiffs' Exhibit E be-

ing the original answer and counterclaim filed by the

defendant, wherein he stated that the value of the

total hydraulic plant was invoice value $1955.00.

freight charges to Bethel was $1045.00 making a

total expenditure by him on accoimt of said ma-

chinery and equipment and freight of $3000.00, and

in paragiaph three thereof he says

:
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'^That defendant elects to waive the tort in-

volved in the said unlawful taking and conversion

of said property and to rely upon an implied con-

tract upon the part of the plaintiffs, created by
the law, to pay him the said sum of $3,000.00 for

said machinery and equipment, the same being

the amount expended by him therefor by the time

it reached the "Supply Camp;" that the said

plaintiffs, by reason of the premises, impliedly

agreed, and in law did agree, to pay him the said

sum of $3,000.00 for the said machinery and
equipment."

A demurrer to which original answer was sustained.

Attention is also called to plaintiffs' Exhibit '^F"

being defendant's second amended answer and

counterclaim, wherein he alleges the value to him of

$10,000.00. And to paragraph four thereof:

That defendant elects to waive the tort in-

volved in the said unlawful taking and conver-

sion of said property and to rely upon an im-

plied contract upon the part of the plaintiffs,

created by the law, to pay him the said sum of

$10,000.00 for said machinery and equipment,

the same being the reasonable value thereof

by the time it reached the (202-112) "Supply
Camp;" that the said plaintiffs, by reason of the

premises, impliedly agreed, and in law did agree,

to pay him the said sum of $10,000.00 for the

said machinery and equipment.

These pleadings were introduced for the purpose

of showing this Court the actual value of the whole

hydraulic plant at Supply Point—$3000.00; the elec-

tion to waive the tort and to sue in assumpsit, and to

the inconsistencies of the defendant's statements. And



43

we think that the Court will agree with us when we

say that Finding of Fact No. 2 is not suppoitcd by

the evidence.

ASSIGNMENT OF ERROR NO. 8.

The Court erred in finding as facts the allegations

contained in paragraph three of said findings, to wit

:

That in 1919 the defendant jmrchased in San
Fi'ancisco, C-alifornia, a hydi'aulic mining plant

consisting of: 600 ft. 12" pii)e; 400 it. 10" pipe,

200 ft. 8" pipe, 3 8" 90 deg. elbows, 3 10" 90 deg.

elbows, 1 12" outlet, 2 No. 1 gaints, 2 reflect ore,

1 stationary Fairbanks-Morse 3-Horse})ower

Gasoline Engine, 1 twenty foot gravel elevator,

5 wheel bari'ows, 6 tops of baskets, 2 bars of %-
inch drill steel, 1 No. 12 Riveting machine with

dies and punch stakes, that the said hydraulic

])lant reached Bethel, Alaska, some of it in 1919

and the balance in 1920, and from that ])OLiit the

defendant started to move the same to his min-

ing claims at said Golden Gate Falls on said

Riglugalic River, but owing to low water and
swift current the boat trans])orting the same was
unable to get farther than a point called

* 'Supply

Camp" on the said river, about forty (40) miles

down the river from the said Golden Gate Falls,

and at that point the said mining ]ilant was taken

from the boat and put on the bank, ])laced under

a tent and left in charge of a native Indian. That

at some time during the open season of 1921. the

plaintiffs employed Tony Sumi to proceed with

a i)()wer boat from Bethel to the said "Supply

Camp" on the Riglugalic River and load the

said machinery thereon and transport it to

Bethel, which the said Tony Smni did and de-
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livered the same to the plamtiffs, who after-

wards sold it and kept the proceeds.

for the following reasons:

That the said finding of fact attempts to and
does lay a foundation for damages in tort, which

said tort is set forth in defendant's third amended
answer and counterclaim to the twenty-eight

causes of action set forth in plaintiffs' complaint,

and which said tort did not arise out of the con-

tracts or transactions set forth in plaintiffs' com-

plaint as the foundation of plaintiffs' claim, and
which said tort was not waived by the defendant,

and was therefore not a proper subject of counter-

claim under the laws of Alaska.

That the matters and things set forth in para-

graph three of said findings of fact are by rea-

son of the foregoing, irrelevant and immaterial

to the issues between the parties hereto, and

should not have been allowed to be introduced

or heard as evidence at the trial of the action,

over the plaintiffs' objections.

We think the reasons stated are sufficient and re-

quire no argument to sustain them other than as here-

tofore stated.

The last sentence in said paragraph three of said

Findings of Fact, to wit: "which the said Tony Sumi

did and delivered the same (the property) to the

plaintiffs, who afterwards sold it and kept the pro-

ceeds," is misleading, as the testimony shows that the

proceeds of sale were credited to the defendant on his

account. (See page 172.)
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ASSIGNMENT OF ERROR NO. 9.

The (V)Ui't cried in fiiulinu,- as matters of fact that

the allegations coiitaiiicd i)i i)ara^'ai)h No. 4 of said

finding of I'aet, to wit

:

That the allegations and statements made by

the defendant H. W. Reeth in Paragraph IV on

page three of his Tliird Amended Answer and
Connterelaim are accurate and truthful and are

ado])ted by reference as part of these findings of

fact.

for the following reasons:

That the said finding of fact does not conform

to the provisions of Section 1041 of the Compiled

Laws of Alaska, in that it does not state any fact

whatsoever, but refers to and adopts as such find-

ings another paper or ])leading, or part thereof,

and is not what is contemplated by law, but is

contrary to the intent and spirit thereof.

That the matters and things set forth in para-

graph lY of defendant's third amended answer

and counterclaim, as adopted by said finding of

fact No. 4, are not sustained by the evidence or

proofs at the trial.

That the matters and things set forth in jiara-

gra])h IV of said third amended answer and

counterclaim attempt to and do change the nature

and theory of the defense theretofore adopted by

the d(>fondant, and is a de]iarture from the theoiy

of the defense upon which this action was formerly

tried by this Court and appealed to and con-

sidered by the Circuit Court of Appeals for the

Ninth Circuit, in that such change is from an

action ex contractu to an action ex delicto: also

that the defendant now claims that his counter-
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claim arises out of the same transaction set forth

in plaintiff's complaint as the fomidation of

plaintiffs' claim.

We must look to paragraph four of the defendant's

pleading to ascertain just what the Court found as

facts. This paragraph is as follows:

That in the year 1919, the plaintiffs were mer-

chants at Bethel, Alaska, and the defendant was
engaged in placer mining at Golden Gate Falls on

the Riglugalic River; that he applied to them for

credit in the way of provisions, mining supplies

and the taking up of checks that he might issue to

the workmen and others in connection with his

said mining operations, and represented to them

that he had valuable mining gromid at said

Golden Gate Falls, which he was working and

that he was about to send outside and have

shipped in a good and sufficient hydraulic plant

and equipment to enable him to successfully op-

erate the said ground and that he had available

funds in the Scandinavian-American Bank at

Seattle, Washington, and the plaintiffs would rmi

no risk in extending him credit as his mining

ground and hydraulic plant was and would be

ample security to them: that plaintiffs, believing

such representations to be true, advanced the de-

fendant the credit asked for which advances are

made the basis of plaintiffs' twenty-eight causes

of action in their complaint; that in the open

season of 1920, the said hydraulic plant was

shipped to the defendant from San Francisco,

California, and during the open season of 1920

arrived at Bethel, Alaska, at which time the

plaintiffs agreed with the defendant and con-

sented that he might move the said plant up the
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Kuskokwim and Ri^lii,u:ali(; Rivers to his mininp^

ground at (lolden Gate Falls, wliicli defendant
started to do, but was eonifielled to cache it on
the bank of the Ri^lui;alic River at Sujiply Camp
as aforesaid; tlia.t at some time during the sum-
mer of 1921, the plaintiffs asserting that the said

hydraulic ])lant was about to be washed into the

Riglugalic River and lost and that they had an
equitable lien thereon and considered that said

plant all the security they had for their said ad-

vances, sent a power boat from Bethel and had
the said liydraulic plant removed to the latter

point, at which time they notiiied defendant of

what they had done and informed him that if he

would pay them the amoimt he owed and also the

expense of removing the plant from Supply
Cam]:) to Bethel, he could have the said hydraulic

plant and equipment.

It is quite apparent that the Court took the view,

that the tort arose out of the transaction sued upon

as the foundation of plaintiffs' complaint, and allowed

the defendant to change front, allowed him to change

the theory of his defense, allowed him to withdraw

his election of waiver of tort, and to sue for conver-

sion.

But we earnestly contend that there is no evidence

whatsoever to sustain this finding, but on the con-

trary the same is absolutely and flatly denied both by

Mr. Reeth and Mr. Felder. See transcript of record

pages 115, 117 and 174.

We submit that there is absolutely no foundation

of fact, no excuse whatsoever for the thought that

there is any connection between the contract between
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plaintiffs and defendant as alleged in the complaint,

and the matters set up as a counterclaim.

This new theory advanced by defendant that the

tortious conversion by plaintiffs arose out of the same

transaction presents a question not heretofore con-

sidered by this Court in this action, and it would

seem that each case must be considered according to

the peculiar facts involved.

We readily concede that a tort arising out of the

same transaction set forth as the foundation of plain-

tiffs' claim may be set up as a counterclaim, but de-

fendant had that remedy before, if such w^as the case.

He abandoned it however and elected to waive the

tort and should be held to his election.

But we can discover no link, no trace of any con-

nection between plaintiffs' demand and the alleged

counterclaim. Plaintiffs' actions are for moneys,

goods and credits advanced to defendants, all of which

is admitted; nothing transpired between the parties

to bring the mining plant and machinery into the con-

tract, except in the minds of counsel—certainly the

proofs show nothing. The machinery and pipe had

not even been purchased at the time of the transac-

tions mentioned in plaintiffs' complaint.

And if plaintiffs were prompted by ideas of self

preservation when they saved the property and took

possession of it, this action on their part cannot be

twisted into anything arising out of any former trans-

action or contract between them. We submit that the

transaction in the case at bar was the sale and de-

livery of the goods.

Eshhensen v. Hover, 33 Pac. 1008.
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This question has been discussed in the case of Scott

V. Wacfjjoner.

L. R. A. 1916 C. 497.

We fuvther submit that such a finding as No. 4

above nieutioucd was not supported or sustained by

any evidence.

"CAUSES ARISING OUT OF TRANSACTION SUED ON."

Only causes arisinij^ out of the transaction sued on

as the basis of })huntift's' couiphiint may be pleaded

as a counterclaim. It is not enough that it be con-

nected with the transaction. Construction of above

language by Oregon Courts.

Lowenhurg v. Ronenthal (Nov. 11, 1889), 22

Pac. 601, 602, 603;

Wait V. Wheeler d- Wishn (Dec. 1892), 31 Pac.

661;

Miser v. O'Shea (Oct. 1900), 62 Pac. 491-2:

Krmise v. Greenfield, 123 Pac. 393 notes 4-5;

Chance V. Carter, 158 Pac. 947, 948, 949;

McCarger v. Wilejj, 229 Pac. 665-6;

Town of Eagle Point v. Hanscom, 252 Pac. 399;

Ziegler v. McLellan (Or.), 16 Pac. 179;

Title G. Ahst. Co. v. Xashhnrg (Or.), 113

Pac. 2;

Chamherlain v. Townsouf (Or.), 142 Pac. 782

note 6.

ASSIGNMENT OF ERROR NO. 10.

The Court erred in tindinc: as a fact that portion- of

paragrai)h five of said findings, commencing at line

one thereof and including the words

;
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''That the action of the plaintiffs in taking said

machinery and disposing of it without the knowl-

edge or consent of the defendant was unlawful,

unjustifiable and oppressive, and resulted in com-
pelling the defendant to abandon his mining
enterprise at Golden Gate Falls."

and in overruling the plaintiffs' exceptions thereto,

for the reason:

That such allegation is inserted as a foundation

for damages in tort, w^hich tort has not been

waived and is not a proper subject of counter-

claim in this action.

What we have already said applies equally to this

assignment. The evidence is based on the idea of tort,

was received by the Court on the idea of tort, although

the tort was theretofore waived, and should be the

law of the case.

Sheppard v. Yoctim, 3 Pac. 824;

MarceUies v. Wright, 212 Pac. 302

;

20 C.J. 38 Sec. 33;

49 C.J. 119 Sec. 110 note 6;

1 C.J. 1029 Sec. 169;

Terry v. 31 linger, 8 L. R. A. 216

;

May V. LeClaire, 78 U. S. 217 (20 L. E. D. 50)

;

Conrow v. Little, 5 L. R. A. 693

;

Nowell V. BeJirend, 3 Alaska 495.

ASSIGNMENT OF ERROR NO. 11 AND NO. 12.

The Court erred in finding as a fact that portion of

said paragraph five of said findings commencing on

line seven of said paragraph, and including the words

:
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''and by reason of the conditions then oxistinp^

and the use that the defendant had therefor and
could have ])ut it to, tlie said mining j)lant was
reasonably worth the sum of eight thousand dol-

lars ($8000.00) and tlie defendant was damap^ed

by the said wronti'f'ul action of flie plaintiffs in

the said sum o f $8000.00. '

'

and in ovei rnlini;- the plnijitiffs' exceptions thereto,

foi' the reason

:

That such allegation is inserted as a foundation

for damages in tort, which tort has not been

waived, and is not a proper subject of counter-

claim in this action ; nor is the same borne out by
the evidence and proofs at the trial.

The Court erred in finding as a fact that portion of

said paragraph five of said findings of fact commenc-

ing on line twelve, and including the words

:

*^and he is entitled to counterclaim that amount
with interest thereon at the rate of eight per cent

(8%) ])er annum from September 1, 1921. ag-

gregating $14,400,00 as against the debt owing by

him to the plaintitfs."

and in overruling the plaintiff's exce]itions to such

finding, for the reason that

The said amount sounds in damages in tort,

which tort has not been waived, and is not a

proper subject of counterclaim in this action.

The same argument a]i]dies to these as to assignment

No. 9. In fact we think no argument should be neces-

sary to su])]iort (Uir objections. It is self apparent

that the finding is based in tort, notwithstanding de-

fendant has waived it.
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ASSIGNMENT OF ERROR NO. 13.

The Court erred in concluding as matters of law

that the defendant, H. W. Reeth is entitled to recover

from and have judgment against the plaintiffs on his

comiterclaim, for the difference between $14,400.00,

the value of his hydraulic plant wrongfully converted

by plaintiffs, and his indebtedness to plaintiffs, $10,-

478.75, that is for the smn of $3821.25, together with

the costs and disbursements of this action, and in

overiniling plaintiff's exceptions thereto, for the rea-

son that:

Such conclusion is not warranted or sustained

by the evidence or proofs adduced at the trial.

That such amount is not a proper counterclaim

against the plaintiffs' complaint, nor did it arise

out of any contract, nor out of any of the matters

or transactions set out in plaintiff's complaint as

the foimdation of plaintiff* 's claim.

We submit that such a conclusion is not based on

any fact supported by the evidence, and while it is

true the matter was tried by the Court without a jury,

yet all the evidence is before this Court, and nowhere

in the evidence is there any statement that the value

of this mining plant was over $3,000.00.

And even this evidence should not have been al-

lowed in view of the defendants pleading a counter-

claun in tort. The same objection runs all the way
through the case.

ASSIGNMENT OF ERROR NO. 14.

There is no question as to the correctness of plain-

tiffs' causes of action; they are all admitted by the

defendant.
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At the last trial, the defendant had waived the tort

and elected to sue in assiuni)sit, but notwithstanding

such waiver, he was allowed to prove damages in toi-t,

and this Court in reversing the case said:

"There seems to be no doubt that a}>j)('lh'es can

assert their claim against the a])i)enant« in this

action by a counterclaim in the event and because

of the fact that they wabved the tortious conver-

sion, and counted in assionpsit as for f/oods sold

and delivered.

In this trial, he has not even waived the tort, and

his counterclaim is not available under Section 896

of the Compiled Laws of Alaska. Section 34 Fed.

2nd 746 note 1. This omission was not an inad-

vertence or unintentional, but was deliberately done

upon the idea that the tortious conversion arose out

of the transaction sued upon as the foiuidation of

plaintiffs^ complaint, and the trial Court pennitted

the tiling of the third amended answer and counter-

claim, refused to entertain a motion to strike, ordered

the plaintiffs' demurrer stricken from the files, over-

ruled their objection to the introduction of testimony

by the defendants, denied plaintiffs' motion for judg-

ment, and treated t]ie matter all through the trial as

a counterclaim in tort, allowed the defeiulant to

change his theory, over the objections of plaintiffs,

and gave the defendant judgment for the same iden-

tical amount as in the last trial.

And this without any evidence to suppoi-t it. Mr.

Reeth testified that ho had invested $15,000.00 in his

explorations, three thousand dollars of which was ex-

pended in putting a hydraulic plant forty miles be-
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low his mining property, and there allowed it to re-

main subject to exposure of the elements and loss by

flood. As to Mr. Reeth's statements, they are incon-

sistent to say the least: In answer to Cross-Interroga-

tory No. 26, at page 132 of Transcript where he was

asked: ''Please state the invoice value of the portion

of the said shipment so unloaded at Supply Point

aforesaid?" Answer: "Approximately ten thousand

dollars.
'

'

In answer to Cross-Interrogatory No. 22, on the

same page, and on the same subject he says "I think

the value of the hydraulic plant at San Francisco,

California was fifteen hundred and forty-four dollars.

I believe I have the invoice at home at Akiak."

And in his original answer and counterclaim he says

the invoice price was $1955.00 and the freight charges

$1045.00 to Supply Point.

Mr. Felder states that when this plant was removed

by him that it had no market value, because it was

knock down pipe and badly rusted. That he tried to

sell it to all parties interested, to Al Walsh for

$550.00. See page 171, Transcript. That he received

the highest price obtainable, and that it never had any

greater value. That he credited the proceeds of sale

to Mr. Reeth's account.

Attention of the Court is also directed to the testi-

mony of Mr. Froskland at pages 182, 183, 184, and

185 of the Transcript. In substance he says that he

was familiar with the conditions in that section of the

country, that he saw the pipe wathin a foot of the

edge of the river and in danger of loss, that he passed

Mr. Reeth's place at Golden Gate Falls and stopped

I
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and spoke to Mr. Reeth about the pipe and er|uipment,

and that he emphasized tlic danc^erous position of

the f)ipe, but that Mr. Reetli did not seem to share

his anxiety.

He also says that Mr. Reeth 's j)ropei1ies had de-

\ek)ped no known vahies as a paying;- mine and didn't

at that time (1919, 1920, 1921) warrant the phifinir

of equipment or machinery of any kind foi* develop-

ment work. Tliat the pipe and equipment located

where it was, had a very little or no market value at

tlmt time. That he was entirely unable to place any

valuation on it.

This testimony shows that Mr. Reeth was not con-

cerned about his pipe, that it was not of such vital

importance to him then as it is now. At the beirinnimr

of this case, he was willing: to counterclaim for $3,-

000.00, but thought he misrht ,G:et more if he tried.

Generally the value of the property taken or de-

stroyed is to be determined as to the time and place

of its taking or destruction. In case there is no

market value, the value is properly fixed by the value

at the nearest market, deducting the cost of transpor-

tation and this is true though the owner did not intend

to sell the property.

8R. C.L. 489;

22 C. J. 189.

This Coui't in its decision on the last appeal said

that the most serious question was the question of

damages, foi- breach of the implied contract sued

upon, and that so far as the record appeared the

in'opei*ty could have been replaced at the point where
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it was converted for $3000.00. Continuing, the Court

says at page 747:

"The primary question presented by the rec-

ord is the sufficiency of the counterclaim to state

a cause of action agamst the appellant. The de-

murrer raising this point was overruled. It

should have been sustained for lack of an allega-

tion as to the value of the property impliedly

sold by the appellee to the appellant."

So in this later proceeding of the case, the demurrer

should have been heard, considered and sustained be-

cause the pleading contains the same defect, and can-

not in our opinion sustain a judgment.

We still maintain that the proof shows that the

market value was $550.00, w^hich amount was received

and applied to the credit of the defendant on his ac-

count, and that this amount is all that defendant is

entitled to receive and that judgment should have

been rendered in favor of the plaintiffs.

All of which is respectfully submitted.

Dated, Fairbanks, Alaska,

April 16, 1932.

Geo. W. Albrecht,

Chas. E. Taylor,

Albrecht and Taylor,

LiLLicK, Olson & Graham,

Attorneys for Appellmnts.
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STATEMENT OF THE CASE.

The appellants' "Statement of the Case" in their

brief, found at pages 2 to 5, is inaccurate in several

particulars, and as substantially the entire attack

made on the record by this appeal is based on tech-

nical questions of procedure law and the practice

in the courts as to counterclaims, it is important

in the onset that this court have a correct account

of what actually did take place.

The judgment in favor of Mr. Reeth at the first

trial was for $3,789.79 and not $8,000.00 and inter-

est, as stated at page 4 of appellants' brief.



(Felder et al. vs. Reeth, 34 Fed. (2d) 746, col. 1.)

After the decision of this Court on the first ap-

peal and the receipt of the Mandate by the Clerk of

the Court here, the appellee, on December 6, 1929,

filed his motion for leave to file a Third Amended

Answer and Counterclaim and tendered therewith

a draft thereof, and Chas. E. Taylor, appellants'

attorney, being present and consenting, the Court

granted the motion, whereupon the Third Amended

Answer and Counterclaim was filed, and on appel-

lants' request for an extension of time to reply

thereto, the Court [1] gave sixty (60) days from

December 6, 1929, in which appellants might pre-

pare and file such reply (Record, 46 to 52). In-

stead, however, of doing this, the appellants, on

January 14, 1930, filed a Demurrer to the Third

Amended Answer and Counterclaim on the ground

that it failed to state facts sufficient to constitute

a defense to the Complaint (Record, 53) and not in

the form given in appellants' brief at page 22,

whereupon appellee filed a motion to strike such

demurrer for the reason that it was contrary to

appellants' request for sixty days in which to reply

and the extension allowed by the Court, which mo-

tion to strike was sustained. At the hearing of

the motion to strike the Demurrer, the appellants

orally moved the Court for an order permitting

them to withdraw said demurrer and file a motion

to strike said Third Amended Answer and Counter-

claim, but such oral request was denied (Record,

pp. 53, 54, 55).

On February 14, 1930, appellants filed their reply



to the Third Amended Answer and Counterclaim,

which consisted of genei'al denials and three affinn-

ative pleas, the first and third of which were in the

form of confession and avoidance (Record, 56 to

64). The appellee moved to strike out the second
affirmative plea in said Reply and the motion was
sustained and the appellants, on March 29, 1930,

tiled their Amended Reply, which omitted said sec-

ond affirmative plea, but otherwise was the same
(Record, 64 to 73), and the case was tried the sec-

ond time on the original Complaint, the Third
Amended Answer and Counterclaim and the

Amended Reply thereto. The trial was had to the

Court without a jury and resulted in findings and
judgment in favor of appellee for $3,821.25. The
judgment in Mr. Reeth's favor at the first trial was
for $3,789.79. [2]

ARGUMENT.
The rulings of the Court in strikiuf/ out appel-

lants' Demurrer to the Third Amended Answer
and Counterclaim and the Second Affirmative

Reply thereto were correct. The appellants clothed

the Court with ample jurisdiction of subject mutter
and parties, hij filing their Complaint and summon-
ing the defendant.

I.

This part of the argimient is in response to the

first five assignments of error. When the appel-

lants, on December 6, 1929, consented to the filing by
appellee of his Third Amended Answer and Coun-
terclaim and asked for and was granted sixty days



in which to reply thereto, but within the sixty-day

period, instead of replying, filed a general De-

murrer, it then became and was a question of pure

discretion with the trial court, whether or not it

would sustain appellee's motion to strike such De-

murrer from the files, because filed in violation of

such request and order. The Court exercised its

discretion by sustaining the motion and in line with

consistency, denied appellants' oral motion to with-

draw the Demurrer and substitute a motion to strike

appellee's Third Amended Answer and Counter-

claim. The written and oral motions last referred

to were heard at the same time, to wit : January 21,

1930 (Record, pp. 53, 54, 55, 56).

The Kansas Supreme Court in the case of Mis-

souri Pacific Railway Company vs. Linson, in 18

Pac. 498, had this precise question of practice before

it, the facts in the situation, as shown by the opin-

ion, being very similar to the ones here involved.

In the second paragraph of the syllabus this state-

ment is made: [3]

"A defendant sought and obtained leave to

file an answer within a certain time. He filed

a motion to make the petition more definite and

certain, instead of an answer. This motion was

stricken from the files, and the case called for

trial, when the defendant then asked to be al-

lowed to file an answer. This the court re-

fused to grant, and such refusal, under the

particular circumstances of this case, was not

such an abuse of judicial discretion as to cause

reversal."



II.

The Third Amended Answer and Counterclaim

stated a perfect cause of action in favor of the defend-

ant, H. W. Reeth, against the plaintiffs, Felder & Com-

pany and the Demurrer being general and not in the

form set out at page 22 of appellants' brief, must

necessarily have been overruled, if passed on. It is

idle to talk about lack of jurisdiction in the trial

court to try the issues joined by the Complaint,

Third Amended Answer and Counterclaim and

Amended Reply. The only legitimate subject of de-

bate is as to whether the trial court committed re-

versible error in permitting the Third Amended
Answer and Counterclaim to be filed and at the

close of the evidence in adopting the measure of

damages that it did.

III.

The ruling of the lower court on appellee's mo-

tion to strike out the second supposed afifinnative

plea in the reply to the Third Amended Answer

and Counterclaim was manifestly right, because the

matter stricken was mere conclusion and contained

no allegation of fact. The part stricken and mo-

tion and ruling appear at pages 61, 64 and [4]

65 of the printed record.

The riding of the Court in permitting appellee

to file his Third Amended Answer and Count er-

claim was correct and, in accord with the latest and

best authorities on the subjects of procedure law

involved and ivith natural justice.

IV.

This brings up merely technical questions of pro-



cedure law. The latest and best authorities sus-

tain the assertion that it is pennissible for a Court

to allow by amendment of a pleading, a change in

form from contract to tort, where the facts con-

stituting the cause of action are the same.

In this case, the Second Amended Answer and

Counterclaim, the pleading on which the first trial

was had, set forth a cause of action in favor of the

defendant and against the plaintiffs for the wrong-

ful conversion of a hydraulic mining plant, but in

the fourth paragraph, waived the tort and claimed

damages as upon an implied contract. The third

Amended Answer and Counterclaim sets forth the

same cause of action, but omits said fourth para-

graph and leaves appellee's counterclaim sounding

in tort. This was not a change of cause of action,

but only of mere form (Record, 47.200), affecting

the measure of damages. Our Code, sec. 924,

Comp. Laws of Alaska, forbids changing the cause

of action by amendment, but permits changes to be

made affecting the remedy or relief sought.

A few of the many cases on the subject of amend-

ment of pleadings will be cited and quoted from.

The Oregon Supreme Court, in the case of Talbott

vs. Garretson et al., 49 Pac. 978, after quoting

sec. 101 of the Oregon Code, [5] which is identi-

cal with our sec. 924, Comp. Laws of Alaska, de-

clared the rule as to amendment of pleadings in the

first paragraph of the syllabus, to wit:

''Under Code, Sec. 101, providing 'the court

may, * * * before trial, in the further-

ance of justice, * * * allow any pleading



* * * to be amended hy adding the name of

a party, or other allegation material to the

cause, and * * * it may * * * before

the cause is submitted, allow such ])leading

* * * to be amended by striking out the

name of the party or by correcting a mistake,

* * * or when the amendment does not

substantially change the cause of action or

defense by conforming the pleading

to the facts proved,' before trial a complaint

may be amended by insertion of new and addi-

tional allegations material to the controversy,

notwithstanding they may, in effect, constitute

a new cause of action, though the onginal

cause of action cannot be abandoned, and an

entirely new and different one substituted.

Thus, when the complaint seeks to enjoin sale

of land on the ground that the judgment

against plaintiff's grantor was void, an amend-

ment may be had alleging the ownership by

plaintiff of mortgages on the land prior and

superior to the lien of defendant's judgment,

and the cancellation thereof by mistake, and

asking that the mortgages be restored."

In a later Oregon case, Filkins vs. Portland

Lumber Conipau}^, 142 Pac. 578, the tirst paragraph

of the syllabus reads : [6]

"Under L. O. L. Sec. 102, authorizing the

trial court to allow a pleading to be amended

any time before trial, such allowance is within

the court's discretion, which will not be re-

view^ed, except for an abuse thereof."
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and in the opinion at page 579, col. 1, near bottom,

this comment is made,

"The amendment complained of does not

come within the limitation supposed, for the

alteration relates only to the degree of the

injury measured by the resulting damages and

not to the cause of the hurt."

The Utah Supreme Court passed on the question

of practice under consideration in the case of J. B.

Colt Co. vs. District Court, etc., 269 Pac. 1017, and

said at page 1019, col. 2,

*'In any event, counsel stipulated that the

second amended complaint might be filed. It

was filed. The defendant filed a general de-

murrer to the same. Judgment was duly and

regularly rendered upon the second amended

complaint. In such case defendant may not

be heard to complain, even though a new and

different cause of action was substituted for

the action originally begun."

The Washington Supreme Court has this to say

on this question of practice in the case of Wunsch
vs. Consolidated Laundry Co. et al., 198 Pac. 383,

first paragraph of the syllabus:

"The statute providing that there shall be

but one form of action for enforcement and

protection of private right, the complaint, if

alleging what was formerly denominated a tort,

[7] may, under the liberal statute of amend-

ments, if the evidence tends to show a breach



of duty or a breach of contract, be aincjided to

conform thereto."

and in the body of the opinion, on page 384, r-ol. 1,

this comment appears:

"If, however, we w^ere to concede that tlic

amendment had the effect contended for, we
could not concede that it would be fatal to the

right of recovery. In this state it is provided

by statute that there shall be but one form of

action for the enforcement and protection of

private rights, and it is especially enjoined by

statute what the complaint shall contain. One
of the requirements is that it contain a plain

and concise statement of the facts constituting

the cause of action, without unner/essary repe-

tition. Manifestly, under the liberal provi-

sions of our statute relating to amendments,

which even permits amendments in this court,

if the complaint alleges what was foraierly de-

nominated a tort, and the e\adence tends to

show a breach of duty or a breach of contract,

the complaint may be amended to conform

therewith. The defendant has, of course, in

such a case, as he has in the case of all amend-

ments to complaints, the right to time sufficient

to prepare to meet the new allegations, but he

cannot, if he does not demand the right, but

tries the cause on the new issues, afterwards

claim that he was prejudiced thereby." [8]

The Oklahoma Supreme Court had this question

under review in the case of Hodges vs. Alexander,
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220 Pac. 927, and in the first proposition of the

syllabus declared the rule as follows:

"Plaintiff sued the defendant, ex delicto, on

several causes of action for damages growing-

out of alleged wrongful suits brought by de-

fendant against plaintiff. Thereafter plaintiff

filed an amended petition, ex contractu, for the

same alleged wrongs, but declared upon the

statutory bond in each cause of action given

by defendant to indemnify plaintiff. Held,

that said amended petition did not change, sub-

stantially, the claims of plaintiff, and was not

a departure."

The C. C. A. for the Eighth Circuit in the case of

Schulenberg vs. Norton, 49 Fed. (2d) 578, in the

first and second paragraphs of the syllabus on the

subject of amendments to pleadings says:

"Amendments of pleadings to further jus-

tice are freely allowed."

"Propriety of amendment to pleading is

matter of trial court's discretion, which will

not be disturbed, unless amendment was detri-

ment to justice (28 USCA Sec. 777)."

In the case of Frost vs. Witter, 64 Pac. 705, the

California court discusses exhaustively this point

of practice.

25th Am. & Eng. Enc. of Law, p. 598.

V.

If it be conceded, for the sake of argument, that

it is reversible error for a trial court, over objec-
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tiori, to [9] peiinit the amendment of a plead-

in,i>' which changes it in form mei-ely from an ac-

tion on contract to one in tort, it is diflficnlt to

imderstand how the appellants can gain any ad-

vantage in this instance from such a rule of prac-

tice. The record in this case conclusively shows

that when appellee asked leave to tile his Third

Amended Answer and Counterclaim, the appellants

were present by attorney, consented to its filing,

took an extension of time for reply, made no at-

tack upon it by motion or demurrer, and replied

thereto with denials and new matter in confession

and avoidance and thus waived any and all techni-

cal objections they may have had (Record, 46' to

72). Unless it be true that the appellants could

not, if they tried, waive the technical objections to

the practice followed at the trial in the respects

complained of in their brief, then they did waive

all of them and will not be heard to advance them

for the first time in this court. On the question of

waiver, the follo\\dng authorities are submitted:

19th Enc. of Pldg. & Prac, p. 771.

The Kansas Supreme Court has this to say on the

subject of waiver in the third subdivision of the

syllabus in the case of Masopust vs. Hopkins, 231

Pac, 843:

** Plaintiff, who did not object during the

trial that the allegations concerning the breach

of warranty w^ere not properly matters of

counterclaim, could not raise that question on

appeal."
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The fact that appellants objected at the trial to

evidence to establish appellee's Third Amended
Answer and Counterclaim cannot help them any,

as it came after all technical objections thereto had

been waived, as above pointed out, and no one

would have the hardihood to claim that facts con-

stituting a perfect cause of action in favor of the

defendant, [10] Reeth, had not been alleged.

In the case of Rush vs. First Nat. Bank of

Kansas City, 71 Fed. 102, the C. C. A. for the

Eighth Circuit had this question before it and said

in the first paragraph of the syllabus:

''The fact that an amended counterclaim

stated a cause of action different from that

alleged in the first answer is not ground for ob-

jection for the first time on appeal."

Again, in the opinion commencing near the bot-

tom of page 103, this is said

:

"Incidentally, the plaintiff also contends

that the first answer which was filed by the

defendant contained averments which made

the counterclaim a suit in trover for the con-

version of the shares of stock, whereas it is said

that the second or amended counterclaim is in

the nature of a suit ex contractu. On this

ground it is urged that the trial court properly

sustained the demurrer. We need not stop,

however, to consider the latter contention;

for, even if it be true that the second counter-

claim did state a cause of action different from

that alleged in the first answer, still the ques-

tion now argued was not raised by the de-
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murrer, and is not available in this foiirt.

Even if the plaintiff was f)]ivile^ed to demur

to the amended answer on the ^ound that it

was a departure from the oi'iginal pleading, it

did not do so. The point that there was a de-

parture is raised for the first time in this court,

and for that reason it cannot be noticed.'*

[11]

Alt the conclusion of the trial, the question as to

whether, from the technical standpoint, appellee's

counterclaim was a proper one because connected

with the subject of appellants' cause of action, had

becom^e moot and no finding of any kind on tluif

subject was necessary.

VI.

The waivers made by appellants, as above re-

cited, laid out of the case the question as to whether

appellee's counterclaim w^as permissible under Sec.

896, Comp. LaAvs of Alaska. The appellants, in

their brief, undertake to make a point out of the

fact that Mr. Reeth, in his deposition, denied hav-

ing made any representation to Felder & Company
to establish a credit. It is true that he did deny

making such representations, but he is an old man,

foreign born and probably did not wholly under-

stand the questions and took them to contain an in-

sinuation that he, a mining man, would peddle liis

private affairs about and it was that insinuation

that he meant to dispute. The Court knew, as

everyone else knows, that no man proposing to

mine in Alaska can get credit for mining supplies

from merchants without making some kind of a
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showing as to who he is, where he proposes to mine

and his chances of recovering some gold to pay for

the credit, if advanced. Mr. Felder, on December

21, 1925, verified a reply to appellee's Second

Amended Answer and Counterclaim and in the 1st,

2d, 3d and 5th paragraphs thereof set forth in de-

tail the representations made by Mr. Reeth that in-

duced his firm to give him the credit asked. (Rec-

ord, 138, 139, 140.) These paragraphs were con-

densed and made over into the fourth paragraph
i

of appellee's Third Amended Answer and Coun-

terclaim (Record, 49), on which the case was tried

the last time and the said Reply introduced in

evidence in support thereof. The Court chose to

rely on Mr. Felder 's [12] version of the repre-

sentations made by Mr. Reeth to obtain credit and

to ignore the latter 's denials and on the weight of

the evidence found the allegations of appellee's

said fourth paragraph to be true. In making this

finding, the Court could copy it in full or refer to it

as it did. The whole subject covered by said fourth

paragraph had ceased to be of any significance

anyhow, for the reason that appellants had waived

all legal objections thereto. That findings may be

made by reference is supported by the authorities.

De Cou vs. Howell, (Calif.) 214 Pac. 444,

447, col. 2.

8th Enc. of Pldg. & Prac. 942.

Corliss vs. Pulaski Co., 116 Fed. 289.

Questions of practice touching ^'Election of

Remedy" and ^^ Theory of Case" arise, if at all,

after the pleadings are settled and a trial had or at
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Ica.sf commenced, and hence are not presoiftfJ hi/

this record, ivhere the only confrouersy is as to

whether the trial court ahnsed Its fliscretion in al-

Unving an ameridment to au finswer and counter-

clahn while the pleadings tvere being made np.

VII.

The remedy sought by appellee at all times was

compensation for the takinpj of his hydraulic plant

and changing, if it be called a change, from con-

tract to tort, because that would aiford him a more

just measure of compensatory damages, did not

amount to a change of either remedy or theon'.

But, in any event, the change in form from contract

to tort occurred while the pleadings were being

formulated and long before the case was tried. The

appellants were not in anj^dse injured by the or-

der of the Court permitting appellee to file his

Third Amended Answer and Counterclaim. [13]

The California Supreme Court had this question

of practice under review in the case of Mansfield

vs. Pickwick Stages, etc., 215 Pac. 389, in the 'first

paragraph of the syllabus and say:

"The doctrine of election of remedies is based

on the doctrine of estoppel, and in order for

it to operate so as to estop one who has made

an election from changing it and pursuing a

different remedy a disadvantage constituting

a real injury to the adverse party and amount-

ing to fraud must be shown; an election of

remedies being defined as the choosing between

two or more different or coexisting modes of
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procedure and relief allowed by law on tlie

same state of fact."

The opinion, page 389, col. 1, quotes a number

of definitions of the words "election" and "theory

of case."

Fixing the amount of appellee's recovery, result-

ing from the taking of his hydraulic plant at its

market value, would not he to award him real com-

pensation for his loss and damage, and the only

way to accomplish that would he to allow him a

lump sum as exemplary or punitive damages, or

hetter sftill, adopt the measure of damages that was

applied, to tvit: the value of the plant to him,

under the peculiar conditions then existing.

VIII.

For his answer to assignments of error 6 to 14,

inclusive, appellee submits:

When appellee's Third Amended Answer and

Counterclaim was placed on file, all previous an-

swers and counterclaims filed by him became func-

tus officio and as though they [14] had never

existed.

Wells vs. Applegate, (Ore.) 6 Pac. 770.

The proofs on both sides w^ere conclusive that

there was no market value of Mr. Reeth's h?tdraulic

plant at Supply Camp on the Riglugalic River at

the time it was taken by appellants in the summer

of 1921. Whether there was a market value for it

at Bethel, Fairbanks, Seward, Juneau Ketchikan,

Seattle or San Francisco can only be guessed at,

but whatever that would have been, it would have
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been a nominal sum, that in no sense represented

tlie appellee's real loss, in view of the peculiar con-

ditions then present, in being deprived of the use of

his hydraulic plant. To apply the rule of market

value in this instance would be to sacrifice justice

to technicality.

The evidence was all one way, and the Court so

found (Record, 74), that from 1908 to 1021 the ap-

pellee was engaged in securing title by location

and purchase of 1200 acres of contiguous placer

claims at Golden Gate Falls on the Riglugalic

River, suitable for mining by the hydraulic method

and in preparing it for operation by that method,

at an expense to him of $15,000.00; that he had

purchased the hydraulic plant described in the

papers and had transported it to Supply Camp on

the Riglugalic River, forty miles down that river

from Golden Gate Falls, and with that plant could

have mined his 1200 acres to a profit; that by rea-

son of the taking of his plant by the appellants he

was ruined financially and compelled to give up his

mining venture at Golden Gate Falls; that there

was no market value for his plant at Supply Camp
in 1921.

The treatment of the appellee by the appellants

was ruthless and overbearing and there is no way

possible of making him whole or of awarding him

real compensation for his [15] loss, except by

either allowing a lump sum, calling it exemplary or

punitive damages, or still better, by following the

rule laid down b}^ the Oregon Supreme Court in

Swank vs. Elwart, 105 Pac. 901, cited with ap-
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proval in Felder et al. vs. Reeth, 34 Fed. (2d) 747,

that where there is no market vakie of personal

property wrongfully converted, at the time and

place of taking, resort may be had to the value to

the owner, especially where the situation is excep-

tional, as here. The court, in its fifth finding of

fact (Record, 76), found that the hydraulic plant of

appellee, by reason of the conditions then existing

and the use he had for and could have put it to,

was reasonably worth the sum of $8,000.00, and that

he was damaged in that amount, with accrued in-

terest. This finding of value was amply sustained

by the testimony.

IX.

The depositions of Robert Egsak, John Frosk-

land and Tony Sumi were taken by appellants, but

were not used, evidently because their attorney con-

sidered that their testimony would do his clients

more harm than good. They were read in evidence

on behalf of appellee, in the belief that on the

whole they contained evidence more favorable to

Mr. Reeth than against him. The claim of Mr.

Felder that he had the hydraulic machinery brought

down from Supply Camp because it was in danger

of being washed into the river was an afterthought,

the real reason being that his firm thought they

had a right to it or some kind of a lien upon it.

The weight of the evidence is that it was not in

such danger. A wrongful converter of personal

property cannot justify by saying that he acted

from good motives.

17 Corpus Juris, 727, sec. 68, p. 844, sec. 166.

[16]
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X.

The appellee's attorney never knew of tlie claims

made by api^ellants in reference to the representa-

tions made by Mr. Reeth to obtain credit and the

result thereof, with the attending- circumstances,

until the appellants filed their reply to the Second

Amended Answer and Counterclaim (Record, 138,

139, 140), in which Second Amended Answer and

Counterclaim appellee had waived the tort and

rested on implied contract. Had appellee's attor-

ney been advised of the true state of facts, the Sec-

ond Amended Answer and Counterclaim would

have been in the same form as the Third and last

one is.

XI.

Allowing the appellee to file his Third Amended

Answer and Counterclaim, acquiesced in by appel-

lants, was in furtherance of justice, and put him in

a position to recover real compensatory damages

for the disaster that had befallen him, and that is

what happened, no more and no less. The findings

and judgment are right and just and should stand.

Respectfully submitted,

LOUIS K. PRATT,
Attorne.v for Appellee.

Service of the foregoing brief, on behalf of ap-

pellee, acknowledged this 10 day of May, 1932.

ALBRECHT and TAYLOR,
CHAS. E. TAYLOR,

Attorneys for Appellants. [17]
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